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STATEMENT OF THE ISSUES ON APPEAL

DID THE COURTS HEARING THIS CASE HAVE JURISDICTION OVER THE

PARTIES?

DID THE® SPECIAL REFEREE IMPROPERLY IGNORE THE EQUITY

ASPECTS OF THIS CASE?

DID THE SPECIAL REFEREE IMPROPERLY BAR 21 CO-LENDERS FROM A

SHARE OF THE FORECLOSURE SALE PROCEEDS?

| DID THE SPECIAL REFEREE ERR IN BARRING 21 CO-LENDERS FROM

.RECOVER UNDER THE MORTGAGE?



STATEMENT OF THE CASE

The runway was the only asset 6f the Corporate Defendant, and the corporation

* had tﬁe responsibility of operating and mairitaining the rﬁnway. The runway is a public "~
facility for airplané traffic, and it bears the FAA ‘identiﬁcatiOn” “S17”, hence the
derivation of the corporate name, S17 Owhers Association, Inc..

The S17 Runway was constructed in the mid-1970’s, and by Ithé year 2002, it
became obvious that major repairs/upgrades were required by the asphalt runway. The
S17 Corporatibn first sold stock to raise funds for continual -operation of the runway.
Due to a serious income deficiency, tﬁe stock sale goal was not met and the decision was
‘mad.e by the S17 Corporation to borrow $300,000.00 from ‘the runway community using
a promissox;y note/mortgage process.

24 Notes were issued to cb-lenders by the S17 Corporation, all were mulﬁples of
$5.,000.00 and ranged in value from $5,.000.00. to $40,000.00. The Notes bore an interest
rate of 9.75%. A single mortgage was executed by the S17 Owners Association, Inc. and
recorded May 2, v2006 in Aiken and Edgefield Counties.
| The S17 O§vners Associatibn, Inc. was unable to pay any of the required semi-
annuél installments to co-lenders, stafting with noﬁ-payment of the schedulea October
15, 2008 installment.

The “Summons and Complaint” for this. action was filed on Novembef 10, 2009:
For a'considéréble time, more than a year, there was an effort by the Plaintiffs to

‘lcomplete servicé upon the large number of defe‘ndants.r The service proceés was
complicated by the uncertainty of the defendants’ representétion,_ whether‘by counsel or

by self representation. In addition, the Corporate Defendant, S17 Owners Association,



Inc., was -deeply involved with restructuring and associated actions, in an unsuccessful

attempt to improve the corporation’s ability to collect funds from the community of lot

owners surrounding and benefiting from the 1 mile long aviation runway.

The two Reépondents hold Promissory Notes totaling $50,000.00. Charles

Wilmont Miller, with his wife,4 holds a Promissory Note of $15,000.00, and is é named

defendant in the case. Mr. Miller presented his Note for payment under the Foreclosure

- Sale discussed below.

During the five year period that this case has been before the Court, there have

been numerous hearings, motions, and transfers of representation. Actions before this

Court include the following:

1.

Motion to Dismiss by Atty. Mafsha Banks, filed 12/11/2009. This Motion
was based‘upon improper venue and n;)n-joining of co-lenders' as 3rd party
Plaintiffs. |

Crossclaim by Defendant, Robert Berning, ﬁléd 3/03/2010, asking that the

Co-Lenders have a judgment of foreclosure.

Answer and Crossclaim by Defendant, Charles Wilmont Miller, filed

.12/16/2009, which-states “each individual Lender’s lien priority rights and

liquidation rights are pari passu to the other Lenders” and “Plaintiffs lack

4standing to foreclose on the Mortgage described in the Complaint without the

express consent of all Lenders.”

Alternatively, a crossclaim against Defendant, S17 Owners Assoctation, Inc.

‘was made.

Order of Continuance filed 10/05/2010 holding all mattersin abeyance for.6

months to allow for “Service of Process and Discovery”.
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6. Order filed 12/09/2013 denying Motion to Dismiss based upon:

a) Venue in Edgefield County is proper; and,

b)  Pioneer Savings (275 S.C.469) does not apply in the present case;:
and, |

c) SRCP Rule 19 does not apply because “all necessary co-lenders are
made a party to this action; and,

d) SCRPC Rule 1.7, does not prevent the Plaintiffs’ attorney from
representation of the Plaintiffs because “concurrent represerrtetion of
multiple parties could bring up multiple issues: and a considerable list
of other problems. |

e) The 12/09/2013 Order also referred this action to a special referee to
hear Ruie 60 & 61 Motions and other matters such as omifted lierr'
holders.

7. Special Referee’s Order 'and Judgment dated 6/11/2014 authorizing a
foreclosrlre sale of the Runway, disposition of sale receipts, foreclosure of all
. Appellants’ rights and elimination of any relref to be granted to the

Appellants.

| 8.  Notice Qprpeal filed 7/07/2014.

9. Motion to Postpone Sale Fund- Distribution filed 7/08/2014, which was
rejected by the Special Referee.

Based upen the above summary, the information required by SCACR Rule

208(b)(1)(C) is as follows:

1. Nature of Action: The Respondents hold 2 of the 24 notes listed on a single

mortgage, which binds the Borrower unto the 24 lenders for the payment of
4



$300,000.00. Un.der a foreclosure procedure, the 2 Respondeﬁts, joinéd byla :
single Defendant, have re‘ceivedfa pértion of the Foreclosure Salé proceeds to
’ the exclusion of the other 21 lenders. >The Foreclosure Sale was held on Jﬁly' .
8, 2014. The winning bid amouﬁt was $88,000.00, with 21 of the 24 co-
lenders excluded from é share ofthg: SalevProceeclls.

. Response: The Appellants are claiming the distribution of the Foreclosure
Sale proceeds is neither fair nor equitable nor legal. The F,oreclosgre
Judgment is cléimed to be void from the start of the action because of a

ciaimed lack of service upon all Defendants.

. Action of the Special Referee: Based upon information, claimed to be false,
‘ th¢ Spec'ial Referee proceeded with the Foreclosure Sale. The Special Referee
‘also extinguished all continued lien-holder rights of 21 co-lenders, a positici)rvl‘
' claimed to be lacking legal support. |

. Date of the Hearing: May 19, 2014

. Mode of the'Hearing: The Hearing was conducted by a Special Referee,
without a jury.

. Amount involved on Appeal: The 21 co-lenders barred from any share of the

Foreclosure Sale proceeds, or from any future liens against the successful
bidder at the Foreclosure Sale, hold notes in the total amount of $235,00.0.00.
- Unpaid -principal and interest owed to the group of 21 excluded co-lenders
exceeds their share of the‘ original mortgage amounf, of ($235,000.00).
Voiding the Foreclosure Sale involves return of the $88,000.00 winning bid.

. Date and Nature of the Order of Judgment: The Order is dated June 5, 2014.

The Order authorizes the Foreclosure Sale of the S17 Runway and closes any
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right of 21 of the 24 co-lenders under the applicable Moftgage to a share of -
. the Foreclosure Sale Proceeds or to the possibility of future mortgagee actions

-against the successful bidder of the Foreclosure Sale.

The dates and descriptions of other orders, judgments and proceedings that may
have affected this Appeal, or could explain the issues of this Appeal, are presented above.

The Summons and Complaint for this action was filed on November 10, 2009.

ARGUMENT

1. DID THE COURTS HEARING THIS CASE HAVElJURISDICTION OVER THE
PARTIES?

| The first paragraph of the Céurt’s 12/09/2013 Order states, “all parties agreed”
concerning reference to a Special Refer;:e. The 12/092013 Order refers to “the
Defendants” in three other statements. In the third to last line of page 3 of the 12/09/2013
Order, the Court states: “As a practical matter, all necessary co-lenders are made a party
to this Action”. \

Although the “Summons and Complz.iin't” for this action Was filed on November

© 10, 2009, on October 5, 2010 an Ofder of Continuance was filed allowing more time for
“Service of Process”. SCRCP 3.(a)(2) requires éctual service not more than 120 deiyé
after filing. The Court allowed the civil action to continue beyond the 120-day allbwénce
for service. However, the case record, even at this date, almost 5 years after the case
filing, does not contain the necessary proof of service upon all defeﬁdants. In particular, -

the registered agent of the Corporate Defendaht, John L. Avent, had not been served.



Duriﬁg the. initial stages of the 5/19/2014 Foreclosure Hearing, the Court
performed an evaluation of the representation of the defendants. The Cour£ asked the
Pla'i.ntiffs"_ Counsel" if Defensp Counsel, Marsha Banks, représented all but four
defendants. (TP6, L24-P7, L13) The Court asked the individuals in the Court Room if
 any were not represented by Ms. Banks, and hearing no response proceeded to hear the
case. (TP7, .L22'-‘L25) The Céurt had no way to know if every named defendant was
within the sound ‘of the voice of the Special .Referee, had not swore in the entire audiencg,
and had not requested any évidenée of any attorneys present as to their possession of
retainer agreements from the large number of defendants.

Later, Ms: Banks testiﬁed that she represented “quite a few defendants in this
case”. (TP21, L11-L14) There is no testimony from Ms. Banks claiming that she
represents all of the defendants, except thosé representéd bylAttorﬁeys Medlock and
Simmons. Aﬁoﬁey Medlock, représenting the‘Resﬁondents, was responsible for service
ﬁpon the defendants.' However, it seems that rather than referring to Court records as - -
evidence of service, he chose to pass the service resbonsibility to Att);. Banks, a
rcsponsibiiity she denied.

- Paragraph #5 of the Respondents’ Complaint uses S.C. Code §15-35-840 to prove
the 24 named defendants have designated an attorney as their agent for service. A glaim
denied in the defendants’ Answer. S.C. Code §15-35-840'reads as follows: “Evéry
judgment creditor who enters a judgment in any court of record in this State and does not
at the séme time eﬁter as part thereof the appointment of an agent upon whom process
may be served in any actibn or proceeding affecting any real estate upon which the
judgment may at any time constitute a lien shall be dgemed thereby to have cbnstitufed

the attorney of record making the entry of such judgment as the agent of such judgment
N . 7 .



creditor and of his successor in interest for the purpose of accepting service of or being
served with process in any such action.” In the unlikely event that the Plaintiffs’ attorney
maintained that position as a validation of jurisdiction, it must be pointed out that there
has been no filing of a judginent in tﬁis action, and the cited code has no application to
the Plaintiffs> search for an agent for service qponth‘e 25 named ~defendaﬁts.

Because of the lack of service on the Corporate Defendant and other defendants,
1in the category of “lenders/note holders”, the Order filed 12}09/2014 was void-due to the
Court’s lack of jurisdiction; The Respondents’ decision to proceed to foreclosure was not
- supported by the affidavits on file in Court Records.

Because of the lack of jurisdiction over all the partiés of this actiqn, the
Foreclosure Sale held on July 08, 2014 must be held to be void and the $88,000.00
winning bid proceeds 'mus'tAbe returned to the winning bidder.

Finding #4 of the Special I'{eferee?s Order st.ates that all defendants and/or
attorneys of record making either an appearance or ﬁling a responsive pleading wére
notified of tlhe.Hearing before the Special Referee. The Héaﬁng Notice did not reach the
defendants that. were not served and that wére not represeﬁtéd by Attorneys Banks,

- ‘ Simmoﬁs or Medlock.

2. DID THE SPECIAL REFEREE IMPROPERLY IGNORE‘THE EQUITY ASPECTS
OF THIS CASE? |

The 1988 Case, Pee Dee State Bank V. Prosser, 295 S.C.229 (Ct. Api). 1989), the
Court stated: “An action to foreclose a mortgage is an action in equivty.”‘ The 2011 Case,

Matrix Financial Services Corp. v. Frazer, 394 S.C. 134 (S.C. 2011), in a holding



involving equitable subrogation, explained the need to accomplish substantial justicg and
discussed the maxim that no one should be énriched by another’s loss.

In the current case, all the 24 individuai co-lenders have' the same position in a
foreclosure suit against the Corporate Defendant, S17 Owners.. The two Respondents,
VB’emard and Sherry ULdyef, each hold a note that possesses the same positiqn as all the
éther 22 notes, that is, all notes are ﬁrst position liens. The two Loyer Respondents -
added the other 22 note holders as defendants only for the purposé of inqreasing thg
Loyer share at -the pain of eliminatinlg the share of the non-Corporate..defen(iants.
Clearly; the Loyer Respondents seek to be enriched by the loss of thg other co-
lender’s/note holders.; The faimess principle of this equity case requires all co-lenders to
be treated equaHy at the tin@ of distribution of the Foreclosure Sale bid amount.

In Finding #14 of the Special Referee’s Order, the .Court gives-high evidéntiary
significance to the absence of “testi}nony from any other Defendants who were named in
this action to compel them to céme forward to prove their Notes and/or debt.” There is
1o equitable principle that required 'the Plaintiffs to ﬁame all of their co-lenders to be
“defendants”. The single mortgage issued to identify the seéurity for all the notes, lists
24 notes having an aggregate borrowed amount of $300,000.00. Semi-annual payments
made under the notes to each note holder were exactly proportional to the note value, for
example, the payment to the holder of a $10,000.00 Note was exactly twice thq amount
paid to a holder of a' $5,000.00 Note. There was no uhcertainty over the amount owed to
each co-lender. |

Fairness to all note holders requires the proceeds from thé Foreclosure Sale to be
paid to alll co-lenders in an ambun_t pfoportional to the amount of the applicable note. The

Plaintiffs’ addition of all co-lenders to the foreclosure action as “defendants” serves no
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eqﬁitable purpose of fairness. The purpose of the addition of “de'fendants”, was to
increase the share of ‘the Plaintiffs in tho Foreclosure Sale Proceeds by decreasing the
share of other co-lenders. |

Another equitoble doctrine that applies to the current acfion is ‘-‘Unjﬁst

Enrichment”. "Similér to the situation in Barrettv. Miller, 283 S.C. 262 (CT. App. 1984),
in the current case the taking of a lérger share of the foreclosure sale proceeds, by
decreasing the share of all other co-lenders, is an unjust enrichment wherein - the
Respondents have been unjustly enriched at tho expense of other co-lenders.
It is entirely proper that the Special Referee’s decision on sale proceeds
distribution be analyzed by the Appellant Court via a complete review of the case as -
presented to the lower court. The Court of Appeals in 1988 held that an independent .
review is mandatory - not optional: “In an appeal of an equitable laction tried before 5
Master authorized to enter final judgment, this court must review the entire record and
moke its own ﬁndingé-of fact in accordance with the preponderance of the evidenco.” B
Ellis v. Smith Grading & Paving, Inc.,294 S.C. 470 (Ct. App. 1988).
The Mortgage that is tﬁe subject of this action, (Plai‘ntijffs’ Exhibit #4 from
the June, 2014 Hearing), contains the following provisions relevant to this case:

a) Uniform Covenant #4 allows any lender to ioitiate. an action against the
Cofporate Defenoant to preserve the runway, e.g. repair.the runway.

b) Non-Uniform Covenant #9, in the event of Corporate Defendanfs’ failure to
make a semi—onnual payment, allows any of thé 26 co-lenders (individuals) to
initiafe and complete a Foreclosure Sale. The third provision of this Covenant
#9 sale proceeds distribution appliles after satisfaction of sale expenses and a

number of other expenses incurred since the Mortgage Date of 5/02/2006.
. 10 ,



This 3“li provision is the “payment in full of the principal indebtedness and
‘interest thereon”. “Payment in full of tﬁe principal” means the entire original
$300,000.00 principal — not the partial $50,000.00 principal of the two
Respondents. |

The tefms of the f_nortgagé make the Respondents’ additionl of 24 defendants
useless and a hin’drance.to the efficient operation .of the Court. |

The secoﬁd major error of the Special Referee’s Finding #17 is the complete
ovérsight of the second Provision 'of the above described Covenant #9, Sélc Proceeds
Distribution. This second provision requires the payment of “insurance, taxes and otfler
encumbrances’;. This calculation was omitted by the Special Referee.

" The trial coﬁrt in an equity action may determine the reasonableness of attorney
fees. Book ofEnoree V. Yarborough,. 120 S.C. 385 (1922) In light of the short comings
of the service procedure of this case, as set forth under Issue #1 a‘boVe, it is questionable
. if a $5,000.00 attorney fee. is justified for the RespondentsA’ attorney. The deﬁcienc;ies in ‘
the basic proper service requirement, suggests review of the fee award is justified.

Second, the $400.00 Bankruptcy fee relates to a relief sought by the corporate
Defendant, which did not require the involvement of the Respbndents’ attorney, aﬂd
shbuld not be alldwed.l

Last, is the $2,000.00 attorhey fee of Defendant Cﬁarles Wilmot Miller’s attorney.
The Non-Uniform'C_ovenant #9 of the mortgage of this case': requires that the proceeds of
the Foreclosure S'ale are applied first, “to the expense of 'advertisi'ng, selling and

b

conveying said property, including a reasonable attorney’s fee;” the attorney of
Defendant Miller was not involved in the advertising/selling/conveying process. Instead -

he advised and assisted his client.in a scheme to ‘obtain a portion of the Sale Proceeds.
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His efforts did not éid the sale procedur.e,} instead his efforts wére directed toward the
distribution of proceedé to a single individual. The result of his efforts were realized after
f[he Sale took place, and hence, his fees should be paid solely by his cliént. In view of the
attempt to a\./(‘;id the fairness principles of this equity case, it is difficult to identify any
value added by Defendant Miller’s counsel; additional support for this billing is needed.
Applying equitable principles of fairness, pre\)ention of unjust distribution of
funds, and the need to revisit the attorﬁey fee aWa‘rd, this case should be remanded to thé

lower court for a recalculation of the proper distribution of the Foreclosure Sale Proceeds.

3. '. DID THE SPECIAL REFEREE .IMPROPERLY BAR 21 CO-LENDERS FROM
' THEIR SHARE OF THE SALE PROCEEDS? |

Finding #20 of the Special Referee’s Order bars 22 named individuals,
(comprising 21 .Co-Lenders) from receiving any_re‘covery under tﬁe mortgage of this ‘
Action. The bases for this bar are the lack of a crossclaim for foreclosure and not proving
the existence of any debt. As exblain’ed ‘above, the specific foreclosure provision of the
mortgage only requirés a single lehdér to file, :Ahowever Sale Proceéds are applying
against the entiré principle amount. Also, a's. sho’wn, the ambunt of debt owed to cach
lender is a straight forward calculation; there is no need for each defendant to -
individually prove the existence of debt.

Also, a crqsscléim by each of the 21 Co-Lenders has no meaning for the -
following reasons:

a) Complaiﬁt'Paragraph #9 states all of the sums secured by the Mortgage are

accelerated; and,
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b)

)

Complaint Paragraph #11 states the conditions of the Mortgage have been
broken and the entire balance is due and payable; and, |

Complaint Paragraph #12 does not apply; there are no known subordinate
liens or claims. The lien of each of the 21 defendants is equal in position to

that of the Respondents; and,

-Complaint Paragraph #17 admits the 21 lenders, (22 individuals), are “under

-the Mortgage”. There is no equitable reason for the 21 lenders to assert their

. claim, because their claim s clearly stated on the face of the Mortgage. The

g)

h)

_quantification of the amount owed to each lender was established by the

Respondénts’ claim.

Charles .Miller was accepted bAy the Special Referee to be eligible for
satisfaction (I)f his Note; yet,i he did not enter a crossclaim.

Dur_i.ng thé direct examination of Mr. Miller, his $15,000.00 Note was entered
into evidence with total principal and interest éwed of $23,346.01. (TP17,
L12-P20, L12) Plaintiff Sherry Loyérl presented h¢r $10,000.00 Note with
total principal and interest owed of $14,846.88. (TP14, L3-P15, LIO) |
$22,346.01 3 = $7,448.67 .

$14,846.88 ~ 2‘= $7,423.44

This gives an average of $7,436.00 debt for each.$5,000.00 increment of Note
value. There is no practical need for each individual Co-Lender to complete
the same debt calculation.

In his closing statement, the Counsel for Mr. Miller stated he only had to
prove two things, i.c. a debt owed and the existence of a Mortgage securing

that debt. (TP34, L20-P35, L6)
13



i) Mr. Miller' did not counterclaim, he only offered evidence of a debt and a
Mortgage. Yet, the Special Referee held that Mr. Miller “placed the Note and
Mortgage in the hands of “Plaintiffs’ Attorney for coilectfon. (Finding #14 of
the Order) | o
j) The transcript.does not contain .evidence of Mr. Miller’s debt bveing' placed

into a relationship with other claims.
As described above, tﬁe Special Referee did not require a crossclaim from Mr.
Miller. Thé only requirement for payment to Mr. Miller was broof of a debt and an
associated Mortgage. This is the same evidence before the Court and which, under equity,

should have been applied to all other 21 Co-Lenders.

4. DIDV THE SPECIAL REFEREE ERR IN BARRING 21 CO-LENDERS FROM
-- RECOVER UNDER THE - MORTGAGE?

| In its 12/04/2013 Order, the Court referred this action to fhe Special Referee with
authority to enter a final jﬁdgment and to sell the subject pfoperty at public sale. Thé
Special Referee was also ordered to hear on the merits matters such as “marketability of
title and/or matters relating to omitted lienholders or claimants”.

In her Finding #19, the Special ‘Ref.‘eree conéiders the mortgage default provision
that any Lender may declare all sumé secured by the mortgage to be due and payable.
However, the Respondents did not declaré all sums’'secured by the mortgage to be due.
The first prayer of the Respondents’ Complaint is for the Court to de‘termine the amount
" . due upon the. Notes held by the Respondents. In particular, the Respondents did -not
_include the notes totaling $250,000.00 held by the other 22 Lenders whoée notes were

secured by the single mortgage of this action.
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The testimony of Respondent, Bernard Loyer, Jr., only addresses his note and
clalim of $59,714.70 and he a;ks the Court to foreclose on the mo;'tgage. (TPS8, L23-P13,
L5) Similarly, the testirﬁény of Plaintiff, Sherry Loyer, only addresses her note and a
claim of $15,078.66. (TP14, L3-P15, L22) Lastly, the testimony of Defendant, Charles
Wilmot Miller addressed his note and a claim fbr $22,346.01 secured by the mortgage
(TP17, L13-P20, L?) '

The only testimony given at the hegriﬁg leading to the 12/04/2013 Order was
directed to the claims-of 3 mortgageés. No claims were pvresentled. to the Court by the
, rema{ning 21 mortgagees. |

In its discussion of Pioneer Savings & Loan Association of Whitéyille v. Horry
Coastal Enterprises, Inc., 275 S.C. 469 (1980), the Courts’ 12/04/2013 Order held that
. this gction could not be dismissed because all co-lenders/co-mortgagees have been
nz;med. The Court does .not rule on the sfatus of the mortgage if the corlendefs/co;
mortgagees decline to come forward to assist their interest in the property.

In the case, Bartles v. Livingston, 282 S.C. 448 (S.C. App. 1984), the Court
stated; “we hold tﬁat.a mﬁrtgagee whose debt remains unsatisfied éfter sale of the
property is entitléd to a deﬁcieﬁcy judgment, unless the right to a.deﬁciency h.as been
waived.” In the current action, the Respondents waive{d‘ the right to a deﬁciéncy.
However, the Respondents could only waive for themselves. Thg remaining 21 co-
mortgagees did not waive and their standing as first positioﬁ lien holders is equal to that
of the. Respondents.’ |

As discussed in fssue #1 above, the Judgment and rgsulting Foreclosure Sale are’
void because of a.lack of ‘service upon all parties. However, the following Issue #4

Afgument applies, nofwithsfanding any holding on the lack of service issue.

15



S.C. Code §29-3-630 requires that sale under a mortgage, with a mortgagee’s
power to sell, must have the debt, for which the security given, be established by a
judgment of some court of competent jurisdiction. Setting aside the lack of jurisdiction
issue, the criteria of S.C. Code §29-3-630 is satisfied in the current action. The
Foreclosure Sale is valid and title may pass.

However, 1n the current case, the entire debt of the rhortgagor Was nrnot claimed.
Only the‘Respondentsf $50,000.00 notes and Mr. Miller’s $15,000.00 note were claimed:
The 21 remaining note holders under the mortgagé were offered the oppqrtunity to claim
their debt to be due, but there was no requirement that they do so. g

SCRCP Rule 19(a) provides the Court with the authority to join an action, if
required for complete relief among parties and in particular Rule 19(a)(2)(i) requires
joiner of a person needing to protect an interest relating ‘éo the subject of the action. To -
satisfy‘the Rule 19 requirements, the 22 Defendants had to be made a plaintiff, not a
defendant. A plaintiff could present his/her note and the amount of the aséociated claim.
A defendant woulci disclaim any respon;ibility for payment of the Plaintiffs’ claims.
‘-Ob\}iously; if the Plaintiffs had properly joined the; 22 defendants as'plaintiffs, they would
have had to include the jorined plaintiffs in the distribution of queclosure Sale Procéedsl
The Special Referee did not requife the joiner of 22 Plaintiffs.

Lacking the joiner of all required co-lenders/co-mortgagees, the 21 notes
‘associ’ated with $250,000.00 of the $300,000.00 mortgage amount remain and the
mortgage 1s not satisfied by the Foreclosure Sale. Instead the successful bidder at the sale
. receives title to the S17 Runway collateral, bu't encumbered by the mortgage securing

payment of the 21 outstanding notes.
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CONCLUSION

The Respondents were unable to chplete service upon all the defendants.
Attomey Marsha Banks obtained a éigned retainer agreement from some defendants, but
not all. Therefore, the Court lacked jurisdiétion over allpartie‘:s'. The involved Courts
relied upon the staterﬁenté of Counsel for parties, howevéf sai‘d» statements do not over
. rule the requiréments for written evidence of service. Therefore the final Judgment and
Foreclosure Séle should be helvd tov be véid, the sale funds should be returned to the
'successful bidder, and leave to initiatc; a new actibn should granted.

This Foreclosure action .is a proceeding in equity. If 'this action is not void for a
lack of jurisdiction, then the exclusion of 21 co-lenders from the proceeds: of the
Foreclosure Sale is not fair. | This action should be remanded to the lower cqurt to re-
allocate the sale proceeds, evaluate the proper payments for fees and expenses, and
determine the effect of the Respondénts’ waiver of .a right to a deficiency from the
Foreclosure Sale. .

If it is determined that the courts in this case did have jﬁrisdiction, and that the
 lower Courts prdperly ruled upon the equity aspects of this case, then, the case should be
remanded to re-evaluate the distribution of the Foreclosure Sale Proceeds.

The Resppﬁdents were required by the terms of the Mortgage to pay the full
amount of the’Mortéage‘s principal indebtedness, not solely a part of the prinbipal. The
Appellants were improperly. denied the right to a deficiency judgment. There was no
legal requirement'fbr Defendants to crossclaim;

It was not accurate fbr opposing counsel to claim that the amount owed to the

Defendants that did not crossclaim was unknown. All Vco-len_ders had a share in the total
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Mortgége indebtedness proportiona‘fe to the Note values clea‘l-rl.yAset forth in the Moftgage,
_ and all notes were treated equally.

In the event the Court is determined to have jurisdiction, and the equity principles
are properly followed, and the 21 co-lenders were properly barred from a share of the
Foreclosure Sale Proceeds, then, it is proper that the portion of the $300,000.00 mortgage
held by the 21 individual co-lenders sﬁould remain on record. The ﬁlongage in tlnlis‘action‘
secures the debt éf 24 co-lenders. The security of 21 ‘cb-lenders under a single mbﬁgage
cannot Bé refnoved by a del;t collection of a mino'rity of co-lenders.

The Order of the Spécial Referee -should Be remanded for a determination of the
allocation of foreclosure sale proceeds to all ‘Mortgagees, the judgment amount each
Defendant owns against the winning bidder at the foreclosure sale, and reconsideration of

the allowed attorney fees.

Respectfully submitted,

(A M

Philip H. Woolhlser
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