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MR. JEPERTINGER: Your Honor, we have Shaquan
Burgess in front of you on 07-GS-21-1162, which was --
will be a waiver of presentment and also 06-GS-21-636 two
counts of arm robbery. Before we get started, this one
indicted. Before we get started, Judge, this gentleman
was sent to the department of mental health and we'll need
to have a Blair hearing. Represented by Mr. Prosser. I
provided you the report back from the state department of
mental health where they say he was competent to stand
trial, that's all the other information I have.

Mr. Prosser has a copy of that report.

THE COURT: I do have in my possession a report
from the South Carolina Department of Mental Health
forensics evaluation service. I believe this was a report
from a -- is it Dr. Dalal?

MR. JEPERTINGER: Mayank H. Dalal.

THE COURT: He's a forensic psychiatrist. Mr.
Prosser, you have a copy of that report. You received a
copy of that report?

MR. PROSSER: I do, Your Honor, I'm looking at
it.

THE COURT: Have you reviewed that with Mr.
Burgess?

THE DEFENDANT: I have, Your Honor, we discussed

it actually.
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THE COURT: All right. Are there any objections
or exceptions to the report?

MR. PROSSER: No, sir.

THE COURT: All right. 1In reviewing the report,
he was -- Mr. Burgess was evalgated on April the 16th of
2007 for his compe;ency to stand trial and pursuant to
this report from the department of mental health, it
appears that conclusions are that Mr. Burgess is in fact
competent to stand trial. And then I will make this
report apart of the record as a Court's Exhibit. And we
adhere to findings from the department of mental health as
to Mr. Burgess competéncy and find that he is competent to
stand trial. We are here today though for the purposes of
accepting a guilty plea. It's my understanding. There
is -- sir, you afe Shaquan Burgess?

THE DEFENDANT: Yes, §ir.

THE COURT: All right. Mr. Burgess, I have two
indictments, sir. Indictment 2006-GS-21-636 is a three
count indictment charging you with two counts of armed
robbery and one count of a possession of a weapon during
the commission of the violent crime. My understanding,
sir, is that you're before the Court on Counts 1 and 2,
which are the two armed robberies and the State is going
to dismiss Count 3 on that indictment. Is that your

understanding, sir?
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THE DEFENDANT: Yes, sir.

THE COURT: The State's going to dismiss the
possession of a weapon charge?

THE DEFENDANT: Yes, sir.

THE COURT: And when you respond, Mr. Burgess,
if you would speak louder because Miss Reed has to hear
everything we are saying, sir. And then on indictment
2007-GS-21-1162 that is a single count indictment for
armed robbery. That indictment has not been presented
before the grand jury. It has not been true billed,
hasn't been considered by the grand jury. The other
indictment 06-636 is a true billed indictment.

Mr. Burgess the charge of armed robbery carries a sentence
of not less than ten years no more than 30 years and is
considered a violent and a most serious crime under our
classification of crimes in South Carolina. Do you
understand that, sir?

THE DEFENDANT: Yes, sir.

THE COURT: Understanding the nature of the
charge against you and the possible punishment, how do you
plead to those three counts of armed robbery guilty or not
guilty?

THE DEFENDANT: Guilty.

THE COURT: All right, sir. Mr. Prosser, you

represent Mr. Burgess?
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THE COURT:

PROSSER:

I do,

Your Honor.

Have you discussed with him his

Constitutional Rights to a trial and the charges he's

pleading guilty to?

THE

THE

DEFENDANT:

COURT:

We have, Your Honor.

Have you also talk with him about

his rights to have this '07 indictment presented to the

grand jury?

correct,

THE

THE

THE

THE

Mr. Burgess?

the way.

THE

THE

THE

THE

THE

THE

THE

THE

THE

THE

DEFENDANT:

COURT: All

you're 18 years of age,

DEFENDANT:
COURT: All
DEFENDANT :
COURT: How
DEFENDANT :
COURT: You
DEFENDANT :
COURT: You
DEFENDANT :
COURT: How
DEFENDANT:

COURT: Did

Yes, sir, we have.
right. Mr. Burgess, am I
sir?
Yes, sir.
right. Do you work anywhere,
No, sir.
far did you go in school, sir?

Like ninth grade.
married or single?
Single.

have any children?

Yes, sir.
many?
Two. I got one nine and one on

you serve any time in jail on




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

these charges Mr. Burgess?

THE DEFENDANT: I had went to Turbeville and
then I got out like three months ago.

MR. JEPERTINGER: He in terms of Turbeville
issue, Your Honor, I think he went to youthful offender
for a prior charge, that's where that would come up. He's
made bond on both of these charges.

THE COURT: All right.

MR. JEPERTINGER: Your Honor, while I was going
on, Mr. Prosser informed me and reminded me to remind you
that the sentence in this case he ask that it be deferred
until Monday. 4

THE COURT: That was my understanding that we
were going to do that.

Mr. Burgess, I am going to go over with you,
sir, I'm going to review with you your Constitutional
Rights. I know that you have talked with Mr. Prosser
about these rights. So if at any time during our:
conversation you have a question or you would like to stop
and speak with Mr. Prosser, if you'll let me know that,
I'll stop and give you that opportunity, all right.

THE DEFENDANT: Yes, sir.

THE COURT: Okay. The first thing I want to go
over is your right to have the grand jury consider this --

it's a seven indictment. Mr. Burgess, the -- I know
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Mr. Prosser's talk to you. This indictment 07-1162 which
is an indictment for armed robbery which allegedly
occurred on or arocund May the 23rd of this year 2007.

That charge has not been presented to the grand jury. The
grand jury does not decide whether somebody is gquilty or
not guilty. They only decide if there's probable cause
for a case to go forward. There are 18 members of a grand
jury. Unlike a trial jury, which is only 12 members. And
with a grand jury, it doesn't take a unanimous decision or
in other words all 18 don't have to agree that there's
probable cause. 1It's simply that they have to have 12 of
the 18 agree. If 12 of the 18 people of the grand jury
agree that there's probable cause, then they true bill an
indictment and it comes before the Court and I have
jurisdiction to hear it. With regards to this charge, it
has not been before the grand jury.

Now, the grand jury meets before the term of
every term court. You are not present at a grand jury
hearing, your lawyer is not preseht. The Solicitor's
office is not present. There's not even a judge there.
It's simply just the 18 members of the grand jury and the
only people who are present are the law énforcement agency
that made the case against you. In this case, the
Florence police department, a representative from that

department would show up and what they would do is they
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would present to the grand jury this is the evidence we
have. The grand jury would hear that and then like I said
earlier, they only decide if there's probable cause. They
don't decide guilt or innocence. You have the right for
this case to be considered by the grand jury. You have
the right for the State to have to present this case to
the grand jury before it can be heard by this court. But
you can waive that right you can say, Judge, I understand
I have that right, but I want to waive that and I want to
go head and have this case heard today. And if you waive
that right to the grand jury, you can do that and that
would give jurisdiction to the Court to hear it. Now, I
see on this sentencing sheet that you had checked the box
or that the box has been checked that the defendant wishes
to waive presentment to the grand jury. Is that your
desire, sir, do you wish to waive presentment to the grand
jury on this indictment and have it heard today?

THE DEFENDANT: Yes, sir.

THE COURT: Now, Mr. Burgess, you have the right
to remain silent and you have the right to a jury triai on
each of these counts. But if you decide to go forward and
plead guilty, then you give up your rights to a jury trial
and you give up your right to remain silent. Do you
understand that, sir?

THE DEFENDANT: Yes, sir.
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THE COURT: Now, I am going to review with you
your rights to a jury trial because when you plead guilty,
you give them up as well. For example, sir, if you were
to have a jury trial, you would be presumed innocent of
these charges and the State would have the burden of
proving your guilt beyond a reasonable doubt. The way
they do that is they would bring witnesses into court and
those witnesses would testify against you. Through your
lawyer, Mr. Prosser, you would have the right to confront
those witnesses, to question those witnesses, to face
those witnesses. But when you plead guilty, by pleading
guilty, you give up that presumption of innocence and that
relieves the State of the burden of having to prove your
guilt. So they don't have to bring their witnesses into
court and say you give up the right to question their
witnesses. Do you understand that,/sir?

THE DEFENDANT: Yes, sir.

THE COURT: During the course of a trial if you
were to have a trial, you would be -- you would have the
right if you decided‘you wanted to bring witnesses into
court who would testify on your behalf or you yourself
could testify on your own behalf, but you are not required
to do that, Mr. Burgess, because in a criminal trial the
State carries the burden of proof. You don't have to

prove anything. Anyone charged with a criminal offense
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never has prove themselves innocent. The State always has
to préye the defendant quilty. So because you have no
burden of proof, you could have a jury trial and you could
decide to remain silent. If you did that, sir, I would
explain to the members of the jury that they cannot hold
that against you, that is your Constitutional Right and
that you have-nothing to prove. The State carries the
burden of proof. And so therefore, it would be improper
for them to even discuss it in their deliberations. Do
you that understand that?

THE DEFENDANT: Yes, sir.

THE COURT: The State has to carry their burden
of proof to a unanimous verdict. In other words, they
would have to convince all 12 members of the jury that you
were guilty before they could convict you of these
charges. And if you did go through a jury trial and if
you were convicted on any of these charges, you could
appeal those convictions to a higher court if you felt
that that was appropriate. Do you understand that, sir?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Burgess, all these rights that
you have regarding these charges, by pleading guilty you
given up these Constitutional Rights, you waive them at
least as they apply to these charges. And you will not

have a jury trial. Do you understand that, sir?
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THE DEFENDANT: Yes, sir.

THE COURT: All right. Understanding that, do
you still want to go forward with your plea?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Now, Mr. Burgess, the
State is making a recommendation in these charges -—vis it.
concurrent sentencing, Mr. Jepertinger?

MR. JEPERTINGER: That's it, Your Honor.

THE COURT: The State has made the
recommendation that whatever the Court decides to do on
these charges that all of these charges are to run
together or at the same time. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Other than that recommendation has
anyone and.excuse me -- and they also are dismissing this
other charge. You understand that?

. THE DEFENDANT: Yes, sir.

THE COURT: All right. Other than the
recommendation that the State is making and dismissing
Count 3 on this other indictment, has anyone promised you
anything, held out any hope of reward or threatened you in
any way to get you to plead guilty?

THE DEFENDANT: No, sir.

THE COURT: Are you satisfied with the way that

‘Mr. Prosser has represented you and advised you?
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THE DEFENDANT: Yes, sir.

THE COURT: Do you have any complaints against
him or any member of his office?

THE DEFENDANT: No, sir.

THE COURT: Have you told Mr. Prosser everything
you know about these charges so that he could look‘into
these matters on your behalf?

THE DEFENDANT: Yes, sir.

THE COURT: Are you today, Mr. Burgess, under
the influence of any substance that would affect your
ability to understand what you are doing?

THE DEFENDANT: No, sir.

THE COURT: Do you have or are you aware of any
condition you may have such as a mental condition, a
physical condition or a nervous condition? 1Is there any
situation that you're aware of that would affect your
ability to understand what you are doing?

THE DEFENDANT: No, sir.

THE COURT: Do you have any complaints against
law enforcement, the Solicitor's office or anyone at the
detention center?

THE DEFENDANT: No, sir.

THE COURT: The questions that you've given me
excuse me -- the answers that you've given me to the

guestions that I've asked, have they been your answers or
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what someone else told you to tell me?

THE DEFENDANT: My answers.

THE COURT: Have you understood the questions
I've asked you, sir?

THE DEFENDANT: Yes, sir.

THE COURT: And have your answers been honest?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Now, Mr. Burgess, are
you pleading guilty of your own freewill, sir?

THE DEFENDANT: Yes, sir.

THE COURT: And are you guilty of these charges?

THE DEFENDANT: Yes, sir.

THE COURT: All right. If you would please,
sir, listen carefully. I'm going to get Mr. Jepertinger
to give me the facts.

MR. JEPERTINGER: Judge, quick synopsis. You're
already familiar with the older-case, that happened on
January 30th 2006. Your Honor, this gentleman was on June
Lane with Demetric Barr, Rondel Moore and someone that he
identified through a confession that he gave as Jersey.

He says that co-defendant Barr gave him a handgun and they
robbed James Bacote and Robert Heathman mostly of
clothing. Now, Bacote had some money in his jacket

pocket $145, but it was mostly clothing. It was at gun

point. When they talked to Heathman, he even'said he saw
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this gentleman go to the car get the gun and start saying
F it, give it up and all sorts of stuff and even took the
gold teeth he had on out of his mouth. 1In fact, I think
this gentleman said in his confession that he took the
guys gold teeth.

Your Honor, the next day which would have been
the 31st of January 2006, Bacote and Heathman and I think
Bacote's mother were over at Todd Gear Clothing at the
four-way stop and Burgess is in there wearing the same dog
on clothing that he'd gotten from them the day before. He
ran out of the store, he was going to purchase a shirt or
something, he just left the store immediately and I guess
the store owner knew who he was. And mention the name,
but law enforcement got a hold of him and he gave a
complete statement of his involvement and everybody else's
involvement in it. He was going to testify for the State
in the matter. Both the victims picked him out of a
lineup number one as being number four in the lineup. And
the only issue in terms of competency came up and that's
why this case kind of was extended as much as it did.

Now, unfortunately, while this case was pending
and I know it's not Mr. Prosser's fault or anyone else's,
but Shaquan decided to get involved on May 23rd this year
not too long ago with the armed robbery of a gentleman by

the name of Anthony C. Johnson. According to the warrant
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in that case, this defendant and a known co-defendant were
riding with the victim in his vehicle looking for a ,
clothing vender in the City of Florence. The victim
agreed to take the defendant to his girlfriend's house.
While en route, the co-defendant who's sitting in the
backseat behind the victim pulled a pistol from his waist
area and pointed at the victim's head and robbed the
victim of his merchandise. The defendant took the
victim's radio, hat, rings, wallet and the contents of his
glove compartment. The victim observed a laceration to
both of the victim hands. The victim stated the defendant
ﬁhreatened his life and fled the area on foot. The police
officer met with the victim, he identified the defendant
from a mug shot. Prior to the victim identifying the
defendant, he advised the affiant of a distinguishing
tattoo located on the defendant's body. The affiant was
able to gather information and so doing discovered that
the defendant did in fact have a distinguishing tattoo
which corroborated the victim's story, marking he had on
his body, which he does have on his body, Your Honor. My
victim -- Ms. Chavis with my office contacted the victim
today and he said he did not want to be present for this
proceeding, Your Honor. I would point out to the Court

that he does have a record. He originally back in 2005

- was charged with armed robbery. However, he pled down to
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strong armed robbéry and he received a youthful offender
sentence suspended to two years probation. But
apparently, I think they may have revoked some of that
time and he had to do sometime in Turbeville.

MS. GOODSON: And he's still on YOA parole.

MR. JEPERTINGER: And he's still on YOA parole.

THE COURT: All right. And that's the time you
were doing in Turbeville recently?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. All right. Mr. Burgess, the
facts that Mr. Jepertinger gave the Court on these charges
are those facts correct, sir?

THE DEFENDANT: Yes, sir.

THE COURT: All right. I find that the State
has provided a substantial factual basis to support the
charges that Mr. Burgess has pled guilty to. Mr. Burgess'
decision to enter this plea of guilty appears to be
freely, voluntarily and intelligently made. I reviewed
the report from the department of mental health regarding
his competency to stand trial and I have no concerns over
the fact that I believe Mr. Burgess is in fact competent
to stand trial as is reflected in the report from the
department of mental héalth and he appears to be very
cognizant and aware of what's going on. Mr. Burgess has

intelligently responded to my questions. And I believe
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he's understood those guestions. He's had the benefit of
an excellent lawyer in Mr. Shannon Prosser. Mr. Burgess
has indicated he has been satisfied with the
representation that he's received from Mr. Prosser.

With regards to the '07 indictment which has not
been presented to the grand jury, Mr. Burgess has
indicated that he understands that he has the right for
the grand jury to consider this charge, but that he wishes
to waive that right and have the case heard along with
these other -- this other indictment and I believe that he
understands the grand jury procedure and that he has made
a knowing, intelligent waiver of his grand jury rights:
regarding that indictment. And I'm going to accept his
plea. What I'm going to do, Mr. Prosser and Mr. Burgess,
is .rather than hear from you today, I'm just going to wait
because my understanding is that there has been an
agreement with the State to defer sentencing in this case
until Monday.

MR. PROSSER: That's correct.

THE COURT: And, Mr. Burgess, is it my
understanding he is currently on a bond.

MR. PROSSER: He is on bond, yes, sir.

THE COURT: He will remain on that bond and be
back Monday and then we will consider sentencing and I'll

hear from both of you with regards to anything you may
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wish to bring before the Court regarding sentencing.
MR. PROSSER: Yes, sir. Thank you, Your Honor.
THE COURT: Thank you very much gentlemen.

END OF REQUESTED TRANSCRIPT
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF FLORENCE )

I, Keshia Reed, Court Reporter and Notary Public
in and for the State of South Carolina At Large, do hereby
certify that the above-entitled cause was heard as
hereinafter set out; that I was authorized to and did
transcribe the said proceedings; and that the foregoing
and annexed paged, numbered 1 through 20, inclusive,
constitute a true’énd accurate transcription of my
stenographic report of the said cause taken during the
said hearing. 1In the Court of General Sessions for
Florence County, South Carolina, on the 13th day of June,
2007.

I do further certify that I am neither of kin,
counsel nor interest to any party hereto. In witness

whereof, I have hereunto affixed my signature this 12th

day of July 2011.

Keshia Reed, Court Reporter




21

SvATE CF SOCUTH CARCLINA !
! CCOURT OF GENERAL SESSICNS
ZOUNTY CF FLORENCE )
; 200€6-GS-21-636
‘' 2007-GSs-21-1162

State of Scuth Carclina )

)

Shaquan Burgess

7

;

)

vs. ) TRANSCRIPT CF RECORD

)

)
DEFENDANT )

June 18, 2007
Florence, South Carolina

BEFORE:

THE HONORABLE THOMAS A. RUSSO.

APPEARANCES:

JOHN JEPERTINGER, ASSISTANT SOLICITOR
Attorney for the State

SHANNON PROSSER, ESQ.
Attorney for the Defendant




22

9]

W

10
11
12
13
14
15

16

24

25

i

I NDEX

(There were no witnesses introduced.)




119

)

()

10
11
12
13
14
15
16
17
18
19

20

" o 23

MR. SEPERTINGER: Yocur Honor, we're here on 07-1162
and C6-62€6. The defendant was here earlier this morning,
Veur Hcner. His atterney, Snannon Prcsser, is nere. We

are ready tc start the sentencing procedure. 1If the Court

recalls ---

THE CCURT: Give me his name again?

MR. JEPERTINGER: His name is Shagquan Burgess on 07

THE COURT: And I recall telling Mr. Burgess I would
give him a -- I would delay sentencing until today.
MR. JEPERTINGER: Today, Yes, sir.

THE COURT: Mr. Prosser, can you give me some insight

on Mr. Burgess' whereabouts?

MR. PROSSER: First of all, Your Honor, before we

began, I would request the Court ask a bailiff to go

downstairs and upstairs and call for him.
THE COURT: 1I'll be happy to ask for somebody --

Mr. Propps, have we got either a bailiff or deputy who is

available to go call?

MR. PROPPS: You got a bailiff, I don't know about
your deputies. What's his name?

144R. PRO3SER: His name is 3haguan Burgess.

-

THE CCURT: Shajuan Burgess. TYou want me %tc write

that dewn for you?

MR. FROSSER: Judge, I talk with his stepfather on
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the cheone and called all the numbers that I was given by
mim. The stepfather seems to think that quite possibly he

might be listening tc some outside influence. He's scared
and he might not shcw up.

THE COURT: Have you seen him today, Mr. Prosser?

MR. JEPERTINGER: He was here today before
Mr. Prosser got here. He answered roll this morning.

THE COURT: Did he answer roll call when the
Solicitor's office held roll call?

MR. JEPERTINGER: Yes.

THE COURT: When was he instructed back, John, if you
if you remember?

MR. JEPERTINGER: Well, like every other defendant,
we were just waiting. They were excused until 2:30. It
went down to 2:30, he's not made an appearance.

MR. PROSSER: 1It's just odd that he showed up this
morning and not this afternoon, but again, I hobe he
didn't get cold feet because it's not a good situation for
him. I'm certainly prepared to stand here in his absence
and respond to the -- or plea on his behalf.

THE COURT: All right.

ME. CEFERTIUGER: If I recall, Ycur Honer, vyou had
taken the plea. I presented the facts and it was up to

Mr. Prosser.

THE COURT: My recollection is we gualified the plea.
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We heard frcm the State regarding the factual cas:is for

the plea and Mr. Burgess admitted and agreed that the

factual basis was as the State put forth. And at that
time, I qualified his plea and accepted the plea and then
we were going to withhold a hearing from Mr. Prosser on

his behalf until today and I allcwed him to remain on his

bond until today if I recall.

MR. JEPERTINGER: Yes, sir.

(WHEREUPON, a pause in the proceedings.)

MR. PROPPS: I went down to the tenth floor, called
Mr. Burgess' name out Shaquan, told him he just won a

$100,000 lottery and I was to take him to Columbia, but he

didn't show.
THE COURT: The other defendants are still on the

tenth floor?
MR. JEPERTINGER: They are, Your Honor. Your Honor,
what the State would ask that you hear from Mr. Prosser is

to sentence him, issue a bench warrant and then, of

course, seal the sentence.

THE COURT: Mr. Prosser, and I know the last
information ycu had was from his stepfather?

MR. PROZSER: That's correct, Your Hencr.

TUE COURT: And at that point his stepfather was just
speculating, he doesn't know where he is as well?

MR. PROSSER: He was speculating, Judge. I talk with
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zhe stepfather and I also taik with a cousin name Sherrel

both of thcse were at different numbers. Sherrel informed

me that it was her understanding that Shaquan and his

mother were on the way to the ccurthouse and origirnally
the stepfather gave me that same information. And then
reiterated that he does not live with them, so therefore
he doesn't have any control over him. And that he may be
listening to some bad advice and maybe scared, afraid and
in fact mention that he might even be suicidal.

THE COURT: ‘Well, let me hear from you, Mr. Prosser,
on his behalf, sir.

MR. PROSSER: Thank you, Your Honor. May it please
the Court, Judge, I'm going to treat this as he was
standing here with me. I want to tell you something about
Shaquan for no other reason than to tell you why I think
he's in this situation.

Obviously, it's of his own volition. Judge, he knows
right from wrong. We talked about it at the plea that
he's been evaluated in Columbia and been proven that he

can tell right from wrong and he knows that what he has

done is not right, but he did it anyway. I shcw you that

-

today to tell you tha%t nhe strixkss me as the kind of felicw
who tecause of his lcw mental abilities, he is very easily
lead. One of the things -- I sat in on one of the pleas

of the co-defendants the cther day and one of the things
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I noticed that the co-defendant stated was and this

that I

was —-- this the gentleman who was suppose to come before
“he trial -- come cefore you for a trial and oled on the
eve of the trial. And I relieve part of the reasor he did

that was because Shagquan was going to testify against him
and that the reason Mr. Jepertinger agreed to this plea.
But one of things I heard him say was that he wasn't
involved with any gun. He kind of pointed to his record
and said, I don't mess with guns. Well, when you look-at
the record and the evidence that was presented to me by
Mr. Jepertinger, the statement which was given by Shaquan
almost immediately after he was arrested clearly stated
that the other defendants and especially the one who pled
the other day basically said, All right, there's some
people over there, you take this gun and you go rob them,
in paraphrasing what was said. And it struck me almost as
if it was a gang related situation, this is sort of like
an initiation. And then I further that by telling you
that when Shaquan did agree to plead guilty and to testify
against this particular defendant, that his father -- both
he and his stepfather were worried kecause they said that
there is a cod= or a rule that says if he testifies
against scmebody, he shculd ke dead cr he will be dead

within eight years. Decn't know where eight years come

from whatever ---
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THE CCURT: Like breaking a mirror.
MR. PROSSER: Seven years you break a mirror.
Anyway, they said eight years. Lead me to celieve that

+he co-defendants were leading Shaquan. Now, that decesn't

eliminate any or mitigate what he did because he did it.

I just tell you that to tell you that I believe he
understand his actions, he just didn't understan%,the
consequences of his actions and that might be one of the
reasons he's not here today because he -- the bell toll so
to speak and he knows it's about to come down. And I told
his stepfather on the phone that not only is the fact that
he didn't show up not gone help him, it's actually going
to hurt him quite a bit and he understood that. He said
that, you know, he couldn't control Shéquan.

The other defendants, Judge, got -- one got five
years I believe and one gét-three years. - And Shaquan is
pleading straight up to the arm robbery running
concurrently, I guess, was the deal that was offered or
the plea that was offered. And I was prepared to ask you
for the minimum today just due to the fact that he was
very helpful frcm day one to law enforcement. HWhy you
cemmit a <rime and then turn around the next day and admis
that you ccocmmitted the crime and then help throughout andv
theﬁ don't show up for the plea sentencing is beyond me

other than it exhibits poor judgment which he's exhikited
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frcm day cne. He was originally -- actually, Judge, he

pled cn a strcng arm rokbkbery about twdo years ago and he

ot preobaticn, but for this rarticular situation, I think
Py 4

he did okay cn prckaticen. I don't think prcbation was

enough for him. I think ---

THE COURT: He was on probation when he committed

these crimes?

MR. PROSSER: I think he was. And I don't think that

was enough obviously for him. I think jail is probably

appropriate for him and that's why I thought that the

sentence or the plea was proper.

THE COURT: Is he currently on probation?

PROBATION AGENT: 1I'll check.

MR. PROSSER: Anyway, I think I say all this to tell

you that due to the fact that he's easily lead, due to the
fact that he is so young just turned 18, was 17 when this

happened. Due to the fact that he helped law enforcement

from day one and was going to help and testify to his own
peril from what I found or saw, and due to the fact his

co-defendants got off comparatively light just a matter of

opinion, but to what he's going to get, I was prepared to

minimum sentence tcday. DOcing that wculd

rh

th

2t
10

<

ask ycu

t if ne got ten y=ars, Judge, ne would get --

S

.

tell me %tha

he serve at least 85 percent of that. And if that's not

enough to convince him of the people he's hanging around
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is leading him in the wrong direction, I don't kncw what

-

would be. Withcut him here, that's akout all I can say in
nis defense.

MR. JEPERTINGER: Ycur Honor, if I could interiject
just one thing, if the Court recalls he_also during the
pendency of the charge that he was going tc testify

against these co-defendants for he was -- has pled guilty

to another arm robbery. It just the issue of the robbery.

We also have the new arm robbery from May which he waived
presentment to. The victim was Anthony Johnson.

PROBATION AGENT: He's on Y.0.A. parole.

THE COURT: That's right, I remember that. And,

Mr. Jepertinger, if I recall, please correct me if I'm
wrong, this was a situation involving two other
co-defendants, but it was actually Mr. Burgess that had
the -- the berson with the gun?

MR. JEPERTINGER: That is correct.

THE COURT: Even though he was the one who came
forward and gave a statement. I will say this, Mr.
Prosser, fhere's nothing like this that you can do
anything about, kut, you know, the lcnger you do a jcb you-
iearn -- we, all learn the lengsr we do our work and
Mr. Burgess is g2ing a leng way in teaching this 3udge :to
no longer agree to delay sentencing. When you ccme to the

trough, it's time tc eat. And that is certainly in no way
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a reflectien cn ycu and that you should have had him here.
vou've dcne everything ycu can do other than tc chain him

to you, which I'm sure vcu and your family would prefer

you not do.
I'm going to impose sentence. I've heard from
everyone other than Mr. Burgess and then I will seal the

sentence. Then I'm assuming the State is requesting a

bench warrant.

MR. JEPERTINGER: That's correct.

THE COURT: And I will issue a bench warrant for his
failure to appear. All right. Thank you, Mr. Prosser,

Mr. Jepertinger, I will complete these sentencing sheets

and I will seal them and some point if Mr. Burgess is

located we can then proceed to actually imposing a

sentence.

END OF REQUESTED TRANSCRIPT
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I, Keshia Reed, Court Reporter and thary Public
in and for the State of South Carolina At Large, do hereby

certify that the above-entitled cause was heard as

hereinafter set out; that I was authorized to and did
transcribe the said proceedings; and that the foregoing
and annexed pages, numbered 1 through 12, inclusive,

constitute a true and accurate transcription of my .

stenographic report of the said cause taken during the

said hearing.

In witness whereof, I have hereunto affixed my

signature this 6th day of July, 2009.

Keshia Reed, Court Reporter
My Commission Expires: 6-5-2010
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MR. WELLS: May it please the Court, as I
understand I was not the prosecutor who handled
this. I talked this moming with John Jepertinger,
the prosecutor who did. He said that back, I
believe it was a little less than a year ago, the
defendant entered a\plea on indictments 06—636 and
07-1126 to two counts of armed rabbery. The pleas
were accepted; however, the defendant apparently
prevailed on mutilating stay out overnight and to
start serving his sentence or be sentenced the next
day. You agreed for him to do so. However,
apparently it took the defendant a good while to get
his affairs in order because he has just been picked
up on a bench warrant which was issued. As a result
of that, when he didn't care back then you wrote out
the sentence and did a sealed sentence. That's what
I understand.

THE COURT: All right. And I've been

| passed the files. Again, this is indictment

06-639 — excuse me, 636 and 07-1162.

MR. WELIS: Right.

THE COURT: I've been passed those files
fram the clerk; and there is, in fact, a sealed
sentence in both of these. But Mr. Prosser, you
have anything to add, or do you have any explanation

35
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or anything else to say with regards to Mr. Burgess
and why we're here today?

MR. PROSSER: Your Honor, may it please
the Court, he does want to speak to you if you will
allow. The only thing that I can explain, for the
first time that I've seen Shaquan since we left that
day. And Your Honor, I look back through the record
when I kind of opened the file back up because I
knew we were caming in here today. And all I can
tell you is he has a history of same mental
treatment, things of that nature. We had him
evaluated. The diagnosis was — one of the
diagnoses was mild mental retardation with
antisocial personality traits. They did find he was
campetent to stand trial, that he had criminal
responsibility and understood that. What I can say
is — I'm no professional in psychology or anything
of that nature — but I would believe that that
might tend to affect your decision making ability.
So he certainly wants to say samething here today
just to tell you he would ask for time served and
with whatever he's had, if the Court is willing to
give him that, Judge. But I think that's all I can
say on his behalf you would like to hear what he has

to say.
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THE COURT: And as you're aware now these
sentences have been imposed and they've been sealed,
and the purpose for today is to unseal them and to
pronounce sentencing. But I am more than happy to
hear fram you, Mr. Burgess, if there's anything you
wish to tell the Court.

THE DEFENIANT: Sir, I ain't never — I
ain't never -— my name is Shacuan Burgess. I'm 19
years old, man. I -- sir, my name is Shaquan
Burgess. I'm 19 years old. I got four kids. My
mamma had six kids. It was hard. It was hard out
there for me, I'm just saying, sir. I just been —
I can't do no 10, 30 years, and all that, sir. I'm
just saying I do want you to — I just want you to
be lenient with me. And the reason why I didn't
show up for court, I had just -- I just got out
February 15th, February 15th I think that was two
thousand— yeah, 2007. And then they just brought
me back up like in another month and two and I had
another baby on the way. My family needs me out
there. And that the only thing. That the only
thing I say. I just, I just had a rough life; my
daddy died. I ain't had nobody there for me. At
this point I just want to —— I ain't really got
nothing else to say; but I just, I just, that too
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much time for me. |
THE COURT: All right, sir. These are the
sentences that were imposed, or at least they were
after taking the plea and hearing fram both the
State and the Defense. The Court entered the
sentences on these charges and those were done on
June the 18th of 2007. Those sentences were then
sealed and remained in the Clerk's file until and a
bench warrant was issued for Mr. Burgess for his
failure to appear. And he has recently been picked
up on those bench warrants. 2And the sentences have
now been unsealed, and I'm going to read those into
the record and impose the sentence of the Court.
With regards to 2006-GS-21-636, that's an
indictment for armed robbery and on indictment
2007-GS-21-1162, which is also an indictment for
ammed rokbery, the sentence of the Court on both of
those indictments is that you be camitted to the
State Department of Corrections for a period of 20
years. Those are to run concurrent. And you are to
be given credit for any time that you have served on
those sentences up to this point. That's the
sentence of the Court on those-charges. Good luck

to you, sir.

* * * END OF REQUESTED TRANSCRIPT OF RECORD * * *




CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA)
QOUNTY OF FLORENCE )

I, FRANCES BAKIS-RAY, Registered
Professional Reporter (RPR), court reporter for the
State of South Carolina, Twelfth Judicial Circuit,
do hereby certify that the foregoing proceeding is a
stenographic report and was transcribed through
camputer-aided transcription; that the foregoing
transcript contains a true record of the
proceedings.

I further certify that I am neither
counsel for, nor related to nor employed by any of
the parties oconnected to the action, nor am I
financially interested in the action.

Witness my hand at Florence, South
Carolina, this 21st day of February, 2012.

\\_\J*UH(,KO fg (ZCua, .

FRANCES BAKIS-RAY, RPR
My Camnission Expires: 9-13-2014

39



ffﬁ4xo ‘

K4

I* '.

@
J
‘“m@@xs

.....

STATE OF SOUTH CARO , L T -
e -J%mm' Atjo 30 IN THE COURT,OF COMMON PLEAS .
COUNTY OF  t#Bryf3 ?muﬁfs REEL-SHEARIN- S
J . v [N Votey
SHAQUAN BURGESS, 33149& i CO”"%Y'SC | | 20ﬁ.CP2L—‘Lﬂq
Full name and prison aumber (xfany) of Applicant. ) ; S
) ' N
V. D A APPLICATION FOR.
State of South Carolina DR A | "~ “ POST-CONVICTION RELIEF
)

INSTRUCTIONS - READ CAREFULLY

In order for this apphcatxon to feceive consideration by the Coiirt, it shall be in writing, (Iegnbly
handwritten or typewritten), signed by the applicant and verified (notanzed) -and it shall set forth in
concise form the answers to each applicable question: Ifnecessary apphcant may furnish his'answer to a
particular: question on the-reverse side of the page or on ‘an additional page. Applicantshall make clear.to
which question any such continued answer refers.

Since every. application must be:sworn under oith, any false: staterrient of a material fact therein.
may serve-as the basis of prosecution and conviction for perjury. Applicants should, thereforc, exercise
care to assure that all answers are true and correct,

If the application is taken in forma rmna pauperis, it shall include an affidavit (attached at the back'of
the form) setting forth information which. establishes that -applicant will be unable to pay the fees and costs
of the proceedings. When the application is completed, g;_q_nm shall be mailed to the Clerk of Court
for the County in which the apphcant was convicted.

L. Placeof detention _LEE C.I., 990 WISACKY HWY., BISHOPVILLE, SC

2. Name and location of Court which imposed sentence’_grorgNcE co. GEN. SESS.
3. e(s) ofco-defendant(s) ifany) _____®® RONDELL J. MOORE AND
DEMEéRICK L. BAR (iFany  MOORE aND
4. The indictment: number or.numbers (if known) upon which and the offenses for whxch
sentcncewasmposed R LR N
(8 ° 2006-GS-21-636/ARMED ‘ROBBERY '
() 2007-GS~21-1162/ARMED ROBBERY
© | |
5. The date upon which sentence was imposed and the terms of the sentence: |
(1) JUNE 18, 2007, TWENTY YEARS‘(20) COUNT 182. SEE comcmz
(1) R

Revised 3/2003
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(©) G \LEU €
Check whether a finding of guilty was miadex g R h“\@ 10

-(a)  after a'plea of guilty X%, S 01 iA N\W‘h et 35 s\-\U\R\“

(b) after a pleaof not guilty o \“\‘{\ ch. & mm,sc

c aﬁer a plea of nolo contendere A ‘1\ o
( ) p \1(4 \i i f‘U %E

D1d you appeal from the judgment of conv1ct10n or the unposmon of sentence?
NO VAND NOT BY MY OWN CHOICE®

If you answered “yes” to (7), list: /A

(a)  the name of each Court to which you appealed: N/A

1

ii.
iii. - _

(b)  the result in each such Court to which you appealed: N/A
i. ;

1ii.
(c) the date of each such result:N/A

ii.
iii.
(d  if known, citations of any written opinion or orders entered pursuasit to such

results: N/A
i. .
i1

iii.

If you answered “no” to (7), state your reas;ms for not so appealing:

(3  _TRIAL COUNSEL DID NOT FOLLOW THE ANDERS V. CALI. COURT
®

©

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully: SEE ATTACHED ALSO

Revised 3/2003
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11,

3.

(a)) __INEFPECETY, @Asgmpqgg OF COUNSEL 209__.092‘1_‘1"/
(b) DUE P 339‘:35 'ﬁ“}’ EQ“F‘-[L&*‘@'IQN RIGHTS VIOLATED.

(© __znsaaq\g;aagﬁxsg; M ﬁ Unasonusu NoT
State conc1segl§ né mtg8 e'or ef the ac%s w%t% R‘l’gér ‘}hfe Soinds s Eoit

(10): uONHlE RLEL‘SHEA

in { :

(a) -1 SBE ATTACHED ADDITIO%ACLE CSOBUBNJIYS/nBHORANDUH OF ISSUES
® — L. LT L
(C) u " | n n‘ O ; " e @ | » n u | .7 :

Prior to this application have you filed with respect to this conviction:” N/a

(@)  anypetition in'a State Court under South CarolinaLaw? .

(b)  any petition in State or Federal Cotirts for habeas corpus of post-convictions
relief? '

(c) any petmon in the United States; Supreme- Court for certiorari-other than pennons

if any, already speclﬁed in8)?. .

--(d) any other petmons motions or apphcatlons in this or-any other Court'7

If you answered ‘fyes ‘to any part of (12), list with. respect to-each petition, motion or
applicatiohN/A
(2)  the specific:nature thereof: g/

.

iii.

iv.

(b)  thenameand location of the Court in which each was filed: N/A

i

.
i,
v.

(c) the disposition thereof: N/A

1. ,
ii.

iii.

Revised 3/2003
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14.

15.

16.

17,

il

iv. . ST

RN > o
(d)  the date of each sich disposition: \ ‘a&
i, ’ . U) 0! l‘l : l ‘: ;.":*_ :' \
ii ! 2- R 34
11. ” l-;‘b& :.:" :_’. :(\'0% \
1ii. 2 -YTHUL 23050y
iv.

(e) if known, citations of any written opinions or orders entered pursuant to each such
diSpOSithl‘l' N / A )

i

TR
iii.

1
iv.

Has any ground set forth in (10) been pteviOusly presented to'this or any other Court,

State or Federal, in any pétition, motion or application which. you have filed?
NO * .

If you answered “‘yes” to (14) identify:
(@  which grounds have been presented: N/A
i

il.

——

(b)  the proceedings in which each ground was raised:  N/A
i ,

1.

.
F.ederal, set forth the ground-and state conc:sely the reasons wh)_rsuch' g_round has not
previously been presented: ' '

(a) NOQ ISSUES HAVE BEEN RAISED , PCR REMEDY IS APPROPRIATE
() R

©

‘Were you represented by an attorney at any time during the course of:

Revised 3/2003
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NO..2006'GS-21-636°' "IENCE STANDARDS 1S EFFECTIVE IN THIS

pc ASE 'MATTERS AS ACCORDINGLY TO .SC S. Ct.

T, E LAW, SEE COUNCIL V. CEIYOE 08.
TR 1 omn S0 V- S o
CONNIE REEL’SﬂEARlN : | 2_0&..09 21 _L_/i[l,/
FLORE”CE COUZEEE&Q_ 1.

TRIAL QOUNSEL WAS. INEFFECTIVE WHEN HE FAILED “TO: FILE PRE—’I’RI'AL AND POST-TRIAL
MOTIONSI IT IS A PACTUAL FINDINGS BY THE COUR‘I"S_ _RECORDS THAT THE TRIAL
COUNSEL DID- NO'I‘ PRESENT THE ISSUES IN THB REEARDS TO0 APPLICANT'S RIGHTS TO A__
SMENCE DICTATED BY: 'I‘HE SC CODE QF LAW § 17— 4-10, 20, and 30 IN ‘THE REXEARDS
TO THE McNAUGHTEN ‘STANDARDS, IT IS WELL SETTLED LAWS THAT WHEN THE. DEE‘EN_DANT‘
QOMPETENCY AND MENTAL STATUS IS IN THE BOUNDS -OF HAVING IT DETERMINED .ABOUT
RATHER IF THE DEFENDANT WAS CRIMINALLY RESPONSIBLE FOR THE ACTIONS ALLEGED AND
IF DEFENDANT WAS AWARE OF THE: :ACTIONS,,. AND IN THIS PARTICULAR CASE AT BAR THE
APPLICANT WAS NOT CRIMINALLY RESPONSIBLE DUE. TO THE FACTUAL FINDINGS BY THE
COURT THAT THE APPLICANT WAS MENTAL DISABLE AND ‘HANDICAP AS IT WAS PRIORALLY
DETERMINED THE APPLICANT BEING TESTED PRIMARILY BY THE DEPT. OF MENTAL HEALTH.
SEE EXHIBIT §TWO & THREE

ISSUE NO. 2.

QOUNSEL WAS. INEFFECTIVE WHEN HE- FAILED TO HAVE .THE COURT TO EVALUATE THE

ISSUES ‘ABOUT THE SOLICITOR MAKING THE OFFER POR TEN YEARS AND THE COUNSEL
FAILED TO MAKE ‘THIS MATTERS KNOWN TO THE ‘COURT AND INSTEAD :COUNSEL TAKEN THE
POSITION OF A SIT ON THE HAND AND DO NOTHING ROLE TO THE COURT, AND WITH THE
COUNSEL KNOWING THAT IT WAS HIS DUTIES TO THE APPLICANT AS HIS CLIENT: TO

'EXPEDITE LITIGATION ON THE BEHALF OF THE APPLICANT TO SEEK THE ENTITLED RELIEF
HE -SHOULD. HAVE RECEIVED. FROM THE COURT ‘AS IN HAVING THE COURT TO ENFORCED THE
.SENTENCE OF TEN YEARS THAT HE WAS PROWMISED; THE SOLICITOR HAD THE AUTHORITY TO

OFFER SUCH.OF A DEAL TO THE APPLICANT AND AS THE APPLICANT COMMITTED HIMSELF

70 THE DEAL AS IN PLEADING GUILTY ‘TO CHARGES HE WAS NOT GUILTY OF, THE COURT

WAS BOUNDED TO THE 'AGREEMENT ‘THAT THE SOLICITOR'S: OFFICE MADE TO THE
APPLICANT, AND SINCE THE APPLICANT PLEAD BEFORE THE OOURT IT IS A MUST THAT
THE SENTENCE AS STATED IN THE PLEA SHEET THAT WAS RECEIVED, IT IS THE SENTENCE
THAT THE OOURT MUST IMPOSE, SEE PLEA -SHEET ATTACHED AS EXHIBIT §ONE,

ISSUE NO. 3.

PAGE: fone



COUNSEL WAS INEFFECTIVE WHEN HE ALLOWED™MIE COURT TO DISREGARD HIS RIGHTS TO A
FAIR AND COMPLETE HEARING FOR THE coﬁ'e}@,cE&a MATTERS THAT WAS ACCRUED,
HERE IN THIS ISSUE THE APPLICANT WILL TAKE THE MANDATES AND WELL SETTLED LAW
OF THE COUNCIL V. caToE, court 10MdiASHerBMABEOR comperency stanparos o
PURSUE AND m_ PLACE IN THE FAvog w%@wmm@um I'ma STATE AS IN
THE :pe'xfgammmou "OF THE LIMITE[%LW%&;@IW.»APPFICANT, IT IS WELL
SETTLED BY THE SUPREME COURT AND THERE IS NO FURTHER DEBATING OF THE RIGHTS OF
THE DEFENDANT IN THE LAWS OF § 17-24-20, and 30. SEE ISSUE IS TO BE RAISED AND
MULTIPLE EVALUATIONS SEE AS CLEARLY SUBMITTED TO THE PCR COURT,
ISSUE NO. 4.
COUNSEL IS INEFFECTIVE WHEN HE DID NOT FILE THE DIRECT APPEAL NOTICE TO THE SC
SUPREME OOURT, IT IS A STATUTORY RIGHT FOR THE APPLICANT TO APPEAL HIS
CONVICTIONS TO THE SUPREME COURT ACCORDINGLY TO THE APPELLATE COURT RULES AND
FOR THE COUNSEL TO DISREGARD THE RIGHTS OF THE CLIENT HE IS VIOLATING THE
RULES OF PROFESSIONAL CONDUCT, SEE THE PROVISIONS OF THE SC RULES OF
PROFESSIONAL CONDUCTS, RULE 407, SCACR AND SEE RULE 413, SCACR, HAVING IT TO
BE WELL SETTLED IT IS MANDATORY FOR THE COUNSEL TO FILE THE NOTICE OF DIRECT
APPEAL AND SEEK THE APPROPRIATE RELIEVING OF COUNSEL, IT- IS ALSO WELL SETTLED
IN RULE 235, SCACR, AND RULE 602(E), SCACR, THEREFCRE THE COUNSEL STEPPED QUT
OF BOUNDS WHEN HE FAILED TO FILE THE DIRECT APPEAL NOTICE TO THE APPELLATE
COURT FOR THAT COURT TO TAKE POSSESSION OF THE CASE MATTER FROM THE CIRCUIT
COURT AND AS TO.HAVE THE APPELLATE COURT TO PLACE THE MATTERS TO THE OFFICE OF
THE APPELLATE DEFENSE AND OR INDIGENT COMMISSION FOR THE. ASSISTANCE TO BE
PROVIDED TO THE APPLICANT IN HIS APPEAL MATTERS TO THE APPELLATE COURT; SEE NO
APPEAL IS FILED TO THE APPELLATE COURT IN THE MATTER OF STATE V. BURGESS.
| ISSUE NO. 5.

COUNSEL WAS INEFFECTIVE WHEN HE FAILED TO- ASSISTANCE THE APPLICANT WITH HIS
PLEA MATTERS TO THE COURT AND BEING THAT THE OOUNSEL FAILED TO HOLD THE
SOLICITOR'S OFFICE TO THE PLEA DEALS IT IS IMPERATIVE THAT THE COURT ALLOWS
THE APPLICANT TO WITHORAW PLEA FOR THE 10 YEARS THAT HE SHOULD HAVE FROM THE
INITIAL PLEA AGREEMENT, HAVING IT TO BE FACTUAL THAT A THRIFT COURT VIOLATION
IS FOUND THE APPLICANT SHOWS THE COURT THAT THE ISSUE OF THE COUNSEL BEING

PAGE #two
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, 20 cpa1 444
INEFFECTIVE IS THE SOLELY LINKED VIOLATIONS TO THE (G2 THAT THE -APPLICANT
PLEAD BY THE ADVISE. OF ‘THE COUNSEL AND AS: rr _WAS DONE AND THE SENTENCE THAT HE:

‘SHOULD HAVE RECEIVED WASN'T IT IS NOTED ‘I‘HA'] Tl C@ L CREATED THIS MATTERS

MORESO THEN THE SOLICITOR'S OFFICE; mm;&ﬁme COUNSEL TO BE RESPONSIBLE FOR
THE APPLICANT'S RIGHTS BEING VIOLATED TO Bobﬁ'rﬁﬂ;lﬂr BGAT THE EXHIBITS ARE
'PRESENTED TO THE COURT AS WITH THE Wﬂﬁ ERE AND THE ' GRAND. -JURY
MINUTES, THE CASE FOR THE GRANDJURY, 1srgsﬁxgg;%[ﬁ%ﬁiu; SOLICITOR: VIOLATED THE
RULES OF PRESENTING: THE INDICTMENTS AND THE COUNSEL ALLONED “THE: ‘SOLICITOR'S
OFFICE TO COMMIT SUCH VIOLATION AS IT THE DUE PROCESS RIGHTS THAT ARE
REALISTICALLY INVOLVED INTO THIS FACTORS OF THE OOURT TO DETERMINE FOR THE
MATTERS ‘TO BIND OVER TO THE -GENERAL SESSIONS COURT, .AND AS IT IS SIGHTED ‘THE
COUNSEL COULD NOT HAVE WAIVED THE RIGHT TO ATTACK A DEFECTIVE INDICTMENT IN
THE REGARDS: 10 THE LAW STATUTES WELL SETTLED BY THE SC SUPREME COURT IN THE
JENTRY OOURT 2005 filed. SEE THE COUNSEL SHOULD HAVE FILED PRE-TRIAL .MOTIONS
TO HAVE INDICTMENTS -QUASHED DUE TO' THE [LACK OF EVIDENCE AND THE 'ERRORS OF
APPOINTING THE TIMES OF THE CRIMES SINCE THE ELEMENTS ARE BASICALLY THE
NECESSARY: FACTORS TO HAVE PROVEN: OF AN .ARM ROB OFFENSE.

THE' APPLICANT MAKES.'IT EXPLICITLY KNOWN -THAT BY ‘THIS: PRO SE FILED APPLICATION
DOES NOT IN NO WAY WHATSOEVER MEANS THAT THERE ARE NOT ANY MORE ISSUES
AVAILABLE OF THE RECORDS, ‘WHEREAS IT IS THE ‘SOLE -RESPONSIBILITY OF 'THE FUTURE
APPOINTED COUNSEL TO CONFORM' TO' THE REQUIRED: PROCEDURES OF THE PCR

. INCORPORATED TO THE APPLICABLE.RULES THAT MAKES IT MANDATORY TO PURSUE BY THE

RECORD COUNSEL OF PCR TO BE -PRESENTED TO THIS HONORABLE PCR ‘COURT, AS IT IS
EXCLUSIVELY KNOWN TO THIS COURT IT 1S ALSO TO BE DONE AS: REQUESTED BY THE
APPLICANT.

THE APPLICANT DOES IN THIS PCR MATTER CAUTION THE PCR COURT IE THE COUNSEL
DOES NOT INITIATE ALL EXPECTED LITIGATION ON THE. BEHALF OF THE -APPLICANT IT
WILL BE AS IS THE RESPONSIBILITY OF THE COURT: TO BE: THE: 'INS‘I‘RUC‘IOR’ TOOL. “TO

"KEEP ‘THE RIGHTS OF ‘THE APPLICANT PROTECTED. FROM ANY OFFICER UNDERMINDING: THE
STATUTORY RIGHTS ‘IO HAVE A FAIR EVIDENTIARY HEARING GIVEN BY' THIS ‘COURT AND AS

PAGE #three



THE c’éuw_r WILL SEE @sveu’mrso, THE APPLICANT FUR - PURSUE THE SPECIAL
PROTECTION THAT HE IS ENTITLED T0 AS IT IS A FACTUAL SHOWING THAT
§17-24-10,20, and 30 1S EFFECTIVE IN THIS® RS DUE TO THE LACK OF
PROPER ‘MCNAUGHTEN STANDARDS BEING FOLLOWED mﬁ T AND EVALUATED BY THE
‘COURT IN THE PURSUANT BY THE COUNSEL I-zqmgaw‘ D’Hﬁ by AND HAD DISCERNED
THE MATTER BEFORE THE TRAIL COURT AS HE suou_w HAVE. 'DONE IF COUNSEL WAS NOT
FOUND IN THE ESSENTIAL PRACTICES TO NOT A : g%ﬁmﬂ-m APPLICANT IN HIS

CRIMINAL CASE MATTERS BEFORE THE coURT. T LORENCE .C_OUNTY. sC 09 “H
2001 cpat 414

MARCH 10, 2009

s/_Sragoan B wenss
SHAQUAN BURGESS
PRO SE APPLICANT
990 WISACKY HWY.

BISHOPVILLE, SC 29010
3333335355533 3553 3555333333333 3333333333335 3 33353 5333335533333 335333 53553353

THE PRIMARY POSITION OF THE APPLICANT IS SETTLED BY THE U.S. SUPREME COURT .IN

PATE V. ROBINSON, 383 U.S.375, 378, 86 S.Ct. 836; 838 (1966); WHEREAS THE
OOURTHAS EXPLAINED AND CLEARLY STATED THAT THE CONVICTION OF AN ACCUSED WHILE
HE: IS LEGALLY INCOMPENTENT VIOLATES DUE PROCESS AND THE COURT FURTHER
EXPLAINED"THE STANDARDS FOR COMPENTENCE TO STAND TRIAL IS WHETHER THE
DEFENDANT HAS SUFFICIENT PRESENT ABILITY TO CONSULT WITH THE ATTORNEY ON THE
CASE WITH A REASONABLE DEGREE OF UNDERSTANDING AND HAS A RATIONAL AS WELL AS
FACTUAL UNDERSTANDING OFTHE ‘PROCEEDINGS AGAINST HIM, SEE QUOTED IN -U.S. V.
MASON, 52 F.3d 1286, 1289 (4th Cir. 1995) (citedDROPE V. MISSOURI, 420 'U.S_.‘
162, 171, 95 S.Ct. 896, 903~904(1975). THE APPLICANT REMINDS THIS COURT THAT
THE RECORD OF THIS MATTER MUST BE REVIEWED IN ITS ENTIRETY BECAUSE- ONE OF THE
FACTORS STANDING ALONE IS SUFFICIENT ENOUGH TO WARRANT APPLICANT RELIEF IN HIS
CASE MATTERS ACCORDINGLY TO THE DROPE AND MASON COURTS, THEREFORE HAVING THIS
COURT ADVISED THAT THIS MATTER IS SUBMITTED UNDER THE LAW MANDATES -SETTLED BY
THE US 4th CIRCUIT COURT OF APPEALS, AND IT IS WELL SETTLED BY THIS CIRCUIT
THAT THE MANDATES THAT GIVES HIM A RIGHT TO MAKE THE NECESSARY COLLATORAL
ATTACK TO HIS SENTENCE MAKING THE CLAIMS OF DUE PROCESS VIOLATIONS ACCORDINGLY
TO THE US CONST. 6th AMEND, AND 8th and 9th, CRULE AND UNUSUAL PUNISHMENTS FOR
THE APPLICANT TO BE SENTENCED AS IS AND NOT GIVEN THE DICTATED SENTENCE FROM
THE SC CODE: OF ANN. §17-24-10,20,30, al.

SEE AS SUBMITTED AND ACCORDINGLY TO THE APPLICABLE LAWS.

60300906'900000000000”00'00-0_000099000000009000000000000DOOOOQOOOOOOOG'OODODOQOOOOO
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Count I: A ’R/ 10 V[Yg

OFFICE OF THE SOLICITOR'
TWELFTI1 JUD ICIAL CIRCUIT

PLEA OLF I‘él'é“

INRE:  STATEV. gfww J‘f’géS

Deay T N E L
Yourclicnt, i AL }IS“QVSJ ______, has beencharged asifollows:
In(';i'ctmémNo.: O (9 - ("77(7

Count J: .

Count 2: P\ ' R—' | " , >

Count 3:

Count 4

Ypon review of these charges, we are willing to-allow your client to plcadas follows::

Count 2; A _ K_//

Count 3:

e

Count4:

Please discuss this with yourclient and advxse me at your earhest convenience if this plea
offer is accepiable.

Sincerely,




Colunibiia Behavioral Health System

1 South Corohno =L ' Forensic Cenfer
Department oft E U 7901 Farrow-Road’

Columbia, South Carolina 29203

: MeﬂTGl He Information: (803 935-5600
_ | %HAR [ _AMIg: 2g Fak: (803} 935:5544

A >4 4

CONNIE REE)-sH
EARIN ’{3 '9
. cce
January 29, 2007 'ELORENCEPC%UNTYS Z L( DHT

John C. Jepertinger ZOQ({-CP'ZL%&(

Assistant Solicitor
180 North Irby Street
Florence, SC 29501

Re: The State cf South Carolina v. Burgess, fhaquan
DMH Case #: 1013-00891
Florence County, Court of General Sessions

Dear Assistant Solicitor Jepertinger:

In accordance with the court order issued by the Honorable Edward
B. Cottingham, a competency to stand trial, criminal
responsibility and capacity to conform evaluations were initiated
by the Department of Mental Health. However, there were
indications- of both mental illness and mental retardation or a
related ‘dlsablllty. Therefore,; we cannot issue an opinion
régarding the above issue. We will reschedule the evaluation for
a joint -evaluation with the Department. of Disabilities .and
Special Needs.

This 1 page document is certified to.bé tﬁe Original court-
ordered evaluation report issued pursuant to S.C. Code Ann. § 44-
23-410 (1976) .

. AL s IS, 4 2.
Date” o Kenneth M. Kepler, L.P.C.
Program Coordinator
Forensic Evaluation Sérvices
Department of Mental Health

c John M. Prosser, Attorney at Law, 232 Georgetown Hwy.
Johnsonville, Charleston, SC 29555
Melinda Fair, DDSN, PO Box 4706, Columbia, SC 29240

[ .

Columbia Behaviosa) Health System
G.Werber Bryan Psychiatrec: Hospital « William S. Hali Psvchlalnc instuu(c The Dmsscn of Psychidtcic nchabw lauon Services
Earte €. Moms Alcohol & Drug Addiction Treaunent Center - Beliaviorat Disatders Treaiment.Progiam
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.Florence PSDistrict One 20&_,09 zj—ﬂ({

INDIVIDUALIZED EDUCA& SN PROGRAM M- 1 22 oy
f

Schook 6LJ

ER Sy e S

Pkl

Name:
Student 1D#;
Medicaid #:
District 1D #:.

Name of Parent(s):

Shaquan Vvieon Bureess

420000020493 Social Security Number:
1211757806 Sex:  Male Grade:  Oth

2101

: _Florence PS District One

Phone:Number:

Address;
Primary Disability:

q

‘Meotallv Disabled/Mild

Type of Confcrence:
Transition
Special Review

Othch’Disabling; Conditions:

Least Restrictive' Environment:

No other disabline condition

Quiside Reaulur Class more/than 60%

Released 06/03

Date of IEP Meeting:  03/16/2006 Anticipated Annual Review: 042772006
| IEP Initiation Date:  03/16/2006 [EP Ending Date: 05/24/2006"
x




18.

19.

20,

Q | - L‘q‘f e
Q i 201)‘_-1(}!3 211}

(@)  yourarraignment and plea? yyy

(b)  yourtrial,ifany? _____ / L &
(¢)  yoursentencing? XXx ("009 ﬁﬂ ¥ b
(d)  your appeal, if any, from the Judgnm of cor{waf?ﬁym%tbe imposition of
I?EE
ténce? Fl no. 00 L
) senence® ' 1-035 Nggp &6 HEARIN
(¢)  preparation, presentation or.consideration ;p'etltxons ‘motions or applxcatlons

with respect to.this conviction, which you ﬁled" —
If you answered “‘yes” to one or more parts of (17), list:
(@)  the name and address of each attorney who represented you:
i JOHN M. PROSSER,ESQ.,; PO DRAWER 779, JOHNSONV. SC
N 29555

il

(b) the proceedings at-which each such attorney represented you: L s I
N
i.. _ARRAIGNMENT, PLEA, AND SENTENCING i :i 'g |
TNT o -
ii. %21’ = 1.
ey U.c"“. - ‘
L. N Hor - =
—— P .
x [P P D
W Tal >
» T =
e o=
State-clearly therelief you seek in filing this application: X ¢ =

THE. SENTENCE THAT I WAS PROMISED BY THE SOLICITOR'S OFE‘ICE
.AN.D_ FURTHER. ASSISTANCE FROM M.H. DBPT OFFICIALS.

%%/og%oaﬂtfndérp spe% e%gel Tl% a%%lb eb; cgurF ﬂ'naP eﬁ'e%%ygk?alfgﬁg%go INGLY.

No—

Revised 372003
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STATE OF SOUTH CAROLINA 3! A ), L

qm)ﬂk‘ VERIFICATION:
Countyof LEE . " O # \ ; e
1, S BU%Gmg duly swom upo ’}} p dnd say that I have:subscribed to the-foregoing:
application; that I know the cohfen&t ti'lat it includes. every ground known to me for
vacating, setting aside or corre_gﬂié\{he conwcnon and sentence attacked in this application; and
that the matters and allegations therein set forth are true.. : .

UAAQUNA RuiLL .55

SHAQUAN BURGESS

SWORN to gnd subscribed before me. this . [d V

day of T//a . 204
= _% @ o
mCoﬁms:gg;E xpires: {//ﬁ// .
.JJ 35.10¢H=
— MR
d = iy
L, = €W SEE PRE-TRIAL MOTIONS
r EZoE 4 L :
E33
1. 517‘27 150; RULE 26, SCRCP, HOTIN OF DISCOVERY IN THE MATTERS

OF STATE V BURGESSo SEE 'FOR ‘SLED AND ENTITIES OF JUDICIAL DEPT.

2. PRIOR MOTION FOR THE MANDATORY AMENDING BY THE POTENTIAL
COUNSEL TO BE APPOINTED TO PCR MATTERS.

MOTIONS ARE PRE-FILED FOR THE REASON THAT APPLICANT DOES NOT
WAIVES NO RIGHTS TO HAVE ALL AVAILABLE ISSUES TO REVIEWED: BY THE
PCR_COURT UNDER NO CIRCUMSTANCES, AND DUE TO THE RESPONDENTS
HAVING A PRACTICES OF PLACING SUCH WAIVERS ON THE RECORDS IN THE

PCR _COURT THE APPLICANT DOES. EXPLICITLY STATES THAT HE DO NOT
AGREES TO NG SUCH HAIVER\BEING PLACED IN THE FINAL ORDER SIGNED
BY THE PCR JUDGE PREPARED BY THE RESPONDENT :

AS IT IS WRITTEN' LET IT BE ACKNOWLEDGED BY THIS HONORABLE COURT

Revised 3/2003
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LK

. I . t
APPLICATION TO PRQCEED Wﬁibiﬂ‘-P’AYl\’lENT
OF COSTS XM EFIDAVIT
IN SUPP, méﬁm
%5 0: 30

: , REE
3 R g o .
I,S BU‘, l?e?es.bsy apply for leave to proceed’ é%%ﬁéﬁdwp@amem of fees or costs or

security therefor. In support of my application I de¢ -§enalty'o'fpexjury that the
followirig facts are true: ¢

(1)  Iam the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof. .
S Qe BUfGEESS
o Applicant
) ‘ ) SHAQUAN BURGESS
S 5RN _bri'amﬁneWbscﬁbedbefOre me this
2 day of ___* Lypr: o L2007

" Notary Publid ©

My Coramission Expires: 6/ //C' /ﬂ'

SEE DOCUMENTS AND EXBIBITS uso_&‘f‘ﬁoo, ongd Thiee.
ATTACHED FOR THE PURPOSE OF EVIDENCE PROFFERS IN THE CAPACITY OF
PRO SE STATUS DUE TO THE FILING OF THIS APPLICATION AT THIS TIME
IN THE THIRTEENTH COURT CIRCUIT, FLORENCE COUNTY.

Revised 3/2003
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SHAQUAN BURGESS

LECL/SN/$314924 20.QECP21.5_4L/

930U WISACKY HWY.
SISHOPVILE, SO 29010

MARCH 10U, QuuY ps!
HUNY CUNNIE B, SHEARIN %
CUERK -uF COURY ?,ﬂ
CLPY-COUNTY JUMPLEX 'ggof: Z
180 N. IRBY ST.,MST-E ZO@m B
FLOKEKCE, SC 20501 ‘

RE: BURCESS, SHAGUAH V. S3TRIE, et. al., PUST CuviCiION RELIEF

APRLICATION SUBMITTED.

UEAR MS. SHE&RIl

CPLEASE  EIND  ESCLOSED MY PUR APPLICATIONS COPIES AND ATTACHED (3) THREE
DOCUMENTS FOR YOUR FILING PROCESS AND FGR A COPY OF THE PCR TO BE RETURNED TO
ME AT MY SHOWN ADDRESS ABOVE AND ‘BELOW; PLEASE FIND THAT I HAVE COMPLETED. THIS
APPLICATION AS REQUIRED AND SUBMITTED TO YOUR UFFICE: I AM FURHTER REQUESTING
THAT YOU RETURN THE COPY To ME WITH PHE DOCKEL W. YOU. ASSIGNED TO IT° AT YOUR
EARLIEST CONVIENCES. 1 AM THANKING YOU I THE ADVANCED FOR YOUR TIME AND
ATTENTION GIVEN TO THIS CRUX MATTERS, AND I LOOK FORWARD IN HEARING FROM YOU
InN THE VERY NEAR FUTURE.

MARCH 10, 200y

ENCLOSURES » RESPECITEVLLY,

C¢T CHINDT BRY 575Gl '\~x,‘.
FLLES/SE SHAGUAN BURGESS
PRO 38 APPLICANT
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)  TWELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE ) 2009-CP-21-444 2
) - ¢ B
Shaquan Burgess, SCDC No. 314924, ) SR A
Applicant, ) Xzl o
) g
v ) RETURN S
: ) air.‘,-
P
State of South Carolina, ) '% =
)
Respondent. )
)

The Respondent, making its Return to the application for post conviction relief |

(PCR) filed March 11, 2009, would respectfully show this Court:
L

The Applicant is presently confined in the South Carolina Department of
Corrections pursuant to orders of commitment of the Florence County Clerk of Court.
The Applicant was indicted at the April 2006 term of the Florence County Grand Jury for
two counts of armed robbery and possession of a weapon during the commission of a
violent crime. (2006-GS-21-636). Upon information and belief, he was also indicted in
2007 for armed robbery. (2007-GS-21-1162). He was represented by John M. Prosser,
Jr., Esquire. Upon information and belief, the Applicant entered his guilty plea to all
three counts of armed robbery on or about June 8, 2007. Sentencing was deferred to June
18, 2007, at which time the Honorable Thomas A. Russo sentenced the Applicant to
twenty (20) years on each charge, with all sentences to run concurrently. However, as the
Applicant did not appear on June 18, 2007, the sentence was sealed. A bench warrant

was issued for the Applicant and he was eventually apprehended. A hearing was held on
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May 28, 2008, at which time the sentence was opened and read into the record. The
Applicant did not appeal his convictions or sentences.

Attached herewith and incorporated herein by reference are the records of the
Florence County Clerk of Court regarding the subject conviction and the Applicant's |
records from the South Carolina Department of Corrections and the guilty plea transcript. |

IL

In his application, the Applicant alleges that he is being held in custody |
unlawfully due for the following reasons:

1. Ineffective assistance of counsel,;

2. Due process and equal protection rights violated,;

3. Plea agreement for the sentence negotiated not kept by the solicitor that made
the deal.

11

In a PCR action, “[t]he burden of proof is on the applicant to prove his allegations

by a preponderance of the evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d
172, 174 (2002) (citing Rule 71.1(e), SCRCP). Where the application alleges ineffective
assistance of counsel as a ground for relief, the Applicant must prove that ‘“counsel’s

conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 |

U.S. 668, 686 (1984); see also Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814
(1985). |

The proper measure of performance is whether the attorney provided
represgntation within the range of competence required in criminal cases. The courts

presume counsel rendered adequate assistance and made all significant decisions in the



&

w3

exercise of reasonable professional judgment. Strickland, 466 U.S. at 690. The

Applicant must overcome this presumption in order to receive relief. Cherry v. State, 300
S.C. 115, 118, 386 S.E.2d 624, 625 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of
ineffective assistance of counsel. First, the Applicant must prove that counsel’s
performance was deficient. Under this prong, the court measures an attorney’s
performance by its *“‘reasonableness under prevailing professional norms.”” 1d. at 117,
386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688). Second, counsel’s deficient
performance must have prejudiced the applicant such that “there is a reasonable

probability that, but for counsel’s unprofessional errors, the result of the proceeding

would have been different.” 1d. at 117-18, 386 S.E.2d at 625 (quoting Strickland, 466 :

U.S. at 689). With respect to guilty plea counsel, the applicant must show there is a

reasonable probability that, but for counsel’s alleged errors, he would not have pled

guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 59 (1985).

A reasonable probability is a probability sufficient to undermine confidence in the

outcome of the trial. Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997).

The Respondent submits the Applicant cannot satisfy either requirement of the

Strickland test. However, the allegation probably raises questions of fact that the record
does not conclusively refute. Accordingly, the Respondent requests an evidentiary
hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 265, 305 S.E.2d

247, 248 (1983).

57
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IV.
Each and every allegation contained within the application not hereinbefore i
expressly admitted, qualified or explained is hereby denied. |
V. | | |

WHEREFORE, having made its Return, the Respondent requests that a hearing

be held.

Respectfully submitted,

HENRY DARGAN MCMASTER
Attorney General

JOHN W. MCINTOSH
Chief Deputy Attorney General |

SALLEY W. ELLIOTT |
Assistant Deputy Attorney General

Office of the Attorney General !
P.O. Box 11549 :
Columbia, SC 29211 |
Telephone: (803) 734-3737 -

a B l
« 5 D -
L+ = b
o % Pt
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HENRY MCMASTER
ATTORNEY GENERAL

July 15, 2009

The Honorable Connie Reel-Shearin
Clerk of Court Florence County

180 N. Irby St., MSC-E, Room Bl1

Florencé; South Carolina 29501

Shaquan Burgess, #314924 v. State of South Carolina

RE: 7
2009-CP-21-444

Dear Ms. Reel-Shearin:
Enclosed please find the original Return of the Respondent, in the above-captioned case, for
ur

filing in your office. Wle are also sending you copies of the following documents. to accompany o

Return:
1) Clerk Records: Florence County .
2) SCDC Records N @ e
3) Guilty Plea Transcript ;Cé &S
s .
Erel I |
; /ejy,/, St
[ o o m
' Sony X
O Yim N
Julie M. Thames @ z 2 O
Assistant Attorney General =~ 77 @
JMT/ikb
Enclosutes
cc:  Shaquan Burgess, #314924

i
9

REMBERT C. DENNIS BUILDING »  PosT OFCE Box 11549« CorumBia, SC29211-1549 » TeiepHonE 803-734-3970 « FacsimiLg 803-253:6283
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State of South Carolina,

STATE OF SOUTH CAROLINA ) :
) IN THE COURT OF COMMON PLEAS
COUNTY OF FLORENCE ) |
) ,
) 2009-CP-21-444 |
) .
Shaquan Burgess, )
) |
Applicant, ) ;
) |
Vs ) AFFIDAVIT OF SERVICE BY MAIL i
)
)
)
)
)

Respondent.
|
1. I am an employee of the Respondent in the above-captioned action. ‘
. l .
2. Regular communication by mail exists throughout the State of South Carolina and that this

is a proper circumstance of service by mail.

‘ - |
3. I have this day served a copy of the Return, Florence County clerk records, SCDC recordls,

and the guilty plea transcript in the above-captioned matter on the follo_yymgpersqp(s) by

depositing same in the United States mail, postage prepaid: 5 g = \
2.2 &
OnE - —
Shaquan Burgess, #314924 '3'0;33 o [
Lee Correctional Institution e, = [M
990 Wisacky Highway Ze - = )
Bishopville, SC 29010 <5 ®
o F w |
|

DATED this 15™ day of July, 2009.

ﬁ/m KQMQ

K. Breedlove, Legal Assistant
Respondent
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STATE OF SOUTH CAROL. - ) IN Thi. COURT OF COMMON PLEAS
COUNTY OF FLORENCE ) 12th JUDICIAL CIRCUIT
Shaguan Burgess, ) CASE NO.: 2009CP2100444
Plaintiff{(s). ) APPOINTMENT OF COUNSEL OR GAL
-Vs- ) (Select one.)
State, ) (] ORDER
Defendant(s). ) [ AMENDED ORDER

TYPE OF CASE/PROCEEDING: (Check one.)
{0 Adoption

] Custody and/or Visitation
[ Other: Post Convict Rel 500 [

X Post-Conviction Relicf (PCR)/habeas case

[ SVP case
[0 Minor Name Change

O Juvenile
() Abuse and Neglect

It appears Shaquan Burgess, who is a litigant in this casc, is cntitled to court-appointed counsel or a \

guardian ad litem.
It further appears that: (Select only one.)

counsel/guardian ad litem is necessary.

counsel or guardian ad litem based on:

receive credit.
Other: .

0O 00 O

counsel/guardian ad litem has not yet been appointed by the court: therefore. an appointment for

counsel or a guardian ad litem was previously appointed by the court but has indicated either a possible
conflict of interest. an ecntitlement to cxemption, or other good causc warranting the appointment of nefw

counsel was previously appointed by the court but has not indicated that the litigant has retained private
counsel and is no longer cntitled to appointed counsel. ‘

ocourt appointed counsel has obtained . Esquire as substitute counsel pursuant to Rule 608(h)(2): provide'd,
however. only the member who originally received the appointment and who sought substitute counsel shall

Therefore, it is ordered that Louis D. Nettles hereby is appointed as (Selecr one.) i

X counsel

[ lead counsel (if capital PCR case)
for the above-named person. Any counsel or GAL previously appointed is/are hereby relieved.

(] guardian ad litem

(1 Uf Death Penalty PCR Case) It is further ordered that , Esquire. is hereby appointed as second counsé!

in this capital PCR case.

IT IS SO ORDERED
September 30, 2009 |
lerk of Coudt |
Plaintiff Attorney: = |
Louis D. Nettles ~T
PO Box 6139 T
Florence, SC 29502 ==
=
Ll -7
Defendant Attomey: A 2.
Julie Martino Thames P g
S.C. Atorney General's Ofc. : '
P.O. Box 11549 ]
Columbia, SC 29211 i
|

NOTICE: SC Supreme Coun Order of September 29, 2006, requires appointed counsel entitled to paviner from the Oftice of Indigent Defense
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OCTOBER 8, 2013

(WHEREAS this matter was scheduled for a post-conviction
relief hearing, the applicant appeared along with his
counsel of record. The hearing began at 1:58 p.m.)

THE CLERK: Stand again, please. I'm sorry, sir. If you
would, raise your right hand as much as you can? Do you
solemnly swear or affirm to tell the truth, the whole truth,
and nothing but the truth, so help you God?

THE APPLICANT/PLAINTIFF: Yes, ma’am.

THE CLERK: You may be seated. Thank you, sir.

THE COURT: All right._ Mr. Thomas? -

MR. THOMAS: May it please the Court. The final case for
this afternoon is Shaguan Burgess versus the State of South
Carolina. It’s Case 2009-CP-21-444. Mr. Burgess was indicted
in April of 2006 for two counts of armed robbery, one count of
possession of a weapon during the commission of a violent
crime. He was also charged with one count -- another count of
armed robbery which was never presented that he waived
presentment on. He was represented on those charges by Mr.
John M. Prosser.

He pled to those on June 13th, 2007. On June 18th, 2007,
the Honorable Thomas A. Russo sentenced Mr. Burgess in his
absence. He was present for -- present for the plea and
absent for the sentencing. On May 28th, 2008, Judge Russo

unsealed those sentences and sentenced Mr. Burgess to 20 years

_4-
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SHAQUAN BURGESS - DIRECT EXAMINATION BY MR. NETTLES

concurrent on all three of the armed robbery charges and the
possession of a weapon was null prossed.

He filed this PCR in March of 2009. He's presed% in
court with his attorney, Mr. Louis Nettles. The State is
ready to proceed.

THE COURT: All right. I'm ready when ybu are.

MR. NETTLES: All right. -Your Honor, some other details
that might be useful. Mr. Burgess was evaluated for
competency to stand trial. That was in April of 2007. The
second charge of armed robbery was I believe May the 22nd,
2007. Mr. Burgess was not present at the time that he was
sentenced by Judge Russo and we want -- so that’s a big part
of what we’'re going tortalk about. So now we're going to talk
to you and we’re going to start with the examination of Mr.
Burgess.

SHAQUAN BURGESS, being first duly
sworn, testifies as follows:

DIRECT EXAMINATION

BY MR. NETTLES:

Q: Mr. Burgess, tell us about your schooling and how you did
in school and why it came to be that you were evaluated for
competency. How did you do -- go ahead. Tell us how you did
in school?

A: I mean I -- it was hard. It was hard for me to

understand. I didn’t read, couldn’t write, couldn’t write

, 5.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67
SHAQUAN BURGESS - DIRECT EXAMINATION BY MR. NETTLES

well., Like it was hard for me to understand it and I was like
easy to lead by the wrong crowd. It was like hard -- hard for
me. I didn’t have no understanding. |
Q: Okay. Now, in April of 2007, you were at that time under
indictment for the first set of armed robberies. Do you
recall that? The one that took place in 20062

A: Yes, sir.

Q: Now, had you been offered a plea in that?

A: Yes, sir.

Q: What was the -- what was the plea in that at that time?
A: I was -—- I plead -- I plead ten years. I would plead ten
years on the Friday and the judge told me -- well, not the
judge, but my lawyer told me to come back that Monday morning
and I came back that Monday morning and answered roll call,
but ---

Q: Let’s stop a minute. While you were -- you had been
offered a plea on the first indictment and you said the offer
would be ten years; is that right?

A: Yes, sir.

Q: All right. Then you were evaluated by the -- evaluated
for competency in April of 2007; right?

A: Yes, sir.

Q: And then in May of 2007, you were arrested for the second
robbery:; right?

A: Yes, sir.
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SHAQUAN BURGESS - DIRECT EXAMINATION BY MR. NETTLES

Q: Okay. Now, you had discussions with Mr. Prosser about
pleading on those two different charges.

A:  Yeah.

Q: Tell me about that?

A: I plead -- I plead on the Friday to ten years. I plead
ten years on Friday. He told me to come back. He told me to
come back that Monday morning.

Q: Now, can you tell me why there was a gap between the time
that you were pled guilty and the time that you were 5éing
sentenced?

A: Yes, sir.

Q: Like why was that? .

A: Because he -- because the difference was -- my lawyer, he
told me that he -- he was going to give me a time to go home
with my family and tell my family I got to do ten years and he
told me to come —- he told me to come back that Monday
morning. So I came back to court that Monday morning and I

answered roll call, but my lawyer, he wasn’'t there so I didn’t

have no kind of understanding of when to come back and -- or
nothing.

Q: All right. Now, you were under the impression that you
were -- that you were going to do ten years for these charges?
A: Yes, sir. Because I couldn’t -- I couldn’t -- I couldn’t
read what I was -- you know, what I was signing.

Q: What did Mr. Prosser tell you about the deal he had

e
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SHAQUAN BURGESS - DIRECT EXAMINATION BY MR. NETTLES

worked out with the Solicitor’s 0Office?
A: That I -- he told me I was going to receive ten years.
Q: Okay. Now, I’'m going to show you the sentences and the

plea agreements. Do you recognize that as being the plea

agreements?

A: No. No, sir.

Q: Why is that?

A: Because it’s 20 -- 20 years.

Q: Can you read those?

A: No, sir.

Q: Is that your signature on them?

A: Yes, sir.

Q: Okay. Now -- and what did Mr. -- what did Mr. Prosser

tell you about what was available to you as far as a plea
agreement?

A: I mean basically, he —-- he basically said -- he basically
sat on his hand and basically didn’t tell me nothing. Only
thing I -- the only thing I know is I was going to receive ten
years. I didn’t know what I was reading. I didn’t have
nobody there to read it to me and break it down.

Q: All right. ©Now, you went to court on June the 13t and
actually pled guilty to these charges; right?

A: Yes, sir.

Q: All right. Now -- and then you were not sentenced that

day. What were you told about returning to court?

-8-
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SHAQUAN BURGESS - DIRECT EXAMINATION BY MR. NETTLES

A: See, they told me to come -- well, my lawyer -- he told

me to come back that Monday morning and answer roll call. So

I came back that Monday morning and answered roll call, but my
lawyer ——- he wasn’t -- he wasn’t there. So I didn’t have no
understanding of to come back or when to come back because he

wasn’t there. If he was there, I think it would have been a

'better chance that I would have -- that the Court would have

ruled and I would have been there if he would have been there

to give me a better understanding.

Q: So that Monday morning you appeared in court?

A: Yes, sir. And answered roll call.

Q: And how long did you stay there?

A: I stayed there like the whole time.

Q: Well, when you say the whole time, there was a sentencing
hearing that afternoon. Were you there for that?

A: No, sir.

1Q: Why not?

A: -Why not? Because I didn’t have an understanding to come
back because my -- because my lawyer wasn’t there. He didn’t
-- he wasn’t there to break it down for me. The only thing I
knew was to come back that Monday morning.

Q: And you did go back that Monday morning?

A:  Yes, sir.

Q: And you later found out that you had been sentenced in

your absence?
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SHAQUAN BURGESS - DIRECT EXAMINATION BY MR. NETTLES

A: Yes, sir.
Q: - And at that point, you learned that you had been

sentenced to two 20-year terms concurrent?

A: Yes, sir. I read 20 years in the envelope.

QO: And -- and you have been incarcerated; right? Ever since
then?

A: Yes, sir.

Q: Okéy.

A: Incarcerated going on six years.

Q: All right. ©Now, did you cooperate with the police on
these criminal matters?

A: Yes, sir. I cooperated. I cooperated with them when
they wanted and I even -- I even helped them. I even helped
them with one of my co-D’s and helped them make -- make him
plead.

Q: All right. And the transcript we’ve got indicates that

your co-defendants received sentences substantially less than

yours?

A: Yes, sir.

Q: What's your understanding of what they were sentenced?
A: One of them -- one of the defendants three years non-

violent and one of them was sentenced to five years, eighty-

five, and I was —— and I was sentenced to 20 years, eighty-
five.
Q: And how old are you now, Mr. Burgess?

-10 -
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SHAQUAN BURGESS - DIRECT EXAMINATION BY MR. NETTLES

A: I'11 be —- I'1l be 25 next week. I'm 24 now.

Q: Okay. And how old were you when this took place in 20072
A: In 2007, I was 18.

Q: Okay. All right. Do you think you might have done

better with your sentence had you been able to speak to the

judge?
A: Yes, sir. I think 10 years was a good —- was a good deal
and I -- and if I was to speak to the judge, I would have went

along.with it.

Q: Okay. And did your'--.and what is -- what is the total
of what your lawyer told you about appearing on that Monday?
A: He didn’'t -- basically, he just -- he just told me to
come back that Monday morning and he said he gave -- he gave
me a weekend to go home to my -- and talk to my family and
come back that Monday morning. That -- that’s the only thing
I knew to come back fhat Monday morning. I never talked to
him after that no more because he wasn’t there. He wasn’t
present. I was present.

Q: And you stayed in court until around lunchtime; is that
right?

A: Yes, sir.

Q: And then where did you go?

A: Where did I go? I went out. I went out with my friends
because I didn’t have no understanding to come back to court.

Q: Now, your stepfather had been with you in court

S11-
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SHAQUAN BURGESS - DIRECT EXAMINATION BY MR. NETTLES

previously?

A: Yes, sir.

Q: All right. Was he there on that Monday?

A: Yes, sir.

Q: How long did he stay?

A: He stayed -- he stayed about like an hour.  He stayed
like about an hour or two.

Q: Then he left and left you there by yourself?

A: Yes, sir.

Q: And did you ever see Mr. Prosser that day or seen him
since?

A: No, sir.

MR. NETTLES: Your Honor, that’s all I have of this
witness.
THE COURT: Mr. Thomas?

CROSS EXAMINATION

BY MR. THOMAS:

Q: Mr. Burgess, how many times did you meet with Mr. Prosser
before your plea?

A: I met -- I met with him like one or two times.

Q: When you met with him, did y’all go over the discovery

that the State provided?

A: Yes, sir.
Q: Did you discuss any possible defenses with him?
A: Yes, sir.

-12 -
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SHAQUAN BURGESS - CROSS EXAMINATION BY MR. THOMAS

Q: What -- he never promised you ten years on the plea; did
he?
A: Yes, sir.

Q: But he didn’t tell you that that’s what the solicitor
agreed to; did he?

A: Yes, sir. He told me that’s what the solicitor had
agreed to.

Q: Do .you remember -- at the hearing where you pled on June
13th, do you remember the judge telling you that you faced
between zero and 20 years on these charges?

A: No, sir.

Q: Do you remember the solicitor going over with you the
facts of each case?

A: No, sir.

Q: When you got to court and you pled, the solicitor stood
up and told the judge the facts they planned to use to convict
you. You don’t remember that?

A: I don't. No, sir. I was listening. I was -- I was
going off what my lawyer was télling me because he was the one
defending me. I was going off what he was telling me.

Q: But you would agree that you told the judge that those

facts were true?

1Az Yeah, because I -- because my lawyer said ten years.
That why —-- that why I plead because I wasn’t pleading if -- I
wasn’t pleading if he wasn’t -- if I didn’t receive ten years.

-13 -
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SHAQUAN BURGESS - CROSS EXAMINATION BY MR. THOMAS

Q: But the judge asked you if you were guilty of armed
robbery and you told him you were?

A: Yes. Yes, sir.

Q: The judge also told you to return on Monday; didn’t he?
A: He told me to return on Monday morning.

Q: And when you got back on Monday and you said that you --
you left at lunchtime?

A: Yes, sir.

Q: Who did you speak to before you left?

A: Nobody.

Q: You didn’t speak to a bailiff?

A: I mean not that I recall. No, sir.

Q: You didn’t ask somebody, hey, where’s the judge? I'm
supposed to be sentenced today?

A: No. No, sir.

Q: You didn’t call your attorney and say, hey, where are you

A: I mean —-—-

Q: --- or anything to that effect?

A: I didn’t have a phone. I didn’t have no phone at the
time to get in touch with him. I left ---

Q: When you left -- I'm sorry. Go ahead.

A: Because -- because I thought he -- he -- he was supposed
to be there because that’s what he told me. He was going to

be there. So I'm thinking -- I'm thinking the lawyer was

14 -
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SHAQUAN BURGESS - CROSS EXAMINATION BY MR. THOMAS

going to be there that morning.

Q: And when you left the courtroom, did you go by his office
to see where he was?

A: No, sir. I didn't. I didn’t. I didn’t have no ride.

Q: But you do remember a year later -- almost a year later
on May 28th when you returned to court to be sentenced? May
28th, 20082 May 29th? I'm sorry.

A: Yes, sir.

Q: And at that time, do you remember the judge asking you if
there’s anything you wanted to tell the Court? Right?

A: I mean yes, sir, but before I went -- before I went in

front of the -- before I went in front of the judge, my lawyer

already told me it ain’t nothing -- I don’t need to'say
anything. It ain’t nothing -- it ain’t nothing to say because
I got a sealed -- T got a sealed sentence and what I say don’t
matter.

Q: But you did get an opportunity to speak to the judge
though; right?

A: Yes, sir, but it -- but I'm going to hold my argument
because he said don’t talk.

Q: Do you remember what the reasons were you gave the judge
for why you didn’t show up on Monday for sentencing?

A: The judge didn’t ask me why I didn’t show up. I just got
read the envelope. I wasn’t there. They charged me in my

absence.

-15 -
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SHAQUAN BURGESS - CROSS EXAMINATION BY MR. THOMAS

MR. THOMAS: Your Honor, can I approach?

THE COURT: Sure.

Q: I’m going to show you the transcript from your plea or
from the -- from the sentencing hearing. This is the May 28th
transcript. May 29th, 2008. 1I’1ll let your lawyer find that
before I show it to you.

MR. THOMAS: I beg the Court’s indulgence for a moment.

THE COURT: Yes.

MR. NETTLES: Okay. I found it.

MR. THOMAS: Okay.

Q: Do you remember being put under oath when you came back
on the 29th of May, 2008, just like you were today sworn in?
A: No, sir. I don’'t rememﬁer.

Q: Would you believe me if I told you you were sworn in that
day as well? 1It’s fine. 1It’s okay. I'm sorry. 1I'm going to
show you your transcript here. This is page 5 starting on
line 7, and this is basically -- I’1ll read it to you and you
can tell me whether you remember saying that.

You said: Sir, my name is Shaquan Burgess. 1'm 19 years
old. 1I've got four kids. It was hard. I had been out.' It’s
been hard out there for me. All true.

And then you said: I can’t do ten, 30, or all of that,
sir. I can’t do ten years. I can’t do ten or 30 years.

And then you go on to say: That’s too much time for me.

Do you remember saying that?

-16-
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SHAQUAN BURGESS - REDIRECT EXAMINATION BY MR. NETTLES

A: Yes, sir.
MR. THOMAS: I think that’s all I have.
THE COURT: All right. Mr. Nettles, anything further?
MR. NETTLES: All right.

REDIRECT EXAMINATION

BY MR. NETTLES:

Q: So, Mr. Burgess; when you got back up to the courthouse
on that Monday morning to be sentenced, how long did you stay
there?

A: I stayed there the whole time uﬁtil we went on break.

Q: Okay. And then what do you recall being -- were you told

Janything about the break?

A: I mean no, sir.
Q: At that time, did they -- and you had been to roll calls
before; right?
A: I had been to roll call.
Q: And after roll call, should they have let you go?
A: Yes, sir.
Q: And on this occasion, the courtroom cleared out and you
left; is that right?
A: Yes,vsir.
MR. NETTLES: All right. That’s all I have.
THE COURT: All right. Anything further?
MR. THOMAS: Nothing further.

THE COURT: All right. If you’ll go ahead and have a

-17 -
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JOHN M. PROSSER, JR. - DIRECT EXAMINATION BY MR. NETTLES

seat next to your lawyer. Do you have any other witnesses,

Mr. Nettles?

MR. NETTLES: Why don’t we just go ahead and call Mr.
Prosser on up here?

THE COURT: Okay.

THE CLERK: Mr. Prosser, if you would, raise your right
hand. Do you solemnly swear or affirm to tell the truth, the
whole truth, and nothing but the truth, so help you God?

THE WITNESS: I do.

THE CLERK: Thank you.

JOHN M. PROSSER, JR., being
first duly sworn, testifies as follows:

DIRECT EXAMINATION

BY MR. NETTLES:
Q: Mr. Prosser, you were appointed counsel for Mr. Burgess

back in 20062

A: I was.

Q: At that time, he was -- had two charges against -- or
basically a charge of two armed robberies and another charge
on a single indictment?

A: Yes. After reviewing some of the documents, I remember

that I was the second lawyer for him.

Q: Okay.
A: There was a first lawyer originally and he was originally
charged I think with two armed robberies and a -- maybe a

-i8-
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JOHN M. PROSSER, JR. - DIRECT EXAMINATION BY MR. NETTLES

possession of a weapon during a violent crime.

Q: Okay.

A: So I came in after the first lawyer.

Q: Okay. And during that period of time, did y’all get an
offer that he could plead to ten years on that original
charge?

A: I don’'t recall an offer, but I do recall that there was
an offer made to the original attorney ---

Q: Okay.

A: --- and that was to ten years. I think they would drop
the possession of a weapon during a violent crime and let him
plead to two armed robberies and ten years copcurrent.

Q: Okay. And I take it you had some concerns about Mr.
Burgess’ ability to enter into a plea?

A Yes, I did.

Q: Tell me what the nature of your concerns were?

A: I remember talking with Mr. Burgess and asking him about
his education and some of his background when we were talking
about his situation and he told me that he didn’t finish
school and that he was in some special classes and certainly I
wanted to make sure he understood what he was doing. He
seemed to be able to communicate with me. I’m no professional
as far as, you know, whether or not somebody has a capacity to
understand, but his -- his educational background certainly

caused me some concern.

-19-
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JOHN M. PROSSER, JR. - DIRECT EXAMINATION BY MR. NETTLES

Q: Okay. So what did you do about that?

A: I don’t remember if it was I who initiated the request
for him to be evaluated or if it was the solicitor through my
urging, but he was eventually evaluated in Columbia.

Q: Okay. And do you recall what that evaluation showed with
regard to Mr. Burgess?

A: I do. They found that he had some mild retardation, as
they call it, which is a diagnosis. I didn’t use the term,
but I think it was a diagnosis. He had some substance abuse
and -- but that he was competent to understand the
proceedings, to understand what right and wrong was,
understand the roles of lawyers and solicitors and juries, and
that’s what I recall from that.

Q: Okay. So they determined that he had mild retardation
and had the ability to discuss the case with you and had
sufficient ability to enter into a guilty plea?

A: Certainly.

Q: A plea. Now, before you -- that report I think came back
in April of 2007. Then before the matter came up in court, he
had been arrested on another charge?

A: Yes, sir. He got another armed robbery.

Q: Okay. And then when you appeared in court in June of
2007, waslthere a deal with both the original charges and the
second charge, the ones from May of 2007? |

A: Yes, sir. I was obviously originally appointed on the

-720 -
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JOHN M. PROSSER, JR. - DIRECT EXAMINATION BY MR. NETTLES

first charges and when the second charges come along, I feel
like it’s_obviously my duty to try to make sure all that is
handled at one sitting. I wouldn’t want him to plead to
anything or handle anything without dealing with all of it if
we can.

Q: Now, at that time, had he been indicted by the grand jury

on the May 2007 charge?

A: I don’t think he had yet been indicted on the new charge
yet.
Q: What did you discuss with him about working out a plea

deal with the second charge and the first charge and what that
would mean as far as the grand jury indictment was concerned?
A: Well, what I recall about Mr. Burgess is that once he got
the new charges, Mr. Jepertinger was not willing to recommend
the minimum ten-year sentence anymore and so he would
certainly make a recommendation that the charges run
concurrent and then we would make our argument based on my
perception of Mr. Burgess and some other mitigating factoré
and certainly try to get the ten-year sentence if we could,
but there was no guarantees. It was discouraging.

Q: QOkay. Why don’t you tell us what the factors wefe that
gave you some hope that you might be able to get a favorable
sentence for Mr. Burgess?

A: I -- when I heard the story and reviewed the facts of the

case and talked with Mr. Burgess and then I saw the new

21 -
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JOHN M. PROSSER, JR. - DIRECT EXAMINATION BY MR. NETTLES

charges, it just seemed clear to me that Mr. Burgess was
probably one of these kind of fellows that was easily led and
that by virtue of that, there was some other people who -- you
know, he was alleged to be the gunman so to speak, the guy
with the gun in the armed robbery, and it just seemed to me
that he was the kind of guy who the other guys would just put
the gun in his hand so that he would be most culpable and he
wouldn’t resist that too much. The second thing was is that
he had actually helped and worked or agreed to work I think
with the solicitor in testifying against the others and I
thought that that -- in my view, that was a reason they had
pled earlier, that his testimony was going to help them.

Q: Okay. And how about the sentences for the other people
participating in these particular crimes?

A: Like —-- like we heard before, I think they got some
lesser —-- lesser-type sentences than ten years actually. I
think it was maybe three and five. I don’t recall.

Q: What -- and what did you tell him about the kind of
sentencing he was facing when he appeared in court I believe
it was the 13th, the original date where he actually pled
guilty to this?

A: This was before he missed roll call? You're talking
about the actual plea?

Q: Yeah. Not the day of sentencing, but the day of the

guilty plea.
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A: I actually recall meeting with Mr. Burgess and Mr.
Burgess was very much afraid. He expressed‘that he was upset.
He didn’t want to go to jail for a long time. He had two
children I believe. One was very young at the time and I
understood that. Obviously, nobody wants to go to jail for a
long time. |

Q: So that’s not a surprise then?

A: Not at all. It’s not a good thing to think about and so
we talked at length about that and what his chances were at
trial. We certainly —-- I gave him every option and then one
of the last things that he wanted after he thought about it
was to try to get a little time to spend with the family and
that’s where this plea condition kind of came about.

Q: Okay. And what -- what did you tell him about the
sentences that were —-- that he was facing?

A: I explained to him that at this point in time that there
was a recommendation, that the recommendation was that the
sentences would run concurrené, that the weapons charge would
actually be dropped as originally offered, but that there was
no minimum sentence that the judge -- other than ten years if
the judge decided to give him that. I explained to him that
the judge could not take the recommendation. It was not a
negotiated plea and that the judge had a right to sentence
him. I'm sure I explained to him that I would express all the

mitigating factors that I thought were important in the case,
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but I have to disagree with his testimony that I told him that
he was going to get ten years.
Q: Now, you -- and you stood by him while he pled guilty on

that Thursday or Friday, whatever it was?

A: Yes, sir.
Q: What did you tell him about returning to court?
A: It was very clear. All the parties had discussed that he

would be back in the morning on that Monday and that we would
consummate the plea at that time. I didn’t -- you know,
before we left the week —-- the prior week, I didn’t get to
express the mitigating factors just due to we were going to do
that on that Monday. I don’t recall -- after hearing him
testify a little while ago, I don’t recall if I was there or
not that morning. Obviously, for some reason we didn’t get to
do it until the afternoon session, but ---

Q: Okay. And in the afternoon when this case was actually
called, was he there?

A: He was not there.

Q: The transcript indicates that he -- that he, in fact, had

appeared that morning though?

A: He had. That was my -- yes, sir, that was my
understanding.

Q: But you did not see him?

A: I had not seen him. I don’t recall seeing him.

Q: And at that point, did you have any way to get a hold of

Y.
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him? : :
A: No way to get a hold of him. I had some numbers for
family members and we did call some family members and

expressed our concerns that he needs to be back and that this

could -- would not help his situation at all if he didn’t show
up.
Q: Did you think he would be disadvantaged in arguing at his

plea if he wasn’t there?

A: Certainly.

Q: And what has been your -- your experience with sentences
when the defendant isn’t there?

A: Usually it’s not a good situation.

Q: It reflects badly on the -- thé defendant?

A: I think so.

Q: All right. Did you attempt to -- to -- to argue his case
for him without him being there?

A: We did. I -- to be honest with you, it’s hard to
remember all these things until you review transcripts, but
after reviewing the transcript, I do remember that I couldn’t
explain his absence. That’s —-- that’s for sure, but I could
argue the mitigating factors that I talked about before and I
did attempt to do that, and then Judge Russo entered his
sealed sentence.

Q: Okéy. But you were aware when you talked to him after

the guilty plea that he was a man of diminished intelligence
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because of his mild mental retardation?

A: I don’'t disagree with that.

Q: Okay. And that he was told to return Monday morning, but
you didn’t see him Monday morning or communicate with him at
all that morning?

A: I didn’t. I did not. I don’t recall seeing him or

talking with him personally I don’t think.

Q: Did you take any other steps to assure that he would be
there and be available when you needed to do the -- the
sentencing?

A: No, sir. He hadn’t ever given me any indication that he

wouldn’t show up.

Q: And this resulted in a sealed sentence and you appeared
before him in 1988 [sic.] when he actually appeared for the
reading of the sentence?

A: I don’t recall about the reading of the sentence. I

didn’t get to review that particular transcript ---

Q: Okay.

A: --—- actually.

Q: And he -- the sentence -- and you’re aware that the
sentence was 20 years on both —-- both charges or both sets of

charges and to run concurrent?

A: Yes.
Q: That is a pretty harsh sentence I think.
A: I wouldn’t like it.

-6 -
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Q: Okay.

MR. NETTLES: That’s all the questions I have for this
witness, Your Honor.

THE COURT: All right. Mr. Thomas?

CROSS EXAMINATION

BY MR. THOMAS:

Q: Good afternoon, Mr. Prosser. How long have you been
practicing law?

A: Eighteen years.

Q: And I'believe you said you were the second appointed
attorney on this case?

A: Yes, sir.

Q: How many times did you get the opportunity to meet with
Mr. Burgess?

A: It’s hard to remember. I can tell you I would tend to
believe it was more than one or two. I mean if I had to tell
you, I couldn’t tell you under oath that I met with him five,
six, seven, eight times. I just know that through the course
of representing people with charges like this, there are more
meetings than one or two in my practice.

Q: When you got the case, did you have a copy of the State’s

discovery response?

A: Yes, sir.
Q: Did you get a chance to go over that with him?
A: I did.

-27-
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Q: When you met with him, did he give you any -- let me back
up. Did you discuss with him the elements of the charges and
what the State’s evidence was against him?

A: Yes, sir.

Q: And just kind of briefly, what was it? Do you recall
what the State’s evidence was?

A: Well, the first charges ~- which again kind of comports a
little bit about why I thought he might have some intellectual
deficiencies. The first armed.robbery involved a situation
where they pretty much disrobed a fellow allegedly and took
his clothes, shoes especially, and that the evidence was that
Mr. Burgess was seen wearing these clothes the next day by
folks in the same vicinity and that he ran once they noticed
him. That was a pretty big piece of evidence on that first
case. The second case I recall was where he was in a back
seat I think of a car allegedly and put a gun to a gentleman’s
neck I think or head and robbed him of certain things, and a
tattoo —-- a specific tattoo was identified in that case which
matched Mr. Burgess.

Q: When you met with him, did he give you any leads to
investigate in terms of these charges?

A: No leads that I can recall and I think a lot of our
conversation if I will recall was that Mr. Burgess -- Mr.
Burgess always had a good nature. I didn’t feel like he was

-- personally just my view, even though he had been charged

-28 -




)

90

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JOHN M. PROSSER, JR. - CROSS EXAMINATION BY MR. THOMAS

with these crimes -- a bad person other than the fact that I
thought he could be led. He was always -—- appeared always
willing to help law enforcement and that’s sort of the
direction that the case seemed to take throughout time.

Q: And was -- his cooperation, was that a factor in getting
the initial offer from the solicitor for ten years?

A: I’m not sure. That original offer I believe was offered
to the first attorney I think and then they changed that.

They may have -- I don’t recall it being a factor, but I'm
sure it was. I mean the charges themselves obviously could --
he could have went to jail for 60 -- 607plus years originally
and so I felt like that was probably a factor.

Q: But you said the solicitor withdrew that offer after he
picked up a third armed robbery charge; is that correct?

A: Right. It was -- the first two were one circumstance or
situation. The third one I guess I loocked as a second, but
yes, sir. After we had been waiting on trial for a little
while, he picked up that second one or third one I guess would
be the way you look at it, and that changed things a little
bit.

Q: And did you have a cﬁance to explain to him at that time
that the ten years was off the table?

A: I did.

Q: As far as the evaluation goes, that report came back that

he was competent to assist and competent to stand trial?

-29-




N

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

91

JOHN M. PROSSER, JR. - CROSS EXAMINATION BY MR. THOMAS

A: Yes, sir.

Q: And you had no reason to doubt the veracity of that
report?

A: No, sir.

Q: Or the accuracy? Did you have any conversations with him

between the day he pled and the day he was supposed to show up
for sentencing?

A: No, sir.

Q: The day of the sentencing, what did you do to try and
find him that afternoon?

A: I remember we called family members at the numbers we
had. He didn’t have a personal number that I remember. And
one of the family members was a -- was his stepfather, and
communication from his stepfather was that he had been -- they
—- he didn’'t -- he didn’t know where he was, but that he
thought that he might be listening to some outside influences.
That was the ---

Q: Was the ---

A: --—- meaning ——-
Q: I'm sorry. Go ahead.
A: That was the meaning that I think he was -- some folks

were kind of swaying him not to come back is what I took it.
He didn’t say that, but ---
Q: But you did present your mitigating evidence that day

without him there?
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A: Yes, sir.

Q:  And just could you go over with us again what that
mitigation evidence was that you presented to the best of your
recollection?

A: Yes. To the best of my recollection, again due to his --
and if I recall right, I think he was reading on about a
fourth grade level or something like that, but he —-- but he
was in some special education classes and I think he might
have made it to the ninth grade, somewhere around there, but I
felt like that the factual circumstances and that educational
background told me that he was an easily-led fellow, that he
wasn’t necessarily a bad guy, that those folks might have been
able to manipulate him, whereas they might -- me and you they
might not be able to talk into doing stuff, and that he had
helped law enforcement willingly from day one is the way I
understood it.

Q: And do you recall if you also told Judge Russo what the
co-defendants got in terms of sentences?

A: I don’t recall if that was discussed or not. Usually,
that is discussed when you have a multi-defendant situation,
but I don’t recall if I brought that up personally.

Q:  Would you believe me if I told you you did point out that
one co-defendant got two years and the other got three or
something along those lines?

A: Yes, sir.
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Q: Throughout this whole process, did he ever indicate to
you that he wanted to go to trial?

A: He didn’t indicate that he wénted to go to trial. He did
-- he did have reserﬁations before we pled about pleading off
and on, and most of that was because he knew he was going to
jail and he didn’t want to leave his family and I understood
that and that option was always open.

Q: But ultimately, whose decision was it to plead guilty?

A: Oh, it was his.

MR. THOMAS: That’s all I have. Thank you.

THE COURT: Okay. Mr. Nettles, anything further?

MR. NETTLES: Your Honor, I would offer the transcripts
into the record if they’re already not part of the record.

THE COURT: I think it is.

MR. THOMAS: You should have -- Your Honor, there seems
to be -— I seem to be the only person that has a copy of the
May 29th, 2008. I would just ask if you could check and make
sure you have a copy of that one.

MR. NETTLES: If you’ll give us an option to submit those
into the record, that would ---

THE COURT: Sure.

MR. THOMAS: It should be in there.

THE LAW CLERK: We got it.

THE COURT: We got it.

MR. NETTLES: All right.
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THE COURT: We got it.

MR. NETTLES: I have nothing further from -- I have
nothing further for Mr. Prosser.

THE COURT: All right. Any other witnesses?

MR. NETTLES: No, Your Honor.

THE COURT:. All right. Any witnesses from the State?

MR. THOMAS: None from the State.

;THE COURT: All right. 1I’11 take the matter under
advisement and let you know soon.

MR. NETTLES: All right. Thank you, Your Honor.

THE COURT: Thank you very much.

(Whereupon, the proceedings end at 2:37 p.m.)

-—— END REQUESTED TRANSCRIPT ---
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)

COUNTY OF FLORENCE FOR THE TWELFTH JUDICIAL CIRCUIT
~
Shaquan Burgess, #314924, ) Case No. 2009-CP-21-444 ~ g T—:; —
) o = A -
Applicant, ) Bom =
) 2gh = e
v. ) ORDER OF DISMISSAL T, = .-
State of South Carolina, ; :' i %a
Respondent. ) |
)

This matter comes before the Court by way of an Application for Post-Conviction Relief |
(PCR) filed March 11, 2009. Respondent made its Return on or about July 15, 2009. The Court ]
convefxéd an evider;tia.ry hearing into the matter on October 8, 2013, in Marion County. I
Applicant was present at the hearing and represented by Louis D. Nettles, Esquire. Joshua L.;
Thomas, Esquire, of the South Carolina Attomey General’s Office, represented Respondent. i

Applicant testified on his own behalf at the PCR hearing. Applicant’s plea counsel, John
M. Prosser, Jr., Esquire, also testified. The Court had before it a copy of the plea and sentencing

transcripts, the records of the Florence County Clerk of Court, Applicant’s records from the '

- South Carolina Department of Corrections, the application, and the return. The Court finds as

follows: !
I. PROCEDURAL HISTORY ‘

Applicant is presently confined in the South Carolina Department of Corrections pursuant 1
to orders of commitment from the Florence County Clerk of Court. In April 2006, the Florence ‘

County Grand Jury indicted Applicant for two counts of armed robbery and one count of
i

possession of a weapon during the commission of a violent crime (2006-GS-21-636). On June ;0\»’ o

::,_\.')V’ [

& )
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13, 2007, Applicant waived presentment of a third indictment for armed robbery (2007-GS-21-
1162). He was represented on all charges by :Iohn M. Prosser, Jr., Esquire (“plea counsel”).
Also on June 13, 2007, Applicant pled guilty to the three counts of armed robbery. The
Honorable Thomas A. Russo accepted Applicant’s plea and deferred sentencing to June 18,
2007. Applicant did not appear at sentencing, and Judge Russo issued a sealed sentence and
issued a bench warrant for Applicant. Applicant was apprehended brought before Judge Russo

on May 28, 2008, where Judge Russo pronounced Applicant’s sentenced of incarceration for a |

|

period of twenty (20) years. Applicant did not appeal his plea or sentence.

II. ALLEGATIONS

In his application, Applicant alleges he is being held in custody unlawfully for the |

following reasons:

1. “Ineffective assistance of counsel”
2. “Due process and equal protection rights violated” |
3. “Plea agreement for the sentence negotiated not kept by the solicitor that made

the deal”
I

Included with his application was a four (4) page attachment outlining Applicant’s grounds for

PCR. Among these various claims, Applicant proceeded at the PCR hearing on only the

allegations plea counsel was ineffective for failing to investigate his mental competency and the |

State breached its plea agreement. |

II1. SUMMARY OF TESTIMONY

Applicant testified he had difficulties in school growing up. He admitted he was out on -

, I

bond on a set of armed robbery charges when he was arrested again for armed robbery. He '
recalled meeting with plea counsel and discussing the State's discovery and any possible |

defenses he may have. Applicant alleged the State made an offer to plea to the charges in |
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exchange for a recommendation of ten (10) years. He further testified plea counsel advised him
the State agreed to a ten (10) year sentence, and he would not have pled if he had known he
would get twenty (20) years. However, Applicant admitted he signed the sentencing sheets

reflecting a sentencing range of ten (10) to thirty (30) years.

|
|
Applicant testified plea counsel arranged for him to plead to both sets of charges on a’

Friday and return on Monday for sentencing. Applicant testified he returned to court on Monday'
after pleading, but plea counsel was not there. He testihed he was in court the whole moming{
with his stepfather, but no one approached him about his case. On cross-examination,.Applicantg

admitted he did not attempt to speak with anyone the moming of his sentencing, he did not

attempt to call plea counsel, and he did not go by plea counsel’s office. I
Plea counsel testified the State made a ten (10) year offer to Applicant’s prior appointed |

counsel. He recalled meeting with Applicant more than twice and discussing discovery, thei

i
elements of the crimes, and any possible defenses. Plea counsel also recalled discussing

Applicant’s education and background. Plea counsel testified Applicant was good natured,}
communicative, and cooperative. However, plea counsel had Applicant evaluated because he |

had some concems about his mental functioning. The evaluation came back 'showing Applicant |
|

had some mild mental retardation and substance abuse, but was otherwise competent to assist in |
his defense and capable of conforming his conduct to the requirements of the law. Plea counsel |

testified he had no reason to doubt the findings of the evaluation.

Plea counsel further testified Applicant was arrested for a third armed robbery while out i

: |
on bond and awaiting the results of the evaluation. In light of this arrest, the State withdrew the

offer for a recommendation of ten (10) years. Plea counsel testified he communicated to ||
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Applicant that the recommendation was off the table. He also testified he communicated to
Applicant the State’s new offer to recommend concurrent time and drop the weapons charge;
Plea counsel recal}ed telling Applicant he would argue to the plea judge for the minimum!
sentence. Plea counsel téstiﬁed Applicant was hesitant to go to jail, but never indicated he
wanted to go to trial. He also testified Applicant made the ultimate decision to plead guilty. .

Plea counsel also testified he did not speak to Applicant between the day he pled aﬁd the!
day his sentence was unsealed. He testified it was clear to all parties Ap,plicant. was to return to
court that Monday to be sentenced. Plea counsel did not recall if he was in court that Monday!
moming. However, he did testify Applicant never called or reached out to him that day. Pleal
counsel did attempt to locate Applicant before sentencing by contacting his family, but‘!
Applicant’s stepfather did not know Applicant’s whereabouts. Plea counsel testified he argued|

for mitigation as best he could in light of Applicant’s absence.

IV. FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court has reviewed the record in its entirety and has heard the testimony and;

arguments presented at the PCR hearing. The Court has further had the opportunity to observe?
each witness who testified at the hearing, and to closely pass upon their credibility. The CourtliI
has weighed the testimony accordingly. Set forth below are the relevant findings of fact andi
conclusions of law as.required by S.C. Code Ann. § 17-27-80 (2003). |
A. Ineffective Assistance of Plea Counsel . |

In a post-conviction relief action, the applicant bears the burden of proving the.

allegations in his application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985)°

(citing Griffin v. Martin, 278 S.C. 620, 300 S.E.2d 482 (1983)). Where the application allegesl
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ineffective assistance of counsel as a ground for relief, the applicant must prove that "counsel's
conduct so undermined the proper functioning of the adversarial process that the trial cannot be
relied upon as having produced a just result." Id. at 442, 334 S.E.2d at 814 (citing Strickland v.
Washington, 466 U.S. 668 (1984)). |

The proper measure of performance is whether the attomey provided representation|
within the range of competence required in criminal cases. Id. (citing Strickland, 466 U.S. at.
.687; Tumer v. Bass, 753 F.2d 342 (4th Cir. 1985); Marzullo v. Maryland, 561 F.2d 540 (4th Cir.

1977)). Courts presume counsel rendered adequate assistance and made all significant decisions |
|

in the exercise of reasonable professional judgment. Id. (citing Strickland, 466 U.S. at 690). The
|

applicant must overcome this presumption in order to receive relief. Cherry v. State, 300 S.C.'

115, 118, 386 S.E.2d 624, 625 (1989). | 1

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove that counsel's‘i
performancle was deficient. 1(1 Under this prong, courts measure an attorney’s performance by [
its "reasonableness under prevailing professional norms." [d. (citing Stﬁcfdand, 466 U.S. at l
688). Second, any deficient performance must have prejudic'ed the applicant such that "there is a |
reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding 1

would have been different." Id. at 117-18, 386 S.E.2d at 625. With respect to guilty plea

|

counsel, the Applicant must show that there is a reasonable probability that, but for counsel's -

alleged errors, he would not have pled guilty and would have insisted on going to trial. Hill v. |

Lockhart, 474 U.S. 52, 59 (1985). Ny

1
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The Court finds Applicant failed to meet his burden of proving plea counsel ineffective.
The Court finds trial counsel adequately conferred with Applicant, conducted a proper
investigation, and was thoroughly competent in his representation. Regarding the claim counsel

failed to investigate Applicant’s mental condition, the Court finds this allegation is not supported:

|
by the record. Failure to conduct an independent investigation is not per se ineffective assistance

of counsel, especially where an investigation would not have uncovered any helpful information.

See Moorehead v. State, 329 S.C. 329, 334, 496 S.E.2d 415, 417 (1998). The record reﬂects!

plea counsel had Applicant evaluated for his capacity to conform hi$ conduct to the requirementsi
of the law and for his capacity to assist with his defense. The Court finds plea counsel’s]
testimony he had no reason to doubt the findings of the evaluators be very credible. Plea counseliI

also discussed the results of the valuation with Applicant. (Plea Tr. 3:24-25 June 13, 2007).i

Both evaluations were presented to Judge Russo and made part of the record. (Plea Tr. 4:4-15).
|

Accordingly, Judge Russo found Applicant was competent at the time of the robberies and at the
|

|

time of the plea. Applicant presented no evidence at the PCR hearing to refute these findings.
Therefore, he has not shown how any further investigation into his mental condition would havel
|

changed the outcome of his case. |

B. Plea Agreement ' 1

The Court also finds Applicant’s allegations regarding the plea agreement to be without ;
merit. The State may withdraw a plea offer at any time prior to the court accepting the=
defendant’s plea. Reed v. Becka, 333 S.C. 676, 688, 511 S.E.2d 396, 402 (Ct. App. 1999) (“A'

|

plea agreement is only an ‘offer’ until the defendant enters a court-approved guilty plea. A:

defendant accepts the ‘offer’ by pleading guilty. Thus, until formal acceptance of the plea by the ;
|
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court has occurred, the plea binds no one, not the defendant, the State, or the court.” (citing
Harden v. State, 453 So.2d 550 (Fla. Dist. Ct. App. 1984))). The only exception to this rule is
when the defendant detrimentally relies on the plea offer. Id. The Court finds very credible plea
counsel’s testimony the State withdrew the ten (10) year offer wheri Applicant was subsequently

Y .

arrested for a third armed robbery. The Court finds not credible Applicant’s testimon’y heé

thought he would. still receive ten (10) years when he pled. Furthermore, Applicant presented no l{ _

~ evidence he relied on the State’s offer to his detriment. Accordingly, the Court finds plea‘

counsel was not ineffective in advising Applicant of his potential sentence and the State has not
|

breached any plea agreement.

The record also reflects Applicant entered his plea freely, knowingly, and voluntarily.

Simpson_v. State, 317 S.C. 506, 508, 455 S.E.2d 175, 176 (1995) (“To knowingly and

voluntarily enter a plea of guilty, all that is required is that a defendant have a full understanding I[
of the consequences of his plea and of the charges against him.” (citing Dover v. State, 304 S.C. |
433, 405 S.E.2d 391 (1991))). Judge Russo clearly advised Applicant of the potential sentence
he was facing. (Plea Tr. 5:5-23). Judge Russo also discussed with Applicant the State’s “

recommendation was merely for concurrent sentences. (Plea Tr. 12:5-23). Thus, the record

shows Applicant was not under the impression he was guaranteed a ten (10) year sentence. .

|
Wolfe v. State, 326 S.C. 158, 164, 485 S.E.2d 367, 370 (1997) (any possible errors by counsel l\

regarding sentencing advice cured by plea colloquy). Therefore, Applicant has not met his |
burden of proof to show he was entitled to a ten (10) year sentence. Dalton v. State, 376 S.C.
130, 137-38, 654 S.E.2d 870, 874 (Ct. App. 2007) (“[S]tatements made during a guilty plea |

should be considered conclusive unless a criminal inmate presents valid reasons why he should
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be allowed to depart from the truth of his statements.” (citing Crawford v. United States, 519
F.2d 347 (4th Cir.1975); Edmonds v. Lewis, 546 F.2d 566 (4th Cir.1976))).
C. All Other Allegations
As to any and éll allegations raised in the application or at the hearing in this matter and
not specifically addressed in this order, the Court finds Applicant failed to present sufficient|
evidence regarding such allegations. Accordingly, the Court finds Applicant has abandoned any

suchallegations.

V. CONCLUSION

|
Based on the foregoing, the Court finds and concludes that Applicant has not established

|

any constitutional violations or deprivations that would require this Court to grant his/

application. Therefore, this application for post-conviction relief must be denied and dismissed]
with prejudice. |

The Court notes that Applicant must file and serve a notice of appeal within thirty (30).!
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate |
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an.
applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post- |
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate |
review, post-conviction relief counsel must serve and file a notice of appeal on the applicant’s :

l
behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate

procedures for appeal.
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104.

IT IS THEREFORE ORDERED THAT:

1. The Application for Post-Conviction Relief is denied and dismissed
with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this __ /2 2 day of oot , 2013,

THE HONORABLE WILLIAM H. SEALS, JR.

Presiding Judge
v
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INDICTMENT FOR

STATE OF SOUTH CAROLINA ) . ARMED ROBBERY
)
COUNTY OF FLORENCE ) |

At a Court of General Sessions, convened on JUNE 11. 2007, the Grand Jurors of FLORENCE®

County present upon their oath:

COUNT ONE - ARMED ROBBERY

That SHAQUAN BURGESS did in FLORENCE County on or about May 23. 2007. violate Sections
16-11-0330(A) and 16-01-0060 of the Code of Laws of South Carolina (1976), as amended, in that w!..i¢
armed with a deadly weapon, or while alleging, either by action or words, that he was armed while using a
representation of a deadly weapon or any object which a person present during the commission of the
robbery reasonably believed to be a deadly weapon, to wit: a pistol, did feloniously rob Anthony Johnson
by means of force or intimidation, goods or monies of the said Anthony Johnson, to-wit: radio, nng]s

wallet, hat and other sundry items. |

Against the peace and dignity of the State, and contrary to the statute in such case made and proYided.
1 |

0 SOLICITOR
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

COUNTYOF [FLOZEAX E INDICTMENT/CASES:

)
)
S ; {2 -GS
STATE Vv - 2
8"“\&\&\ \JM ) J3%6 ,
AKA: ) Date of Offense: o i
Race: : ) S.C.Codes: IL-tL330(a)
DOB: )  CORCode #: o | 1 _3 ;2
Address: ) [ CASE RESTORED -
City, State, Zip ) SENTENCE
DL# SID# ) mLEA O TRIAL
ln dls ositign of the sa ctment,co no e efendant who was (] CONVICTED OF or [{PLEAD l
S T Ay e 5,
in vnolation of §l¢-1330 g ;‘ of the S.C. Code of Laws, bearing CDR Co 5
(] NON-VIOLENT VIOLENT [J SERIOUS MOST ssmous 017 25-45
The charge is: [JAs Indicted, [J Lesser Included Offense, l!ﬂ)efendam Waives Presgsitment to Grand Jury. i e
v

The plea is: [] Without Negotiations or Recommendation, [] Negotiated Sentence, Recommy‘by the State.

A”F‘?;t»s -l SHACUAR FXTLES ¢ L—27

Defendant Attorney for Défendant
WHEREFORE, the Defendant is commmed to the [MState Department of Corrections, [_JCounty DetentioryCepter,
for a determinate term of sf(eagsior [] under the Youthful Offender Act not to exceed
and/or to pay a fine of § ; provided that upon the service of ____ days/manths/years and/or payment
of § : plus costs and assessments as applicable*®; the balance is suspended with probation for
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions ot probatioi

which are incorporated by reference. !
CONCURRENT or [] CONSECUTIVE tosentenceon:__ty [ 67 -G5-21 - £ 36 !
The Defendant is to be given credit for time served pursuant to S.C. Code §24-13-40 to be calculated and appﬁed by the State

Department of Corrections.
(O The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25- 135

L4

SPECIAL CONDITIONS:
J RESTITUTION: [] Heard, [J Waived, (] Ordered PTUP _
Total: _$ plus 20% fee: _$ days/hours Public Service Employment
Payment Terms: Obtain GED {
[ set by SCOPPPS Attend Voc. Rehab. or Job Corp. ':
May serve W/E beginning i
Jecipient: Substance Abuse Counseling ;
Fine: $ Random Drug/Alcchol Testing P
114-1-206 (Assessments 107.5%) $ Eiremridy be pd. in 1 equaj, consecutive weekly/raﬁmhly
114-1-211(A)(1) (Conv. Surcharge) $100 c ! pmts. of $ i___ beginning ~—
14-1-211(A)(2) (DU! Surcharge) $100 ¢ 3 paid to Public Defender Fund
56-5-2995 (DUI Assessment) $12 3§ Other: i
35.13 (Public Def/Prob) $500 |
73.3, 1B TP (Law Enforce. Funding) $25 § N i
33.7, 1B TP (Drug Court Surcharge) $100 _§ '
50-21-114(BUI Breath Test Fee) $50 ¢ —
16-5-2942(J) (Vehicle Assessment) $40/ea _ ed PD or appointed other g35.13 7P
g 1!1% County (if paid in instaliments) _S fres. $500 be paid to Clerk duri jon.
L b . =~
— !

! .' ' !. }

Clerk of Court/ Deputy Clerk Qgi\“ & Cogdy S Y / [
urt Reporter: c v Mﬁem@@é ! ~ IB=07 1 ~
CA/217 (2/2006) White - Clerk Green — Cndé’@% Canary - Probation Pink - [befendant

'\



—vvvaud-L2]-UU0JS0

o are

TR AN W VAN § oA ) —.I1U
- ik The State of South Carolina,
OQQ’.mn- no-—-—q O—. mu—xO—ﬂmznm
_ L I (s} SRS ———
COURT OF GENERAL SESSIONS

PROS: Jcl APRIL TERM 2006
D/O: 01-30-2006

THE STATE
- . VS,
° ARREST WARRANT NO.

SHAQUAN BURGESS

1304480 (1). 1304514 (1-2); 1304480 (2-3).

RONDELL J. MOORE

:::Q:_m_: for

ACTION OF GRAND JURY .
.—.WCN BiLL | ARMED ROBBERY (TWO COUNTS) AND
R POSSESSION OF WEAPON DURING THE
- COMMISSION OF VIOLENT CRIME

DAY, é\?cn Q\

¥ e!:::f of O\n:k.\hl. e

VERDICT

3
Y

o .
- .
Foreman of Petit Jurv Date:

"

ALY
1134

ENUN)

RIS

90:11Y 3 taY 9

J1id

-y
.



) € ’ -© 109

>
INDICTMENT FOR " 4

STATE OF SOUTH CAROLINA ) ARMED ROBBERY (TWO COUNTS) AND POSSESSION
) OF WEAPON DURING THE COMMISSION OF VIOLENT
COUNTY OF FLORENCE ) CRIME

At a Court of General Sessions, convened on APRIL 6, 2006, the Grand Jurors of FLORENCE
County present upon their oath: :

COUNT ONE - ARMED ROBBERY

That SHAQUAN BURGESS AND RONDELL J. MOORE and another co-defendant did in ;
FLORENCE County on or about January 30, 2006, violate Sections 16-11-0330(A) and 16-01-0060 of the
Code of Laws of South Carolina (1976), as amended, in that while armed with a deadly weapon, or while
alleging, either by action or words, that they were armed while using a representation of a deadly v«}eapon
or any object which a person present during the commission of the robbery reasonably believed to be a
deadly weapon, to wit: a handgun did feloniously rob James Bacote by means of force or ummxdanon,
goods or monies of the said James Bacote to-wit: shoes, clothing and one hundred forty- five dollars
($145.00) cash. l

i
COUNT TWO - ARMED ROBBERY

That SHAQUAN BURGESS AND RONDELL J. MOORE and another co-defendant did in |
FLORENCE County on or about January 30, 2006, violate Sections 16-11-0330(A) and 16-01-0060 of the
Code of Laws of South Carolina (1976), as amended, in that while armed with a deadly weapon, or while
alleging, either by action or words, that they were armed while using a representation of a deadly ’weapon
or any object which'a person present during the commission of the robbery reasonably believed to be a
deadly weapon, to wit: a handgun did feloniously rob Robert Heathman by means of force or umrmdanon,
goods or monies of the said Robert Heathman to-wit: clothing, a wallet and its contents, shoes, and a

prepaid cell phone. ;

COUNT THREE - POSSESSION OF WEAPON DURING THE COMMISSION OF VIOLENT CRIME

That SHAQUAN BURGESS did in FLORENCE County on or about January 30, 2006, wolat,e Section
16-23-0490 of the Code of Laws of South Carolina (1976), as amended, in that he was in possession of and
did visibly display a weapon, to wit: a handgun during the commission of a violent crime, to wit Armed

Robbery. !
1
!

Against the peace and dignity of the State, and contrary to the statute in such case made and }provided.

SOLICITOR
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IN THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA ;
COUNTYOF °limmrte ) . INDICTMENT/CASE#: |
STATE VS. ) ) 0 Gs- 4! - 45
£, b T a2, ) TAWE: | 2ol ST -
AKA: ) Dateof Offense: 1. "~ ,_~.'L.
Race: S.C.Code §: 'L - Ti0.°7 7 ! .
CDR Code #: ) ! /{0 I
& - [J CASE RESTORED
City, State, Zi ) SENTENCE -. \
oL P ) fpiea OTRAL | - f;
\)= C 4
NV

In disposition of the said indictment comes now the{Defer;dant who was (J CONVICTED OF or Ef PLEADS

TO .)"' 4-!( ("‘-’J Q L?"\)r -' , '—cﬂ ,LJ' -1(\/ .., / "y |
inviolation of §_ - .- ~*5___ of the S.C. Code of Laws, bearing COR Code # __.___[ ! |/ J L]
NON-VIOLENT (J VIOLENT 0 serious (O MOST SERIOUS O 17-25-45

'

The charge is: [JAs Indicted, lZ{Lesser Included Oftense, (] Defendant Waives Preseéptment to Grand Jury. |

The plea is: (] thou( Negotlatuons or Recommendatign, [.] Negotiated Sentence, ] Recommendation by the ate
AT Lol T/2%

(,,"‘ L(‘ ( ..I'h/-—/
;//_ Solicitdr * Defendant = Attorney for Defendant

WHEREFORE, the Defendant is committed to the [State Department of Corrections, [(JCounty Detentlon Center
for a determinate term of days/months/gearg or (J under the Youthful Offender Act not to exceed | years
and/or to pay a fine of $ ; provided that upon the service of days/manths/years and/or payment

of $ : plus costs and assessments as applicable*; the balance is suspended with probation for
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of probati

which are incorporated by reference.
[T CONCURRENT or | ] CONSECUTIVE to sentence on: Qg% (5,200 -

The Defendant is to be given credit for time served pursuant to S:C. Cede §24-13-40 to be calculated and applled by the Statt
Department of Corrections.

2
['_'_] The Defendant is to be placed on the gentral Registry of Child Abuse and Neglect pursuant to S.C. Code §17- 25 135.
|, .

'SPECIAL CONDITIONS:
(0 RESTITUTION: [J Heard, (] Waived, [] Ordered PTUP l
Total: _$ plus 20% fee: $ days/hours Public Service Employment
Payment Terms: Obtain GED
[ setby SCOPPPS  _ Attend Voc. Rehab. or Job Corp.

May serve W/E beginning

Hecipient: Substance Abuse Counseling |
;f:ine: 206 (A 107.5%) _$ ?:r;gom Drug/Alcohol Testing '

4-1- ssessments 5% _S 4 may be pd. in equal, consecutive weekly/monthi
§14-1-211(A)(1) (Conv. Surcharge) $100 ¢ I:i'n; { "“ pmts. of $ pd Sl b beginning Iy| X y‘ ;i.‘
§14-1-211{A)(2) (DUI Surcharge) $100 _§ $ ) paid to Public Défender Fund
§56-5-2995 (DUI Assessment) $12 ¢ Other: |
§ 35.13 (P_l’{blic Det/EPr;Jb) . $500 $ ;

§73.3, 1B TP (Law-Enforce. Funding) $25 § /S
§33.7. 18 TP (Drug Court Surcharge) $100 § |
§50-21-114(BUI Breath Test Fee) $50 3 |
§56-5-2942(J) (Vehicle Assessment) $40/ea _$ J Appointed PD or appointed other counsel, §35.13 TP
gg 1{2 LCounty (if paid in instaliments) _:» . \:... 1 Requires $500 be paid to Clerk during probation.
DAY - |
L, . ‘ :

N WAL PRESIDING JUDGE

Clerk of Coun/ Deputy Clerk Judge Code: vl £y /
Court Reporter: A RTOR Sentence Date: Lot (o -

SCCA/217 (2/2006) White ~ Clerk Green - Corrections . Canary - Probation Plink - Defendunt
|
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