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STATEMENT OF ISSUES ON APPEAL 

1 DID THE TRIAL COURT ERR IN GRANTING SUMMARY JUDGMENT 

2 DID THE TRIAL COURT ERR IN DENYING APPELLANT'S MOTION FOR 
A CONTINUANCE 

STATEMENT OF THE CASE 

Harbourslde Commumty Bank, as servlcmg agent for The Savannah Bank, 

N A (herem after "Harbourslde" or "Respondent") commenced thIS case on August 24, 

2009 seekmg to foreclose on a mortgage secured by real property tItled m the name of 

the Appellant, Alphonse Stalhard, and seekmg a defiCiency Judgment agamst Stalhard on 

ItS promissory note The case was bifurcated by Consent Order entered May 14, 2010 

wherem the parties agreed that the mortgage foreclosure would be tned first and any 

Issues relatmg to the defiCiency Judgment and related claims or defenses would be tned 

separately (R pp 108-110) The mortgage foreclosure resulted m an Order of Judgment 

and Foreclosure m favor of the Plamtlff/Respondent m amount of $1,834,50448 

Thereafter, on August 2, 2010 the subject property was sold at foreclosure sale, and the 

Respondent was the high bidder at $ 650,000 

The parties entered mto a Consent Order Schedulmg Order dated November 10, 

2010 and the case proceeded With additIOnal discovery (R pp 21-23) Respondent filed 

a motIOn for summary Judgment which was argued on May 16, 2011 (R pp 25-32) 

Pnor to the heanng, Appellant filed a MotIon to Enlarge seekmg time for additIOnal 

discovery and requestmg a contmuance of the hearmg based on newly obtamed eVidence 

and baSIS for conductmg additIonal discovery as a result thereof (R pp 105-107) 

SpecIfically, Counsel for the appellant had located and talked to a matenal Witness, who 
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was then a cnmmal defendant m a pendmg case before the Umted States Dlstnct Court 

(R pp 105-106) As a result of the mformatIOn obtamed from the witness, counsel 

sought to conduct additional discovery of witnesses and mformatIOn which had not been 

noticed by counsel before the discovery cut off (R pp 106-107) The tnal court demed 

the MotIOn to Enlarge and for a contmuance and the heanng proceeded 

After the heanng, the tnal court granted summary Judgment m favor of the 

Respondent bank (R pp 3-20) The Appellant herem on appeal contends that summary 

Judgment was not proper because deposItIOn testimony solIcited m the easel together with 

documents produced by the Respondent reflected that Respondent may not have taken 

proper of sufficient steps to venfy the mcome demonstrated by Appellant's loan 

applIcatIOn, or to otherwise conduct full due dilIgence for the loan Appellant argues 

there eXist matenal Issues of fact which If proven at tnal would support a defense of 

contnbutory neglIgence, or common law neglIgence, to the enforce abilIty of the note and 

loan Thus, Appellant argues that summary Judgment was premature, and that the tnal 

court should have permitted additional discovery on those facts and defenses 

STATEMENT OF THE FACTS 

Alphonse StallIard was a 26 year old resident of New Jersey m 2007 when hIS 

name, social security number, and credit profile were used by third parties to secure a 

loan to purchase a lot at 10 Indigo PlantatIOn Dnve m Oldfield PlantatIOn, Beaufort 

I The deposItion of Susan KeIffer was taken by consent Just two bus mess days prIor to the 

summary Judgment hearIng and the transcrIpt was not yet aVaIlable at the tIme of hearIng but the trIal 

court permItted Appellant to proffer the relevant portIons of Ms KeIffer s testimony 
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County for $ 215,000 wIth a constructIOn loan feature whIch resulted m a total loan of $ 

1,600,000 At least one of those thIrd partIes, B W, has plead gUIlty to federal loan fraud 

charges m South Carolma relatmg to charges for usmg "straw men" borrowers to obtam 

purchase money and constructIOn loans A second person whom Mr StallIard IdentIfied 

m hIS deposItIOn as S C IS belIeved to be the addItIOnal defendant named m a recent 

mdIctment filed m New Jersey (R p 49) 

At the tIme of the loan was made m 2007, Mr StallIard had worked m the Umted 

States m New York CIty for two years and accordmg to hIS testImony, had never earned 

m excess of $ 100,000 m one year (R p 50) Further, untIl hIS deposItIon m thIS case m 

February, 2011, Mr StallIard had never been to Beaufort County, South CarolIna The 

subject loan was a "straw man" loan SImIlar to loans the medIa and federal mdIctments 

have descrIbed m SImIlar Beaufort County transactIOns mvolvmg the same person(s) 

mvolved m StallIard's loan To WIt, accordmg to hIS deposItIon testImony and affidaVIt, 

Mr StallIard's loan applIcatIOn was submItted by mdIVIduals named S C , a reSIdent of 

New Jersey, and B W , a reSIdent of South Carolma (R p 50, pp 129-135) 2 Further, the 

loan applIcatIOn was managed by S C and Stalhard testIfied that B W made all payments 

due under the loan, dIrectly to HarboursIde, WIth funds that were not attrIbutable to Mr 

Stalhard 

The loan Itself was closed WIth a power of attorney granted to a HIlton Head 

2 Due to the fact that S C and B Ware known to be the subject of ongoIng federal crImInal cases 

and InvestIgatIOns theIr fuJI names are not used here and counsel wIll not use theIr fuJI names pendIng 

further InstructlOn from thIS Court 

5 



Island attorney, Ms Sally Gardocki (R pp 53-54) Mr Stalhard dId not allege or testify 

that Ms Gardocki breached any duty of care or was Involved In any way WIth the 

wrongdoIng by S C or B W Mr Stalhard dId not deny that he was aware that S C and 

B W were securIng a loan to purchase property In hIS name and construct a resIdence, 

and he dId not deny that he executed a power of attorney gIVIng hIS settlement agent the 

authonty to close the transactIOn (R p 90) Mr Stalhard demed that he had any 

knowledge that the loan applIcatIOn prepared by Harbourside that S C allegedly executed 

for Mr Stalhard stated a monthly Income of $ 35,000 per month, and Mr Stalhard 

further demed that he was aware that false tax returns, shoWIng 2005 and 2006 gross 

Income In excess of $ 350,000 per year, were submItted on hIS behalf (R pp 49-50) 

UltImately constructIOn was completed on the home USIng HarboursIde's funds In 

the form of loan draws made dIrectly to the bUllder(s), and the home was lIsted for sale 

Mr StallIard defaulted on the Note, and the loan came due before the property could be 

sold 

Mr Stalhard's asserted as a defense to the defiCIency Judgment In excess of one 

mIllIon two hundred thousand ($ 1,200,000) dollars that Harbourside Itself was 

neglIgent In makIng the loan to hIm because the bank faIled to venfy the InfOrmatIOn 

stated on the false loan applIcatIOn submItted to It by thud party(s) and further faIled to 

venfy the data stated on the false tax returns submItted In support of that apphcatIOn (R 

pp 91-92) Mr StallIard also asserted at the summary Judgment heanng that Harbourside 

should be barred from obtaInIng a Judgment agaInst hIm because ItS actIOns were 

unconscIOnable He was not qualIfied for a $ 1 6 milhon loan and the loan should not 
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have been made based on the commUnICatIOns between the bank and thIrd partIes Mr 

Stalhard testIfied that he gave S C a power of attorney, but a copy of that document IS 

not m the bank file or closmg file, and It IS beheved the power of attorney was for another 

property m New Jersey 3 

ARGUMENT 

I STANDARD OF REVIEW FOR SUMMARY JUDGMENT 

When revIewmg a grant of summary Judgment, the Court of Appeals apphes the 

same standard that governs the Court of Common Pleas, namely, that summary Judgment 

IS proper as a matter of law only when there IS no genume Issue as to any matenal fact 

Flemmg v Rose, 350 S C 488, 493, 567 S E 2d 857, 860 (2002), see also Rule 56 ( c ) 

S C R C P On reVIew, the appellant court wIll reVIew "all ambIgUItIes, conclusIOns, and 

mferences ansmg m and from the eVIdence m a hght most favorable to the appellant " 

WIlhs V Wu, 362 S C 146, 151,607 S E 2d 63, 65 (2004) Thus, summary Judgment IS 

only appropnate when "plam, palpable, and mdisputable facts eXIst on whIch reasonable 

mmds cannot dIffer" Byer V Connor, 307 S C 441, 445 415 S E 2d 796, 799 (1992) 

Conversely, summary Judgment IS not appropnate where further mqUIry mto the facts of 

the case IS deSIrable to clarIfy the apphcatIOn of the law, and summary Judgment should 

not be granted even where there IS no dIspute as to eVIdentIary facts If there IS 

dIsagreement as to the conclusIOn to be draw from those facts Mulhenn-Howell V 

3 
Stalhard dId not produce the Power of Attorney dUrIng dIscovery but rather testIfied that he had 

gIven a power of attorney and thus the trIal record does not reflect that It actually eXIsts or for what purpose 

It was gIven 
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Cobb, 362 S C 588,608 S E 2d 587 (Ct App 2004), Cltzng, MedIcal Umversity of South 

Carolma v Arnaud, 360 S C 615,602 S E 2d 747 (2004) 

As set forth below, Appellant beheves that based on the fact record before the 

tnal court, tner of fact could determme that Respondent fatled to exerCIse due dIhgence 

when underwntmg and makmg the subject loan, and acted unconscIOnably Thus, 

Appellant requests thIS court set aSIde the Order of Summary Judgment herem, and 

remand the case for further proceedmgs 

II THE TRIAL COURT IMPROPERLY GRANTED SUMMARY JUDGMENT 
BECAUSE A TRIER OF FACT COULD DETERMINE THAT THE FACT THAT THE 
LOAN WAS APPLIED FOR BY THIRD PARTIES, TOGETHER WITH SUSAN 
KEIFFER'S TESTIMONY AND THE UNDERWRITING 
DOCUMENTS PRODUCED BY THE BANK ALL REFLECT THAT THE BANK DID 
NOT CONDUCT REASONABLE DUE DILIGENCE AND DID NOT VERIFY 
APPELLANT'S INCOME OR ABILITY TO PAY WHEN MAKING THE SUBJECT 
LOAN 

The Dodd-Frank Wall Street Reform and Consumer ProtectIOn Act SIgned mto 

law on July 21, 2010 (the "Dodd Frank Act") codIfied what has long been the common 

law duty of lenders to venfy the mcome data and supportmg documents gIven to them m 

connectIOn WIth a federally msured loan SImIlarly, the Federal Reserve Board's RevIsed 

RegulatIOn Z, 2008, Imposes a firm duty on lenders to venfy data m FHA loans The 

subject loan gIven to Stalhard was, by the bank's documentatIOn, a "conventIOnal loan" 

(R P 45) Thus common law underwntmg dutIes and mdustry standards of care apply to 

thIS loan 

In fact, the record at the tIme of the summary Judgment hearmg reflected that no 

meanmgful venficatIOn of the data prOVIded by S C and B W to Harbourside took place 

Susan KeIffer, the former Harbourside loan processor responSIble for the Stalhard file 
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testified at deposItion that she dId not have strong recollectIOn of the detail of what she or 

her supenors dId to venfy the InfOrmatIOn on Stalhard's loan apphcatIOn (R pp 179-

180) Further, It was noted on the UnderwntIng Approval Sheet checklIst for the loan that 

where verbal venficatIOn of Income ("VOE") was Instructed, someone at the bank wrote 

In "stated Income" In ItS place (R pp 215-216) 

Further, where the checkhst deSIgnated that the processor functIOn was 

"Comphance to be revIewed and confirm accurate", Ms KeIffer could not explaIn why 

thIS one Item on the page dId not bear her ImtIals, as dId all of the other functIOns 

deSIgnated to the processor (R p 206) A tner of fact could reasonably conclude, for the 

purpose of a summary Judgment motion, that the lender complIance and underwrItIng 

was not revIewed and confirmed as accurate In thIS case and that no Income or data were 

venfied ThIS faIlure would be and IS lender neglIgence, WhICh Stalhard argues should 

have defeated summary Judgment In the tnal court 

Harbourside argued at heanng that Independent of whether It had any duty to 

venfy the Income and loan applIcatIOn data, Stalhard expressly ratified the loan by 

executIng a loan modIficatIOn agreement tendered to hIm In 2008 towards the end of the 

constructIOn In fact, StallIard testified that the loan modIficatIOn document was tendered 

to hIm not by the bank, but through B W , WIth whom the bank was correspondIng, and 

that he was led by B W to beheve he had to SIgn the modIficatIOn document to ensure 

that the constructIOn would be fimshed 

The South CarolIna Court of Appeals has found that where a lender has engaged 

In conduct WIth unclean hands, that conduct can sustaIn a cause of actIOn for lender 
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habIhty even where the subsequent acts of the borrower are wrongful or neghgent 

WachovIa Bank v Coffey, 389 S C 68, 698 S E 2d 244 (S C App 2010) Stalhard 

argued that Harbourside acted wIth unclean hands-to WIt, the loan to Stalhard was 

neghgently underwrItten because Harbourside dId not commUnIcate dIrectly wIth hIm at 

any pomt pnor to the loan, because Harbourside dId not venfy hIS mcome or tax return 

date, and gIVen that he had no abIhty to repay the loan, the loan was unconscIOnable 

There IS recent precedent, albeIt under New York State Law, that a lender makmg a loan 

to a borrower who cannot support the loan wIth hIS mcome can be found to be engagmg 

m unconscIOnable conduct EmIgrant Mortgage Company v Fitzpatnck, (OpmIOn No 

09-10577, Supreme Court of New York, August 11, 2010) In the subject case, the loan 

underwrItmg documents m the lender's file reflected that the loan gIven to Stalhard 

reqUired a monthly borrower contnbutIOn, descnbed as a "negative cash flow" of 

$10,241 63 (R P 45) The reqUirement to fund an outflow of $10,241 63 reqUired far 

more mcome than Stalhard had ever made 

In sum, Respondent argues that Harbourside owed hIm a duty of care to properly 

underwrIte hIS loan, venfy the mfonnatIOn on hIS loan apphcatIOn mcludmg hIS mcome, 

and to make the loan accordmg to the conventIOnal loan underwrItmg gUIdelmes m force 

at the tIme ThIS duty IS partICularly relevant and Important m thIS case, where the person 

submIttmg the loan apphcatIOn was not the actual borrower, a fact unknown to the 

borrower and probably unknown to the bank 4 

4 
The loan ongmator who worked the bank Judd Tracy testified that he had never met Stalhard, but that 

he believed he or hIS supenor had talked WIth Staillard However Stalhard testIfied that had no verbal or 
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III THE MOTION TO ENLARGE AND REQUEST FOR CONTINUANCE 
SHOULD HA VE BEEN GRANTED BECAUSE IT WOULD HA VE ENABLED FULL 
AND COMPLETE DISCOVERY TRIGGERED BY NEWLY OBTAINED FACTS, 
AND WITHOUT UNNECESSARY PREJUDICE TO THE RESPONDENT BANK 

In or about late Apnl, 2011, the undersIgned counsel [for Appellant In the tnal 

proceedIngs] read a local newspaper artIcle whIch descnbed the ongOIng federal cnmInal 

case agaInst B W and noted that B W had been IntervIewed Counsel had prevIously 

belIeved that B W was Incarcerated and unable to meanmgfully testIfy due to the 

pendmg cnmmal matters Counsel contacted B W 's defense counsel, whom gave hIm 

permIssIOn to contact B W dIrectly, WhICh counsel dId by telephone Based on the 

telephomc mtervIew, counsel learned of addItIonal mformatIOn and potentIal WItnesses 

whIch mIght be useful to Appellant's defense As the agreed upon and court ordered 

dIscovery deadlme had passed, and Respondent's MotIon for Summary Judgment had 

already been filed, Appellant moved for an Order enlargmg the tIme for dIscovery (R 

pp 105-107) Counsel dId not request to depose B W , but rather addItIonal WItnesses 

whom had been employed by the Respondent who could better explam what Respondent 

had done to venfy the loan and who Respondent had mteracted WIth Counsel also 

wanted to tIme to reVIew the retentIOn of an expert WItness (R pp 105-107) 

The tnal court demed the MotIon Although Appellant asserts that the record 

herem demonstrates suffiCIent matenal facts In dIspute such that summary Judgment IS 

premature, Appellant further argues that further dIscovery to clanfy the facts m advance 

dIrect contact WIth the bank whIle the loan was underwrItten and that the emaIl address attrIbuted to 

Stalhard, bemg "thefiat@yahoo com was not Stalhard s emaIl address but was probably created and used 

byB W or S C 
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of a summary Judgment motIOn was appropnate In thIS case Appellant was unduly 

prejUdICed by the demal of the MotIOn to Enlarge because dIscovery of the addItIOnal 

wItnesses, and potentIally the retentIOn of an expert wItness, could have bolstered 

Appellant's defense, WIthout unnecessary prejUdICe or harm to the Respondent, who had 

already foreclosed upon and sold the subject property 

CONCLUSION 

For the reasons stated, thIS Court should reverse the Judgment of the cIrcmt court 

Dated December 5, 2011 
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