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STATEMENT OF ISSUES ON APPEAL 

1 When the Appellant's "Statement of Issues Presented" falls to mclude any 

complete or specIfic aSSIgnments of error, should the Court of Appeals dIsmIss the 

appeal pursuant to Rule 208(b)(1)(B), SCACR? 

2 Where the Appellant has faIled to appeal from separate rulmgs of fact and law 

of the Tnal Judge that support the Judgment, must the Court of Appeals affirm the 

Tnal Judge's Order? 

3 Where the Appellant faIled to offer eVIdence that supports each of the 

elements of hIS claIm or defense, was summary Judgment properly granted by the 

Tnal Court under RULE 56, SCRCP? 

4 When the Appellant faIled to comply WIth the reqUIrements of Rule 56(f), 

SCRCP, by falhng to submIt affidaVIts explammg why dIscovery was not completed 

WIthm the tIme hmlts of the Scheduhng Order, why the MotIOn for Contmuance was 

not tImely served, or what relevant eVIdence the Appellant beheved the delays would 

enable hIm to uncover, dId the Tnal Judge properly deny the Appellant's MotIon for 

Contmuance? 
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STATEMENT OF THE CASE 

ThIS actIOn was commenced by Harbourside Commumty Bank, as servIcmg 

agent for the Savannah Bank, N A (heremafter, the "Savannah Bank "), seekmg to 

enforce a note and foreclose a mortgage gIVen by Alphonse Stalhard (heremafter, 

"Stalhard"), on August 24,2009 Stalhard filed hIS answer on or about January 5, 

2010, m whIch he demed the materIal allegatIOns of the Savannah Bank's Complamt, 

and alleged certam affirmatIve defenses On May 14, 2010, a Consent Order for 

BIfurcatIOn was entered that bIfurcated the trIal of the mortgage foreclosure actIOn 

from the trIal related to the Savannah Bank's claim for a defiCIency Judgment and 

Stalhard's defenses to It 1 The Savannah Bank filed Its Amended Complamt on May 

18,2010 2 The trIal of the foreclosure case was held on June 25,2010, and resulted 

m an Order of Judgment and Foreclosure, m the amount of One Mllhon EIght 

Hundred ThIrty Four Thousand FIve Hundred Four and 41/100 ($1,834,50441) 

Dollars The subject property was thereafter sold on August 2, 2010, to the 

Savannah Bank, and the bId at the foreclosure sale was SIX Hundred FIfty Thousand 

and nO/100 ($650,000 00) Dollars 

On November 10, 2010, a Consent Schedulmg Order was entered m the case 

that set the followmg deadlmes 

1 Stalhard was reqUIred to file an answer to the Amended 
Complamt of the Savannah Bank on or before November 15, 
2010 

2 Stalhard was reqUIred to IdentIfy hIS experts by December 1, 

See May 14, 2011, Consent Order of BIfurcatIOn (R Pages A-108 to A-110 ) 

2 See May 18, 2010, Amended Complamt (R Pages A-79 to A-87) 
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2010 

3 The Savannah Bank, was reqUIred to IdentIfy Its experts by 
January 1, 2011 

4 Stalhard and the Savannah Bank were reqUIred to complete 
dIscovery by February 15, 2011, and the tIme to respond to 
dIscovery IS twenty (20) days upon penalty of sanctIOns m the 
amount of FIVe Hundred and nO/100 ($50000) Dollars per 
day for every day thIS Court adjudged the dIscovery to be late 

5 Stalhard and the Savannah Bank were reqUIred to file all 
pretnal motIOns by March 15,2011 3 

Stalhard filed hIS Answer to the Amended Complamt on November 15, 2010 

The Savannah Bank filed ItS Reply and Restatement of AffirmatIve ClaIm on 

November 17, 2010 and on March 15, 2011, the Savannah Bank flIed ItS NotIce of 

MotIOn and MotIOn for Summary Judgment, supported by AffidaVIt of Sally A 

GardockI, Esq , the AffidaVIt of DIane Sala, and the AffidaVIt of Attorneys Fees of the 

Savannah Bank's counsel 4 On Apnl8, 2011, a hearmg was notIced on the Savannah 

Bank's NotIce of MotIOn and MotIon for Summary Judgment 5 

On May 2, 2011, Stalhard filed hIS MotIon to Enlarge TIme for DIscovery and 

to Contmue Hearmg on plamtIffs MotIon for Summary Judgment 6 On May 11, 

2011, the Savannah Bank filed ItS Return to MotIOn to Enlarge TIme for DIscovery 

3 See November 10, 2010, Consent Schedulmg Order (R Pages A-21 to A-23) 

4 See March 15, 2010 Notlce of MotIOn and MotIOn for Summary Judgment, AffidaVlt 
of Sally A Gardocki Esq , and, AffidaVlt of DIane Sala (R Pages A-25 to A-32, A-53 to A-58, A-59 to 
A-78) 

5 

PageA-222) 
See Apn18, 2011 NotIce of Heanng on Plamtlffs Summary Judgment Motlon (R 

6 See May 2, 2011, MotIOn to Enlarge TIme for DIscovery and to Contmue Heanng on 
the Savannah Bank s Motlon for Summary Judgment (R Pages A-lOS to A-107) 
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and to Contmue Hearmg on the Savannah Bank's MotIOn for Summary Judgment 7 

The Savannah Bank's Mobon for Summary Judgment was heard on May 16, 2011, 

and on June 2, 2011, the Hon Marvm H Dukes, III, entered hIS Order grantmg the 

Savannah Bank's motIon 8 

Stalhard tImely served hIS NotIce of Appeal on July 5, 2011 9 

7 See May 11, 2011, Return to MotIon to Enlarge TIme for DIscovery and to Contmue 
Hearmg on the Savannah Bank s MotIon for Summary Judgment (R Pages A-99 to A-I04) 

8 See June 2, 2011, Order Grantmg Summary Judgment (R Pages A-3 to A-23) 

9 In hIS Statement of the Case ,Stalhard makes statements that are not supported by 
the record for thIS case SpeCIfically on pages 3 and 4 of the Bnef of the Appellant, Stalhard alleges 
that hIS attorney spoke to a matenal Witness" who was then a cnmmal defendant m a pendmg case 
before the Umted States DIstnct Court' There IS nothmg m the record that supports the statement 
concermng any cnmmal prosecutIon of an alleged Witness 
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STATEMENT OF FACTS 

Insofar as IS necessary for a resolutIOn of thIS appeal, the Savannah Bank has 

set forth the facts It beheves to be relevant In the arguments that appear below 10 

10 In hIS Statement of the Facts, Stalhard makes statements that are unsupported by 
the Record In the last paragraph on page 4 of the Bnef of the Appellant, Stalhard mcludes text 
related to cnmmal proceedmgs agamst an mdIVIdual The record does not contam eVIdence m 
support of thIS statement In addItIOn, on page 5, Stalhard alleges that the loan that he obtamed from 
the Savannah Bank was a strawman loan sImIlar to loans the medIa and Federal mdIctments 
have descnbed m sImIlar Beaufort County transactIOns mvolVIng the same person(s) mvolved m 
Stalhard s loan There IS nothmg m the record to support the statement Fmally, on page 7 of the 
Bnef of the Appellant, the followmg statement appears 'Mr Stalhard testIfied that he gave S C a 
power of attorney, but a copy of that document IS not m the bank file or closmg file, and It IS beheved 
the power of attorney was for another property m New Jersey ThIS statement IS supported only by 
text m an affidaVIt submItted by Stalhard at the hearmg on the MotIon for Summary Judgment (See 
May 13, 2011, Stalhard AffidaVIt, R Pages A-49 to A-52) The Tnal Judge specIfically stated that he 
was not acceptmg thIS partIcular statement, and Stalhard has not appealed from that rulmg (See 
June 2, 2011, Order Grantmg Summary Judgment, pp 5-6, Note 10, R Pages A-7 to A-8) 
Accordmgly, there IS nothmg m the record to support thIS statement m the' Statement of Facts' 
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ARGUMENT NUMBER 1 

STALLIARD'S STATEMENT OF ISSUES ON APPEAL DOES NOT SPECIFY THE 
ERROR OF LAW OR FACT THAT STALLIARD APPEALS FROM THE 
STATEMENT OF ISSUES ON APPEAL VIOLATES RULE 208(b)(1)(B), SCACR, 
AND THE APPEAL SHOULD BE DISMISSED 

In hIS Bnef, Stalhard states the followmg as the "Issues on Appeal" 

1 DID THE TRIAL COURT ERR IN GRANTING SUMMARY JUDGMENT 

2 DID THE TRIAL COURT ERR IN DENYING APPELLANT'S MOTION FOR 
A CONTINUANCE11 

Rule 208(B)(1)(B), SCACR, reads as follows 

(B) Statement of Issues on Appeal A statement of each of the 
Issues presented for reVIew The statement shall be conCIse and dIrect 
as to each Issue, and may be stated In questIOn form Broad general 
statements may be dIsregarded by the appellate court Ordmanly, no 
POInt WIll be consIdered whIch IS not set forth In the statement of the 
Issues on appeal 

Rule 208(B)(1)(B), SCACR, reqmres an appellant to state In conCIse terms the 

precIse Issue that the appellant WIshes for the appellate court to reVIew The 

appellate court WIll not consIder any POInt not set forth m the Statement of Issues 

on Appeal 12 

Rule 208(b )(1)(B), SCACR, has been Interpreted to reqmre that each ground 

be " so dIstInctly stated that the reVIeWIng court may at once see the POInt at 

whICh It IS called on to deCIde WIthout haVIng to "grope In the dark" to ascertaIn the 

11 See Bnef of Appellant, p 3 

12 Rule208(b)(1)(B),SCACR,Beanv CarolmaCent RmlroadCompany,Inc ,392S C 
532, 709 S E 2d 99 (SCApp 2011), Normandy Corp v South Carolma Department of 
Transportatlon, 386 S C 393,688 S E 2d 136 (SCApp 2009) 
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preCIse pomt at Issue" 13 

Stalhard has faIled to state any legal or factual pomt m the "Statement of 

Issues on Appeal" Under the express language of Rule 208(B)(1)(B), SCACR, 

"OrdmarIly, no pomt WIll be consIdered whIch IS not set forth m the statement of the 

Issues on appeal " 

Because Stalhard has faIled to state any legal or factual Issue WIth any degree 

of partIcularIty, hIS appeal should be dIsmIssed under the authorIty of Rule 

208(b)(1)(B), SCACR 

13 Jones v Lott, 387 S C 339,692 S E 2d 900 (S C 2010) 
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ARGUMENT NUMBER 2 

BECAUSE STALLIARD FAILED TO APPEAL FROM FINDINGS IN THE TRIAL 
JUDGE'S ORDER THAT INDEPENDENTLY SUPPORT THE JUDGMENT, THE 
OTHER FINDINGS ARE NOW THE LAW OF THE CASE, AND STALLIARD'S 
APPEAL SHOULD BE DISMISSED UNDER THE "TWO ISSUE RULE" 

In hIS June 2,2011, Order, the TrIal Judge found that Stalhard's loan WIth the 

Savannah Bank, and the constructIOn of the house that was accomphshed WIth the 

proceeds from the loan, were handled on Stalhard's behalf by mdIVIduals Stalhard 

authOrIzed to act on hIS behalf 14 The TrIal Judge found, based on Stalhard's own 

testImony, that mdIVIduals named Steve Corba and BlaIr WItkowskI were actmgWIth 

hIS authOrIZatIOn and on hIS behalf m theIr dealmgs WIth the Savannah Bank m 

connectIOn WIth thIS loan The essence of Stalhard's argument IS that the Savannah 

Bank rehed on bad mformatIOn when It made the loan to Stalhard That IS of no 

avaIl to Stalhard, though, because the only eVIdence m the record IS that the 

mformatIOn, bad or not, was supphed by those Stalhard put m pOSItIon to proVIde 

the mformatIOn, and who were actmg on Stalhard's behalf 15 The TrIal Judge so 

found and Stalhard has not appealed from thIS findmg Further, there IS no eVIdence 

14 See June 2, 2011, Order of Hon MarvIn H Dukes, III, Paragraphs 3, 5, 18, 19, 21, 
22, 23, 24 and 25 (R Pages A-9, A-lO, A-14, A-IS, A-13, A-14, A-IS, A-16, A-17) 

15 Indeed, Stalhard admIts as much In hIS Statement of Facts In the Bnef of the 
Appellant, the follOWIng statement appears 

Mr Stalhard dId not deny that he was aware that S C And B W were secunng a loan 
to purchase property In hIS name and construct a reSIdence, and he dId not deny that 
he executed a power of attorney gIVIng hIS settlement agent the authonty to close the 
transactIOn 

Under Rule 208(b)(1)(C), SCRCP, the follOWIng appears 

any matters stated or alleged In appellant s statement shall be bIndIng on 
appellant 
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m the record to contradIct the TrIal Judge's findmg 16 

The TrIal Judge also credIted the testlmony of Sally A GardockI, who closed 

the loan for Stalhard under the authorIty of a Power of Attorney gIVen by Stalhard 

Ms GardockI testIfied that Stalhard was made aware of the form and content of the 

closmg documents, and that he approved the same Ms GardockI's testImony was 

Mr Stalhard was made aware of the form and content of the closmg 
documents, mcludmg but not hmIted to the Note, Mortgage and HUD-
1 Closmg Statement, and Alphonse Stalhard approved the same and 
authorIzed the closmg 17 

Stalhard dId not raIse any Issue related to thIS findmg m hIs" Statement of Issues on 

Appeal", and dId not appeal thIS findmg 

The TrIal Judge found that Stalhard SIgned a loan modIficatIOn document 

eIght (8) months after the closmg of the loan m whIch he expressly affirmed the 

vahdIty of the loan made to hIm by the Savannah Bank 18 Among other thmgs, the 

TrIal Judge based hIS findmg that Stalhard's defenses faIled based on the findmg 

16 Stalhard went so far as to testIfy that Steve Corba was actIng pursuant to a power of 
attorney gIven to hIm by Stalhard In connectIOn WIth thIS matter (See DepOSItIOn of Alphonse 
Stalhard, p 29, I 24 to P 30, I 25, R PagesA-139 to A-140) In an AffidaVItthat was not served untIl 
the day of the Summary Judgment heanng, Stalhard attempted to repudIate hIS own testImony on 
thIS POInt WhIle the Tnal Judge accepted the late-filed affidaVIt, he dId so statIng that the proffered 
testImony relatIng to Mr Corba and the power of attorney would not be accepted or conSIdered by 
hIm Stalhard has not appealed from that ruhng of the Tnal Judge See June 2, 2011, Order of Hon 
MarVIn H Dukes, III, pp 5-6, Note 10, Paragraph 3 (R Pages A-7 to A-8), DepOSItIon of Alphonse 
Stalhard, p 30, I 21-25 R Page A-14°) 

17 AffidaVIt of Sally A GardockI, Paragraph 5 (R A-54) Stalhard admIts that he SIgned 
the Power of Attorney, and that he knew Ms GardockI would use It to close the loan See DepOSItIOn 
of Alphonse Stalhard, p 11, I 24,toP 12,125,P 17,1 17toP 18,114(R PagesA-121toA-122,Pages 
A-127 to A-128), AffidaVIt of Sally A GardockI, Paragraphs 4 and 5 (R Pages A-53 to A-54) Stalhard 
dId not dIspute Ms GardockI s affidaVIt testImony quoted above He testIfied that he dId not recall 
See May 13, 2011, AffidaVIt of Alphonse Stalhard, paragraph 4 (R Page A-50) 

18 See AffidaVIt of DIane Sala, Paragraphs 3, 5 and ExhIbIt B (R Pages A-6o, Pages 
A-71 to A-72) 
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related to the loan modIficatIOn 19 Although Stalhard mentIOns thIS findmg m hIS 

BrIef, he raIsed no Issue concernmg It m hIS "Statement of Issues on Appeal" 

Further, he does not challenge the findmg, and does not challenge the findmg that 

he executed the Loan ModIficatIOn so that he could contmue to receIve the benefits 

of the loan 20 Indeed, m Stalhard's own argument, he asserts that he sIgned the Loan 

ModIficatIOn to ensure that the constructIOn of the house would be completed 21 

Stalhard dId not appeal from thIS findmg of the TrIal Judge 22 The only 

mentIOn that Stalhard makes of thIS findmg IS as follows 

HarboursIde argued at hearmg that mdependent of whether It had any 
duty to verIfy the mcome and loan apphcatIOn data, Stalhard expressly 
ratIfied the loan by executmg a loan modIficatIOn tendered to hIm m 
2008 toward the end of the constructIOn In fact, Stalhard testIfied 
that the loan modIficatIOn document was tendered to hIm not by the 
bank, but through B W , WIth whom the bank was correspondmg, and 
that he was led by B W to beheve that he had to SIgn the modIficatIOn 
document to ensure that the constructIOn would be fimshed 23 

Each of these unchallenged findmgs forms a separate and mdependent baSIS 

19 See June 2, 2011, Order of Hon MarvIn H Dukes, III, Para 6, 7, 26 and 27 (R 
Pages A-10, A-11, A-17) 

20 See June 2,2011, Order ofHon MarvIn H Dukes, III, paragraphs 6, 7 and Note 18 
(R Pages A-10, A-11) 

21 See Bnef of Appellant, p 9 ThIS IS conSIstent With Stalhard S testimony m hIS 
affidaVIt, as follows 

I executed a loan modIfICatIOn documented m thIS matter m May, 2008 because I 
was mformed bye-mail from Blair WItkowskI that Harbourside s personnel had 
contacted hIm and that the executIOn of the document was necessary to ensure 
fundmg and completIOn of the constructIOn of the home on the property 

See May 13, 2011, AffidaVIt of Alphonse Stalhard, paragraph 10 (R Page A-51) 

22 No Issue related thIS findmg of the Trial Judge IS raIsed by Stalhard m hIS Statement 
of Issues on Appeal See Argument Number 1 above 

23 See Bnef of Appellant, p 9 
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for the grantmg of the MotIon for Summary Judgment filed by the Savannah Bank 

Stalhard dId not file an appeal from these findmgs, and these findmgs are now the 

law of the case 

Under the two Issue rule, where a decIsIOn IS based on more than one ground, 

the appellate court WIll affirm unless the appellant appeals all grounds because the 

unappealed ground WIll become the law of the case 24 Further, when plam, palpable, 

and mdIsputable facts eXIst on whIch reasonable mmds cannot dIffer, summary 

Judgment should be granted 25 

24 Graves v Horry-Georgetown Techmcal College, 391 SCI, 704 S E 2d350 (SCApp 
2010) 

25 Rule 56, SCRCP, EllIS v DavIdson, 358 S C 509,518,595 S E 2d 817,822 (SCApp 
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ARGUMENT NUMBER 3 

THERE IS NO EVIDENCE IN THE RECORD TO SUPPORT STALLIARD'S 
ARGUMENT THAT ANY ACT OF THE SAVANNAH BANK CONSTITUTED 
LENDER NEGLIGENCE, OR THAT SUCH IS RECOGNIZED AS A DEFENSE TO A 
SUIT TO ENFORCE A NOTE AND MORTGAGE 

Under Rule 56, SCRCP, Summary Judgment IS approprIate when there IS no 

genume Issue of materIal fact and the movmg party IS entitled to Judgment as a 

matter of law 26 In determmmg whether any matenal Issues of fact eXIst, the 

eVIdence and all mferences that can be drawn from the eVIdence must be VIewed m 

the hght most favorable to the party resIstmg the motIOn 27 The purpose of 

Summary Judgment IS to expedIte the dISposItion of cases that do not reqUIre the 

serVIces of a fact finder 28 Summary Judgment IS appropnate III those cases m whIch 

plam, palpable and undIsputable facts eXIst on whIch reasonable mmds cannot 

dIffer It IS not sufficIent that one create an mference that IS not reasonable, or an 

Issue of fact that IS not genume 29 For purposes of summary Judgment, an Issue IS 

'materIal' If the facts alleged are such as to constitute a legal defense or are of such 

a nature as to affect the result of the actIOn 30 

In hIS second argument, Stalhard argues that there IS eVIdence m the record 

of "lender neghgence", "unconscIonable conduct", and "unclean hands" on the part 

Cafe Assoczates LImIted v Gengross, 305 S C 6, 406 S E 2d 162 (1991) 

27 Redwend LImIted PartnershIp v Edwards, 354 S C 58, 581 S E 2d 496 (SCApp 

28 Dawkms v FIelds, 354 S C 58, 580 S E 2d 433 (2003) 

29 PrIest v Brown, 302 S C 405,396 S E 2d 638 (SCApp 1990) 

30 P P G IndustrIes, Inc v Orangeburg Pamt & Decoratzng Center, Inc, 297 S C 176, 
375 S E 2d 331 (SCApp 1988) 
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of the Savannah Bank suffiCIent to defeat the MotIOn for Summary Judgment 31 

Stalhard's argument falls for the followmg reasons 

1 Parts of Stalhard's argument are based on materIal that IS not m the Record 

for thIS case The entIre first paragraph appearmg under Stalhard's "Argument II" 

conSIsts of matters that were not argued to the TrIal Judge, and whIch do not appear 

m the record for thIS case The Court of Appeals should dIsregard thIS text, under 

the authOrIty of Rule 210(h), SCACR, whIch reads 

Except as proVIded by Rule 212 and Rule 208 (B)(1)(C) and (2), the 
appellate court wIll not consIder any fact whIch does not appear m the 
record on appeal 

Also, an Issue cannot be raIsed for the first tIme on appeal, but must have 

been raIsed to and ruled upon by the trIal Judge to be preserved for appellate 

reVIew 3
2 

2 Stalhard's argument that an Issue of fact eXIsts IS based on the deposItIon 

testImony of Susan KIeffer, a former employee of the Savannah Bank Ms KeIffer's 

testImony does not reveal any eVIdence to support Stalhard's claIms WIth respect 

to Ms KeIffer's testImony, Stalhard raIses 3 pomts, as follows 

(a) Stalhard's first pomt IS that Ms KIeffer dId not have a strong recollectIOn of 

3
1 The Savannah Bank responds to StallIard s second argument reservIng Its nghts 

under the arguments presented under Argument Number 1 above The Savannah Bank reIterates 
that StallIard raIsed no Issue concermng lender neglIgence , unconscIOnable conduct ,and unclean 
hands m hIS Statement of Issues on Appeal , and these arguments should be dIsregarded by thIS 
Court Rule 208(b)(1)(B), SCACR, Bean v Carolzna Cent Razlroad Company, Inc, supra, 
Normandy Corp v South Carolzna Department oj Transportatzon, supra, Jones v Lott, supra 

3
2 Wzlder Corp v Wzlke, 330 S C 71,497 S E 2d 731 (S C 1998) We pomt out agam 

that no Issue concernmg thIS text was raIsed m Stalhard s Statement of Issues on Appeal 
Ordmanly, no pomt Wlll be conSIdered whIch IS not set forth m the statement of the Issues on appeal 
Rule 208(b)(1)(B), SCACR 
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the detaIl of what she or her superIors dId to verIfy the mformatIOn contamed on 

Stalhard's loan apphcatIOn 33 Stalhard does not pomt to any authorIty for the 

propOSItIOn that the mere fact that a partIcular WItness may not have a strong 

recollectIOn on a gIVen POInt IS suffiCIent to create a genume Issue of materIal fact 

That IS espeCIally so m thIS case, smce Stalhard has faIled to pomt to any authorIty 

for the propOSItIon that the matters and thmgs testIfied to by Ms KIeffer are 

eVIdence of the eXIstence of any of the elements of the defenses asserted by 

Stalhard 34 

(b) Stalhard's second pomt relates to a notatIOn on an "UnderwrItmg Approval 

Sheet" that was made by a person other than Ms KIeffer 35 Ms KeIffer's testImony 

was 

Q Okay On number 8 there's somethmg on the next page It says 
handwrItten stated mcome next to the typewrItten verbal VOE, 
whIch I assume IS verIficatIOn of mcome, WIthm 14 days of 
closmg Who would have wrItten stated mcome? 

A I'm not sure on that one 
Q And what does stated mcome mean m your bankmg parlance? 
A Stated Income, he stated hIS Income 
Q What does that mean? Why would somebody wrIte that next 

to verbal verIficatIOn of mcome WIthm 14 days? 
Mr Coltrane object to the form of the questIOn You're askmg the 
WItness to speculate about somethmg somebody else dId You can 
answer It If you can 

33 See BrIef of Appellant, p 8 

34 Stalhard offered no expert testImony, by way of affidaVIt or otherwIse, that any act 
of the Savannah Bank was eVIdence of any mIsfeasance or malfeasance on the part of the Savannah 
Bank, and offered no testImony from any Witness that any of the thmgs testIfied to by Ms KeIffer are 
eVIdence of any mIsfeasance or malfeasance on the part of the Savannah Bank As was stated above, 
an Issue IS 'materIal only If the facts alleged are such as to constItute a legal defense or are of such 
a nature as to affect the result of the actIOn P P G Industrzes, Inc v Orangeburg Pamt & 
Decoratzng Center, Inc, supra 

35 See BrIef of Appellant, p 9 
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ByMr MOgIl 
Q And I'll restate It to say It says on here stated mcome Do you 

know why It says stated mcome next to verbal VOE? 
A No 36 

In the absence of some eVIdence as to who made the notatIOn that Ms KIeffer 

was questIOned about, for what reason the notatIOn was made, and some testImony 

that the mdIcatIOn of "stated mcome" on the "UnderwrItmg Approval Sheet" IS 

eVIdence of "lender neglIgence", "unconscIOnable conduct", or "unclean hands" on 

the part of the Savannah Bank, Ms KeIffer's testImony IS msufficlent to create any 

genume Issue of materIal fact 37 

( c) StallIard's thIrd pomt also relates to the "U nderwrItmg Approval Sheet" that 

IS ExhIbIt 1 to Susan KeIffer's depOSItIOn 38 StallIard argues that Ms KeIffer's 

mabIlIty to explam why one Item was not InItIaled by Ms KeIffer creates an Issue of 

fact sufficIent to preclude summary Judgment 39 Ms KeIffer's testImony on thIS 

pomtwas 

Q The last Item says number 30, complIance to be reVIewed and 
confirmed accurate to the processor for P but no mItIals next to 
that 

A AlrIght ComplIance to be reVIewed and confirmed accurate 
Well-
Q And that's the only Item on thIS sheet that has the P m It that's 

not mItIaled Do you remember why that was InItIaled on thIS 
one? 

36 

A-203, A-216) 
See DepOSItion of Susan KeIffer, p 40, I 4 to P 41, I 2, ExhIbIt 1 (R Pages A-202, 

37 An Issue IS matenal only If the facts alleged are such as to constItute a legal defense 
or are of such a nature as to affect the result of the actIOn P P G IndustrIes, Inc v Orangeburg 
Pamt & Decoratmg Center, Inc, supra 

See DepOSItion of Susan KeIffer, ExhIbIt 1 (R Pages A-215 to A-217) 

39 See Bnef of Appellant, p 9 
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A No Comphance to be reVIewed would be a processors-It would 
be underwrItmg-I mean comphance 

Q It says P there next to 30, rIght? 
A I know 
Q Are you saymg that's abnormal, It shouldn't say P? 
A Yes 
Q Who would have created thIS form? 
A I'm not sure who created It 
Q Who normally created when you were workmg there? 
A I guess the comphance officer, I'm not sure 
Q Earher you testIfied that the underwrIter would have typed m 

these condItIOns? 
A Yes 
Q But the form Itself m terms of whose Job It was you don't know 

who created that? 
A The underwrIter would have done thIS 
Q So on thIS one you beheve the underwrIter put P when It 

normally would be somethmg else? 
A Yeah 
Q And who was the underwrIter on thIS file? 
A Kns Parker 
Q Do you recall any other loans, Just out of your recollectIOn 

where you worked on, where It would have saId P there? 
A No, I can't remember 40 

As WIth the preVIOUS testImony of Ms KeIffer, the absence of some eVIdence 

as to who made the notatIOn that Ms KIeffer was questIOned about, for what reason 

the notatIOn was made, and some testImony, expert or otherWIse, that the notatIOn 

IS eVIdence of a "lender neghgence", "unconscIOnable conduct", or "unclean hands" 

on the part of the Savannah Bank, there IS SImply no eVIdence that creates any 

genume Issue of materIal fact 41 

Stalhard concludes hIS argument WIth the follOWIng assertIOn" In sum, 

40 See DepOSItion of Susan KeIffer, P 43,1 19 to P 45,1 11 (R Pages 205 to A-207) 

41 Agam, an Issue IS 'matenal only If the facts alleged are such as to constItute a legal 
defense or are of such a nature as to affect the result of the actIOn P P G Industrles, Inc v 
Orangeburg Pamt & DecoratIng Center, Inc, supra 
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[Appellant] argues that HarboursIde "owed hIm a duty of care to properly 

underwrIte hIS loan, venfy the mformatIOn on hIS loan apphcatIOn mcludmg hIS 

mcome, and make the loan accordmg to the conventIOnal loan underwrItmg 

gUIdelmes m force at the tIme "42 Stalhard falls to prOVIde any eVIdence from any 

expert or any other person that any of the acts complamed of by Stalhard are 

eVIdence that the Savannah Bank faIled to do these thmgs Because Stalhard has 

faIled to offer eVIdence m support of these arguments, there IS no genume Issue of 

matenal fact present WIth respect to them 43 

Because there IS no eVIdence m the record that any of the thmgs complamed 

of by Stalhard are eVIdence of some mIsfeasance or malfeasance on the part of the 

Savannah Bank, Stalhard's argument IS SImply conjecture and speculatIOn that aJury 

could find Ms KeIffer's testImony to be eVIdence of somethmg Arguments that are 

based on conjecture and speculatIOn are msufficlent to create a genume Issue of 

matenal fact 44 

42 

43 

Inc, supra 

See Bnef of Appellant, p 10 

Rule 56, SCRCP, P P G Industrzes, Inc v Orangeburg PaInt & Decoratzng Center, 

44 McKmght v South CarolIna Dept of Correctzons, 385 S C 380, 684 S E 2d 566 
(SCApp 2009), P P G Industrzes, Inc v Orangeburg PaInt & Decoratzng Center, Inc, supra, 
Przest v Brown, supra 
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ARGUMENT NUMBER 4 

STALLIARD MOVED FOR A CONTINUANCE OF THE SCHEDULED 
HEARING ON THE SAVANNAH BANK'S MOTION FOR SUMMARY JUDGMENT 
BUT DID NOT SUBMIT ANY AFFIDAVIT EXPLAINING WHY DISCOVERY WAS 
NOT COMPLETED WITHIN THE TIME LIMITS OF THE SCHEDULING ORDER, 
WHY THE MOTION WAS FILED MORE THAN TWO MONTHS AFTER THE 
DISCOVERY DEADLINE PASSED AND MORE THAN ONE MONTH AFTER THE 
SAVANNAH BANK FILED ITS MOTION FOR SUMMARY JUDGMENT, OR WHAT 
RELEVANT EVIDENCE STALLIARD BELIEVED THE DELAY WOULD HAVE 
ENABLEDHIMTOUNCOVER UNDERRULE56(F),SCRCP, THE TRIAL JUDGE 
PROPERLY DENIED THE MOTION 

The Record for thIS case reveals the followmg tIme lme of the varIOUS actIOns 

undertaken by the partIes to thIS case IS relevant to Stalhard's MotIon to Enlarge and 

for Contmuance 45 The tIme hne IS as follows 

1 ThIS case was commenced by the filmg of a Summons and 
Complamt on August 24, 2009 

2 Stalhard filed hIS Answer and asserted AffirmatlVe Defenses on 
January 5, 2010 

3 Stalhard filed InterrogatorIes and a NotIce to Produce on 
January 7, 2010 

4 The Savannah Bank responded to the InterrogatorIes and 
NotIce to Produce on February 16,2010, and supplemented the 
mterrogatory answers on March 9, 2010 

5 The Savannah Bank and Stalhard entered m to a Consent Order 
to BIfurcate Stalhard's defenses/counterclaIms from the 
Foreclosure actIOn on May 13, 2010 

6 The foreclosure actIOn was heard on Jun 25, 2010, and the 
subject property was sold on August 2, 2010 

7 On November 10, 2010, the Savannah Bank and Stalhard 
entered mto a Consent Schedulmg Order whICh set the 
followmg deadhnes 

45 The Savannah Bank makes thIS argument reservmg ItS arguments presented under 
Argument Number 1 above 
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9 

11 

12 

14 

15 

(a) Stalhard was reqUIred to file an answer to the 
Amended Complamt of the Savannah Bank, on or 
before November 15, 2010 

(b) Stalhard was reqUIred to IdentIfy hIS experts by 
December 1, 2010 

( c) The Savannah Bank was reqUIred to IdentIfy ItS experts 
by January 1, 2011 

(d) The PartIes were reqUIred to complete dIscovery by 
February 15, 2011 The tIme to respond to dIscovery 
was shortened to twenty (20) days 

(e) The PartIes were reqUIred to file all pretnal motIOns by 
March 15, 2011 

The Savannah Bank served ItS mterrogatones and notIce to 
produce on Stalhard on November 16, 2010 

Stalhard dId not respond to the dIscovery requests m 20 days, 
and on January 3,2010, the Savannah Bank filed ItS MotIon to 
Compel 

Pnor to the February 15, 2011, deadhne for completIOn of 
dIscovery, Stalhard notIced the deposItIons of Judd Tracy and 
Susan KeIffer Although the depOSItIOns were notIced pnor to 
the deadhne, the depOSItIOns were taken subsequent to the 
dIscovery deadhne m order to accommodate the WItnesses No 
party objected to takmg the depOSItIOns subsequent to the 
dIscovery deadhne 

On March 15, 2011, the Savannah Bank filed and served ItS 
MotIon for Summary Judgment on Stalhard 

On May 2, 2011, more than two months after the dIscovery 
deadlme passed, and more than one and one half months after 
the Savannah Bank served Its MotIon for Summary Judgment, 
Stalhard moved to extend the tIme for dIscovery and to 
contmue the hearmg on the Savannah Bank's summary 
Judgment motIOn 46 

See May 11, 2011, Return to Stalhard s MotIOn (R Pages A-99 to A-I04) 
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In the Motion to Enlarge TIme for DIscovery and to Contmue Hearmg on the 

Savannah Bank's MotIOn for Summary Judgment, Stalhard made the followmg 

claIms, none of whIch were supported by an affidaVIt 

1 Stalhard had recently contacted an umdentIfied "materIal" WItness, saId to be 

preVIously "beheved to be unavaIlable" No facts were prOVIded by affidaVIt as to 

what efforts to contact thIS WItness had been made m the 16 months that had elapsed 

smce Stalhard first appeared m thIS case, and no facts were prOVIded by affidaVIt as 
( 

to what relevant mformatIOn was learned from the umdentIfied WItness, or what 

relevant mformatIOn he beheved would be uncovered through further dIscovery 47 

2 That he tendered supplemental dIscovery requests to the Savannah Bank 

These requests were served AprIl 25, 2011, m VIolatIOn of the Schedulmg Order, 

WIthout leave of Court 48 

3 Stalhard made reference to materIal he contended should have been produced 

by the Savannah Bank m response to hIS dIscovery requests No explanatIOn was 

gIVen as to why a motIon to compel was never filed, or why Stalhard dId not raIse 

thIS Issue for more than a year after the Savannah Bank responded to Stalhard's 

47 The bare assertIOns of StallIard s MotIOn were not a suffiCIent baSIS for the Court to 
grant It Under Rule S6(f), SCRCP, a party must file affidaVIts settmg forth the reasons he has been 
unable to secure eVIdence Rule S6(f), SCRCP, reads 

Should It appear from the affidaVIts of a party opposmg the motion that he cannot 
for reasons stated present by affidaVIt facts essentIal to JUStIfy hIS oppOSItion, the 
court may refuse the applIcatIOn for Judgment or may order a contmuance to permIt 
affidaVIts to be obtamed or depOSItions to be taken or dIscovery to be had or may 
make such order as IS Just 

Agam, StallIard faIled to submIt an affidaVIt mdicatmg what eVIdence he belIeved 
would be revealed though the late filed dIscovery requests 
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dIscovery requests 49 

4 StallIard stated he WIshed to depose an addItIOnal umdentIfied officer of the 

Savannah Bank, WIthout a supportmg affidaVIt IdentIfymg the officer, statmg why 

the depOSItIOn was not taken between January 5,2010, when he appeared m the 

case, and February 15, 2011, when the deadlIne for dIscovery passed, or what 

eVIdence he belIeved would be revealed through the depOSItIon 

5 Item number 6 m Alphonse StallIard's motIon revealed hIS mtent HaVIng 
\ 

seen the Savannah Bank's summary Judgment motIon, he WIshed to engage m a 

fishmg expedItIon m an effort to find some way to controvert the motIOn Stalhard 

WIshed to engage m dIscovery to" fully determme if there are materIal/act Issues 

"(emphasIs supplIed) 50 Under Rule 56(f), SCRCP, StallIard was reqUIred to show 

by affidaVIt what relevant eVIdence he belIeved to eXIst, and he dId not do so 51 

StallIard faIled to proVIde any baSIS for the TrIal Judge to grant hIS MotIon, 

and he faIled to comply WIth the reqUIrements of Rule 56(f), SCRCP In order to 

have made the shOWIng necessary to extend the dIscovery perIod and contmue the 

hearmg on the Savannah Bank's MotIon for Summary Judgment, StallIard was 

reqUIred to file an affidaVIt or affidaVIts shOWIng facts that were suffiCIent to JUstIfy 

49 No facts are prOVIded by affidaVIt as to why the mformatIOn Stalhard sought would 
have been relevant 

50 See Stalhard s MotIOn to Enlarge TIme for DIscovery and to Contmue Hearmg on 
PlamtIffs MotIOn for Summary Judgment, Page 2, Paragraph 6 (R Page 106) 

51 Stalhard has not filed any affidaVIt demonstratmg any hkehhood that further 
dIscovery wIll uncover any relevant eVIdence, WhICh was necessary m order for the Tnal Court to have 
granted hIS motIOn See Dawkms v Fzelds, 354 S C 58, 580 S E 2d 433 (S C 2003) 
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the same 52 

Because Stalhard faIled to show any facts by affidaVIt as to why dIscovery was 

not completed WIthm the tIme hmIts of the Scheduhng Order, why hIS MotIon was 

filed more than two months after the dIscovery deadlme passed and more than \Qne 

month after the Savannah Bank filed ItS MotIon for Summary Judgment, or what 

relevant eVIdence the delays would have enabled hIm to uncover, the TrIal Judge 

properly demed the MotIon 53 

52 

53 

Doe ex rei Doe v Batson, 435 S C 316, 548 S E 2d 854 (S C 2001) 

See June 2, 2011, Order of Hon MarvIn H Dukes, III, P 5, n 9 (R Page A-7) 
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CONCLUSION 

Stalhard has faIled to demonstrate the eXIstence of any genume Issue of 

materIal fact upon whIch thIS Court could reverse the TrIal Judge's Order grantmg 

Summary Judgment In addItIOn, Stalhard has faIled to appeal alternate findmgs of 

the TrIal Judge that support the TrIal Judge's Order For these reasons, the 

Savannah Bank urges thIS Court to dIsmISS thIS appeal and affirm the June 2, 2011, 

Order of the Hon MarvIn H Dukes, III 

Respectfully SubmItted 

OLTRANE, L L C 

~ By __ ~~ __ ~ ______________ __ 

HIlton Head Island, South Carolma 

ThIS~ Day of December, 2011 

CurtIS L Coltrane 
Post Office Drawer 8008 
HIlton Head Island, SC 29938 
(843) 842-5500 
Attorneys for the Respondent 
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THE STATE OF SOUTH CAROLINA T"1I\ 
~~ ~-.... ~J 

IN THE COURT OF APPEALS 

APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 

s 
R" ~li' ''''q) 

HON MARVIN H DUKES, III, MASTER-IN-EQUITY DEC 1 0 2011 

_____________ 8tJ_~CJuI' UI 'WPt:aIs 
Case Number 2009-CP-07-3945 

HARBOURSIDE COMMUNITY BANK, As ServIcmg Agent for 
THE SAVANNAH BANK, N A, 

vs 

ALPHONSE STALLIARD, OLDFIELD CLUB, and 
OLDFIELD COMMUNITY ASSOCIATION, INC, 

Of Whom ALPHONSE STALLIARD IS the 

CERTIFICATE OF MAILING 

RESPONDENT, 

APPELLANT 

I, Amanda DuBose, Paralegal WIth the law firm of Alford, WIlkms & Coltrane, LLC, 

certIfy that I have thIS date, served one copy of the Fmal BrIef of the Respondent and one 

Copy of the Rule 2U(b), SCACR, CertIficatIOn by deposItmg a copy of the same at the Umted 

States Post Office, WIth first class postage affixed thereto, and addressed as follows 
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MIchael W MogIl, Esq 
LAW OFFICE OF MICHAEL W MOGIL, P A 
2 Corpus ChrIst Place, SUIte 303 
HIlton Head Island, SC 29928 

ALFORD, WILKINS & COLTRANE, LLC 

By (13?oo~ 
Amanda DuBose, Paralegal 
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THE STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 

HON MARVIN H DUKES, III, MASTER-IN-EQUITY 

Case Number 2009-CP-07-3945 

HARBOURSIDE COMMUNITY BANK, As ServIcmg Agent for 
THE SAVANNAH BANK, N A, 

vs 

ALPHONSE STALLIARD, OLDFIELD CLUB, and 
OLDFIELD COMMUNITY ASSOCIATION, INC, 

Of Whom ALPHONSE STALLIARD IS the 

RULE 2U(b) CERTIFICATION 

RECETVED 
DEC 1 6 2011 

Be Court of Aweals 

RESPONDENT, 

APPELLANT 

I, CurtIS L Coltrane, the underSIgned attorney for the Respondent m thIS case, 

hereby certIfy that the Fmal Bnef IS Identlcal to the ImtIal Bnef served under Rule 208, 

SCACR, except (1) references m the Imtlal Bnef have been reVIsed to mdIcate where the 

matenal appears m the Record on Appeal, and, (2) ObVIOUS typographIcal errors and the 

spelhngs whIch were contamed m ImtIal Bnefhave been corrected No other changes have 
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been made 

HIlton Head Island, South Carolma 

ThIS l~aYOfDeCember, 2011 

By {] 

CurtIS L Coltrane 
S C Bar Number 1344 
Post Office Drawer 8008 
HIlton Head Island, SC 29938 
(843) 842-5500 
(843) 842-8400 (Fax) 
curtIs@awc-lawfirm com 
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