STATE OF SOUTH CAROLINA it )77 {IN'THE COURT OF COMMON PLEAS
v ) — “EYEVENTH JUDICIAL CIRCUIT

COUNTY OF LEXINGTON ) : .
- Y =% Y TadkiNo. 2013-CP-32-1392

)
1" RECEIVED
Q6T 15 2014

CONDIE[%N@L ORDER OF DISMISSAL
& SuUpreme Court

Quincy McCoy, o
S.C.D.C. No. 301045, o

Applicant,

State of South Carolina;

Respondent.

i i N N T

This matter ﬁomes before the Court by way of an application for post-conviction relief
(PCR) filed April 22, 2013. The Respondent mad_é its Return, 'requestirig the application be
summarily dismissed.

. PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections -
pursuant to orders of commitment of the Lexington County Clerk of Court. The Applicant was
indicted by the Lexington County Grand Jury for murder (2003-GS-32-3393), bprglary, first-
degree (2003-GS-32-1988), kidnapping (2003-GS-32-1987), attempted armed robber}; (2003-
GS-32-1983), criminal conspiracy (2003-GS-32-1984), and possession of a weapon during the
| commission of a violent crime (2003-GS-32-1985). He was represented by Stephen R. Soltis,
Esquire. On October 20, 2003, Applicant pled guilty to the lesser-included offense of mufder,
manslaughter, and .as indicted before the Honorable William P. Keesley. On April 6, 2003, was
sentenced by the Honorable Marc H. Westbrook to a term of thirty years imprisonment for

manslaughter, a term of twenty years imprisonment for attempted armed robbery, a term of five
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years imprisonment for criminal conspiracy, and a term of five years--imprisonment ~for . the
S T

: . J SN SR
weapons offense. The sentences were to be served concurrently. Applicant did not appeal his
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sentence or conviction.

2004-CP-32-3142
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31, 2004. An
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Applicant filed his first application for post-conviction relief on Augugg
Aevidentiary hearing into the matter was held June 27, 2006 at the Lexiﬁgton County Courthouse.
Applicant was bres’ent and was represented by Heath P. Taylor, Esquire. The Respondént was
represented by Sabrina Todd, Esquire, of the Office of the AtfomeyAGeneral. Applicant alleged
his conﬁngment was unlawful for the folléwing reaséns:

1. Ineffective Assistance of Counsel |
a. failure to investigate;
b. failure to advise Applicant of his detenses;
c. failure to advise Applicant to plead guilty
2. Involuntary Guilty Plea
In an order dated September 26, 2006, the Honorable Alexander S. Macaulay denied and
dismissed this application with prejudice. 'Applicant filed a notice of appeal. On June 26, 2008
the South Carolina Supreme Court denied Applicant’s Petition for a Writ of Certiorari. Appliéant
further filed a Petition for a»Writ of Habeas Corpus in the United States District Court of South
Carolina in November of 2008. On February 24, 2010 summary judgr‘nent wés granted for the
State. |
2011-CP-32-413
Applicant filed his second appliéation for post-conviction relief on Fé_bruary 2, 2011.

Respondent filed a return and motion to dismiss. A motions hearing was held on August 13,

2011 at the Lexington County Courthouse. Applicant was present and was represented by Ari D.
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Bax, Esqulre Respondent was represented by Kaelon May, Esquire, of the . Qfﬁce of the

/

{_____, I

Attorney General. Appllcant alleged hls confinement was unlawful for ti’le followmg reason:
YR A " ::‘ N-- —:3“‘
Wy oplo 7L TS

. Newly D1‘scovered Evidence:
a. “counsel failed to make Applicant aware of. an applicable™",
defense of duress just recently discovered by f}pphca. _
2. Ineffective Assistance of Counsel: o L RG
a. failure to investigate and negotiate a plea deal w1th the
solicitor’s office.
3. Involuntary Guilty Plea .
a. fallure to advise Applicant he could withdraw his guilty plea

The Honorable W. Jeffrey Young granted the State’s motion to dismiss Applicant’s untimely and
successive application for post-conviction relief in an order dated January 3, 201 3.
2013-CP-32-1392
Applicant filed his third and current application for post-conviction relief on April 22,
2013. Applicant alleges he is being held unlawfully for the following reasons:. -
1. Ineffective Assistance of PCR Counsel
. a. “failure to investigate newly discovered evidence claim.”
2. Time Reduction under amended section 15-25-65(b)(1)(4)
a. ‘“saved an officer’s life in aid of SCDC employee.”
FINDINGS OF FACT AND CONCLUSIONS OF LAW
L
This Court finds that.this application for post-conviction relief should be summarily
dismissed for failure to comply with the filing procedures of the Uniform Post Conviction
Procedure Act. S.C. Code Ann. §17-27-10 to -160. S.C. Code Ann. §17-27-45(a) reads as
follows:
An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or
within one year after the sending of the remittitur to the lower

court from an appeal or the filing of the final decision upon an
appeal, whichever is later.
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The South Carolina Supreme Court has held that the statute of llmltatlons shall apply to

all applications filed after July 1, 1996. Peloguin v. State, 321 S.C. 468, 469 S, E 2d 606 (1996)

—\

Applicant entered a guilty plea and was scntenced on Aprll 6, 2003. Therefore Apphcant would

nine years after the statute of limitations had run.

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315S.C. 487,445 S.E.2d 638
(1994). In addition, S.C. Code Ann. § 17-27-70(c) (1985) authorizes the Court'to"'grant a-
motion by either party for summary disposition of [an] application when ‘it appears from the
pleadings ...-that there is'no genuine issue of material fact and the movmg party is entitled to
Judgment as a matter of law." Therefore, this Court summarily dismisses the application for
post-conviction relief for failure to file within the time mandated by the Post-Conviction
Proeedure Act.
AL

This Court summarily dismisses the current Application because it is successive to the

previous application for post-conviction relief. Successive applications for post-conviction relief

are disfavored. Land v. State, 274 S.C. 243,262 S.E.2d 735 (1980). S.C. Code Ann. § 17-27-90

(1985) states: - :

All grounds for relief available to an applicant under this chapter
must be raised in his original,  supplemental or  amended
application. Any ground finally adjudicated or not so raised, or
knowingly, voluntarily and iritelligently waived in the proceeding
that resulted in the conviction or sentence, or in any other
proceeding the applicant has taken to secure relief, may not be the
basis for a subsequent application, unless the court finds a ground
for relief asserted which, for sufficient reason, was not asserted or
was inadequately raised in the original, supplemental or
amended application. :
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Under this statute, successive post-conviction relief applications are forbldden unless ‘an

U

applicant can point to a "sufficient reason’ why new grounds for relief were not ralsed =
BN LI

kv

not properly ralsed 1n previous appllcatlons Aice v. State, 305 S.C. 448, 409 S. E 2d 392 (1991)

‘: -,"

Any new ground raised in a subsequent application is limited to those grounds ‘Iha” ouldnot T
L NGO 5

have been raised . . . in the p_revious application.” Id., 305 S.C. at 450, 409 S.E.2d at 394. If the

~ Applicant could have raised these allegations in a previdus application, then tﬁe Applicant may
not raise those grounds in successive applications. Id. ‘The Applicant bears the burden of
showing that the allegations could not have been raised pfeviously. Land, 274 S.C. 243, 262
S.E.2d 735 (1980). |

The Applicant could have raised the new grounds fér relief in his prior post-conviction
relief application. The Applicant has failed to present any reasons why he could not have réiseé
the current allegation in his previous post-conviction rel‘ief applications. Therefore,‘ this Court
summarily dismisses the application' becz;use it is successive. |

This Court summarily dismisses‘t}.lis application. for failure to state a claim cqgnizable
under the Post-Conviction Procedure Act, S.C. Code Ann. § 17-27-10 to -160. An Applicant
may commence a post-conviction relief action on the following grounds: |

1. That the conviction or the sentence was in violation of the Constitution of
the United States or the Constitution or laws of this State;

2. That the court was without jurisdiction to impose sentence;

3. That the sentence exceeds the maximum authorized by law;

4. That there exists evidence of material facts, not previously presented and
heard, that requires vacation of the conviction or sentence in the interest of
justice;
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5. That his sentence has expired, his probation, parol€ or conditional release
[was] unlawfully revoked, or he is otherwise unlawfully held in custody of, | ™
other restraint; or : P e e e

6. That the conviction or sentence is otherwise subject to collateral: attack~
upon any ground of alleged error heretofore available under any common
law, statutory or other writ, motion, petition, proceeding or temedy;. miay. «i ¥
institute, without paying a filing fee, a proceeding under this. chaptér:|
secure relief. Provided, however, that this section shall not be donstried o™ =
permit collateral attack on the ground that the evidence was insufficient 1o
support a conviction, :

no

[Emphasis supplied.} S.C. Code Ann. § 17-27-20 (1976).
Even if the facts alleged by the Applicant are true, these facts do not support a cognizable

claim for post-conviction relief under any of the statutory grounds. First, this Court finds that a

request for an amended sentence is not a cognizable claim. Second, this Court finds Applicant's

~contention that he received ineffective assistance of counsel on his prior post-conviction relief

application is not a ground for relief, nor is it a sufficient reason to justify allowing an otherwise

untimely and successive application. There is no constitutional right to appointed counsel for

collateral review of a conviction, Pennsylvania v. Finley, 481 U.S. 551,.107.S.Ct.. 1990,.95

L.Ed.2d 539 (1987). The Sixth Amendment right to effective assistance of counsel does not

extend to state post-conviction relief actions. Coleman v. Thompson, 501 U.S. 722, 111 S.Ct.

2546, 115 L.Ed.2d 640 (1991). Therefore, “the contention that prior PCR counsel was
ineffective is not per se a 'sufficient reason' warranting a successive PCR application under ' 17-

27-90.” Aice, 305 S.C. at 451, 409 S.E.2d at 394. The recent decision set forth by the United

States Supreme Court in Martinez v. Ryan, No. 10-1001 (U.S. March 20, 2012), has no bearing
on an 'Applicaﬁt’s ability to raise ineffective assistance of collateral counsel claims in a
subsequent, successive PCR application filed in the circuit courts of this state. Rather, Martinez
sets forth a narrow exception to the procedural default rules imposed on fgderal habeas corpus

.

petitions. In fact, iri the opinion as recited in the informal slip copy, the Court specifically notes
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that their decision is not addressing ineffective assistance of counsel claims raised in subsequent
state PCR actions, stating “[t]his is not the case, however, to resolve whethe'r [an exception to the
constitutional rule that there is no right to counsel in collateral proceedings] elxists as a
consiitutional matter.” Id. Therefore, Applicant’s contention that he received meffectlve.
assistance of prior PCR counsel 1s not a cognizable claim for rehef nor does it raise any genuine
issue of material fact for this Court to consider in evaluatmg the application. See also Kelly v.
State (The Supreme Court of South Carolina, Appellate Case No. 2013-001079) (filed June 20,
2013). Accordingly, this Court summarily dismisses the allegatibn for a failure to state a claim
entitling Applicant to relief, | |
CONCLUSION
Based upon its review of the pleadings .in this maﬁer, this Court expresses its intent to
| summarily dismiss this matter unless the Applicant advises this Court with specific reasons,
- factual or legal, why it should not dismiss the matter in its entirefy. The Applicant is granted
| twenty (20) days from the date of service of this Order upon him to show-why:-this-Order-should
not become final by filing any reasons he may have with the Clerk of Court for Lexington
County, South Carolina, and also’ by filing a copy of his reasons with the Office of the Attorney

General, Attn: Walt Whitmire, Post Office Box 1 1549, Columbia, South Carolina, 29211.

AND IT IS SO ORDERED this Z__,@ day of

Tpo{nas A. Russo ;
~—Chief Administrative Judge
Eleventh Judicial Circuit

/gxm«ﬁmJ , South Carolina.
ANy
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ALAN WILSON

ATTORNEY GENERAL -

July 17,2013

The Honorable Thomas A. Russo

Chief Administrative Judge, Eleventh Circuit
© 205 E. Main St. '

Lexington, SC 29072

Re: Quincy McCoy, # 301045 v. State of South Carolina
2013-CP-32-1392

Dear Judge Russo:

Enclosed please find the proposed Conditional Order of Dismissal in the above reference case. If
this order meets your approval, please sign it. You may then forward it to the L,exington‘County Clerk of ’
Court to be filed and served on all parties.

Sincerely,

Sk

J. Walt Whitmire
Assistant Attorney General

JWW/tb

cc: Quincy McCoy, # 301045
McCormick Correctional Institution
386 Redemption Way
McCormick, SC 29899

REMBERT C. DENNIS BUILDING  »  POST OFFICE BOX 11549 » COLUMBIA, SC29211-1549 TELEPHONE 803-734-3970 » FACSIMILE 803-253-6283



FORM 4

STATE OF SOUTH CAROLINA - JUDGMENT IN A CIVIL CASE

COUNTY OF LEXINGTON CASE NUMBER 2013CP3201392
IN THE COURT OF COMMON PLEAS :
Quincy McCoy #301045 } ‘ State of South Carolina
PLAINTIFF(S) DEFENDANT(S)

Attorney for: [ ] Plaintiff [ ] Defendant
or

Submitted by: - [] Self-Represented Litigant

0O O O00

DISPOSITION TYPE (CHECK ONE)

JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. [_] See Page 2 for additional information.

ACTION DISMISSED (CHECK REASON): (J Rule 12(b), SCRCP; D Rule 41(a), SCRCP (Vol. Nonsuit);
(] Rute 43(k), SCRCP (Settled); [] Other:

ACTION STRICKEN (CHECK REASON): [7J Rule 40(j) SCRCP; [7] Bankruptcy;

[:] Binding arbitration, subject to right to restore to confirm, vacate or (] Other:

modify arbitration award;
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[J Affirmed; [ Reversed; (O Remanded;  [] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

ITIS ORDERED AND ADJUDGED: [ See attached order; (formal order to follow) O Statement of Judgment by -the Court:

ORDER INFORMATION

" This order ] ends [] does not end the case. Additional Information for the Clerk:

CPFORMA4M
SCRCP Form 4C (Revised 12/2011)



onejofithe:
Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) : (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment-details.

2141 8/8/2013
Circuit Court Judge Judge Code : Date

For Clerk of Court Office Use Only

This judgment was entered on n/a, and a copy mailed first class or placed in the appropriate attorney’s box on 9th day of August
2013, to attorneys of record or to parties (when appearing pro se) as follows:

Quincy McCoy #301045 McCormick Corr Inst 386 . John Walter Whitmire PO Box 11549 Columbia, SC

Redemption Way McCormick, SC 29899 292111549
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Beth A. Carrigg/wh

Beth A. Carrigg - Clerk of Court

Court Reporter

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4M
SCRCP Form 4C (Revised 12/2011)



