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STATEMENT OF ISSUE ON APPEAL

L. DID THE COURT ERR IN GRANTING SUMMARY JUDGMENT IN FAVOR OF
THE RESPONDENT? . , ' ' ‘



STATEMENT OF THE CASE

These two consolidated actions arise ’fro_m_thye Appellants’ reﬁnanc.ing of purchase money
mortgages that were used to purchase Lot 27 and Lot 29 of Waterford Ridge (herein_after “the
Lots™). Said lots, which are interior lots located on Lake Keowee, were purchased at a real estate
auction.' Appellants purchased the lots yyith the intent to const,ruct‘,speculative homes for resale.2

In 2008, Respondent extended one-year mortgage loans to Appellants which prov1ded for
interest only payments Said mortgage loans reﬁnanced Appellants or1g1nal purchase money
mortgages which were used to purchase the real pro'perty wh'ich_'is the subject of this foreclosure
action.> When the 2008 mortgage loans with Respondent matured'ln 2009’. Appellantsrenewed =
the mortgage loans with Respondent. Sai'd renewal loans p'ro.vided interest only repayment terms
as Vyell.“. | | |

The Appellants in their respective Amended Answers as well Ias in their deposition
testimony admitted that they executed the mortgage loan documents that arle the subject of this '
matter.’There is no dispute that the mortgage loans which are the subj ect matter of the
foreclosure actlon were commerc1al transact1ons The lots wh1ch are pledged as collateral for the
‘Respondent’s mortgage loans were purchased at an auctlon held by or on the behalf of Crescent

Communities of S.C., LLC.% The Appellants arrived at the purchase price they were wllling to

' Deposition of J. Charles Gray dated March 25,2013 at Page 10, lines 8- 24.

2 Deposition of J. Charles Gray dated March 25, 2013 at Page 13 lines 15-25 and pagel4 lmes 1- 3

3 Deposition of J. Charles Gray dated March 25, 2013 at Page 53, lines 2-21.

# Deposition of J. Charles Gray dated March 25, 2013 at Page 57, lines'9-12.

5 Deposition of Peggy B. Gray dated March 25,2013 at Page 12, lines 16- 17, at Page 10, lmes 16-24, at Page. 15,

lines 12-15. See also deposition of J. Charles dated March’ 25,2013 at Page 46, lines 8-16, at Page 58, lines 17- 25 at -

Page 59, lines 1-10, at Page 57, lines 12-25, and Page 58, lines 1-3. .

¢ Deposition of J. Charles Gray dated March 25, 2013 at Page 10, lines 8-21.
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pay for the lots thr(;ugh an auction érocess.7 Thé A'ppellaﬁts acknowlédge that fhey hgld attendgd,
participated in and purchased real property at _several auctions sqéh as the one that resﬁlted in the
purchase of the iots v;lhiCh are.thé subject of this actio‘n.8 The A;‘;pellants acknowlédge tﬁat they
purchased the lots withlthe intention.to build speculative construction for resale’.- Aside from
this transaction, Appellants have purchéséd and sold multiple }nvestment proper‘tiés;‘ have
developed subdivisions; built speculative hdmes for résal¢‘° and arranged ﬁriancing through
several different banks for properties they have purchased dver the years.! ‘ Appeli'ants are well
versed in real estate financing ahd had full knowledge sof the loan terms 'being .extended by
Respondent prior to executing the loan documents. |

Due to the downturn in the ecbnomy the Appelianis Wer'e"una‘ble to seli these lots prior to
the loans méturing as they had plann'ed.l The Appellants teétiﬁed-that that the downturn in the
economy led to a depressed market for.real estat‘e on Lake Keowee. The lalck of interest in Lake
Keowee reai estate along with a decline in the economy led to Appéllants inability to sell the -
lots.!? | |

The Appeilaﬁts’ pleédings allege that tile Respondent represented tha;t the molrtgage‘ loans
obtained in 2008 would be renewed by Respondent at tﬁe same or sirriilér terrnVls until such time
the real property which secured said loans chld be sold. In essence the Appellants allege that the

Respondent promised or represented that the 2008 interest only loans would be renewed in

7 Deposition of J. Charles Gray dated March 25, 2013 at Page 20, lines 10-25; Page 21; Page 22, lines 16-25; Page
23, line 1-3. -
‘# Deposition of J. Charles Gray dated March 25, 2013 at Page 17, lines 6-13;

? Deposition of J. Charles Gray dated March 25, 2013 at Page 13, linés 13-25; Page 14, Line 1-3

%Deposition of J. Charles Gray dated March 25, 2013 at Page 15, lines 4-11.

! Deposition of J. Charles Gray dated March 25, 2013 at Page 34, lines 4-25; Page 35, lines 1-7; Page 43, lines 7-
10; Pages 73-76. o . o .

12 Deposition of Peggy B. Gray dated March 25, 2013 at Page 20, lines 5-9; Page 23, lines 2-25. See also deposition
of J. Charles Gray dated March 25, 2013 at page 69, lines 23-25, Pages 70 and 71, Page 72, lines 1-11.



perpetuity upon the same or similar loan terms. At no time did Respondent or any of its agents or

employees represent, promise or otherwise imply that Respondent would renew the interest only

loans upon the same or similar terms at maturity. In fact, Appellants depositions indicate that no

such promises or representations were made.

9.
10.
1.
12.
13.
14.
20.
21.
22.
23.
24.
25.

b

5.

(Bold Added)

N AN~

Q.

What was your understanding of thé note with First = :
Savers? Did you understand that it would be interest
only in perpetuity?”

A. Uh-huh (affirmative).

Q. Did someone promise you that?

A. (Affirmative nod)

Q. Yes, that they would continue to refinance it, as long

> o >R

FROPRO >0 >

as it took, at interest only?

Yes. - :

And who did you understand that from?

Just talking to Shane Smlth at the bank.

Shane?

At First Savers.

Did he say that?

Well, as long as everything was going good at Keowee

and all, there was no problem, he said. Now, forever?

[ don’t know about forever.” Deposition of Peggy B. Gray at Pages 18-19.

I figured when we got ready to sign one in 2009, it

would be interest only. : '

And why did you think that?

It was just my thinking.

Did anyone promise you? . ,

No, nobody. I don’t have it in writing or anything,

no. Deposition of Peggy B. Gray at Page 20 (Bold Added)

Further, the Appellant, Peggy Gray admits that Respondent’s employee, Shane Smith, did

not make any fraudulent statement to her concerriing the terms of the loans.

18.
19.
20.
21,

Q.

A.

Do you think Mr. Smith made any fraudulent statements
to you, to you in particular? o .
No. I think Mr. Smith did exactly what he thought was
going to happen, you know. I think he was truthful

7



22. ‘witvh us... Deposition of Peggy B.l Gray at page 21.7‘ : |

In 2009 when the Appellants’ loans with Res.pond'entﬂwere nearing rﬁaturity, the mafi(et- A
on Lake Keowee had drastically declined and propert§ Qaluee had plummeted. '3 .When the
original notes matured in 2009, the Respondent provided Appellant"with an option to reﬁev;/ their
lqans with Respondent with interest only repayment terims fof é'né rﬁore year provided the -
Appellaﬁts paid some principal down.'* At the time of the‘2009-renev§als Reébondent informed
the Appellants that Respondent would not provide fuet};er,renewel leané that ﬁrovieled interest
only payments at maturity.'’ | -

Appellants admit that prior to executing the renewal 'l.Oans with Respondent in.20,09,l '
neither Appellant contacted any other banks for ﬁnaﬁci"ng'option.s.‘ The Applellants admit fhey "
found it fruitless to try as no bank was offering to make interest only notes‘.16 |

Subsequeﬁtly after executing the 2009 renewel loans with Responelent, the Appél\lants
ceased making payments in'Decemb.er 2009. Appellants ceased makiﬁg payments due uhdef the

notes and mortgages as a result of the Appellants financial circumstances.

8. of this whole mess. But because I, you know, lost all
9. my equipment, dump trucks, the whole nine yards-- I
10. had to sell everything. And I lost over somewhere in
11.  that neighborhood of one to one-point five million

12. dollars. Deposition of J. Charles Gray at Page 67.

20. In 2005 my taxable income was-‘-eff my 1040 Form-- was
21, $205,467; 2006, it was $41,532; 2007, it was
22, 50,959.In 2008, it was 32,890. 2009 it had

'* Deposition of Peggy B. Gray dated March 25,2013 at Page 20, lines 18- 25 and page 21, lines 1-6.

14 Deposition of J. Charles Gray dated March 25, 2013 at Page 63, lines 4-16

15 Deposition of J. Charles Gray dated March 25,2013 at Page 60, lines 25, at page 61, lines l -3, and page 63, lines
18-21.

16 Deposition of J. Charles Gray dated March 25, 2013 at Page 64, lmes 22-25, at page 65, hnes 1-6. See also
, Deposmon of Peggy B. Gray dated March 25,2013 at Page 24, lines 10-14.  ~
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23. drbpped, $25,140.00. 2010 it was 24,329... Depbsitions of I. Charles Gray at
Page 68. - ‘ - o

Prior to maturity of the 2009 renewal loans, Appellants defaulted upon ‘fheir
repayment obligatioﬁs andRéspondent initiatéd the foreclosure action which 1s the subject of thilé
appeal. It is significant to note that at the time of default, Appellants were oblnigatfed to make
interest only payments under the terms of the renewal loans. The Appellants admit that aécording
to the terms of the loan documents Respondeht has the right to foreclose and fﬁrther admits that
the circumstances leading to this action aré a result of the ec’onomf énd depresééd real estate

market on Lake Keowee.'”

7 Deposition of J. Charles Gray dated March 25, 2013 at page 80, lines 18-22, at page 72, lines 9-12. See also

Deposition of Peggy B. Gray dated March 25,2013 at page 23, lines 23-25, at page 21, lines 7-11, and page 27,

lines 21-23. o :
9



ARGUMENTS
1. The Court did ‘not err in granting Summgry Judgm‘enjt;in favor of Respondent

“An api)elléte court review.s the granting of sumfﬂary judgrﬁent uhder the same standafd
applied by the trial court under Rule 56, SCRCP” Waéhovia Bank, N.A.v. Coffey, 404 S.C. 421,
425, 746 S.E.2d 35, 3l7 (2013) (citation omitted). Rule 56(c) of the SCRCP states summafy -
judgment may b¢ granted if the “pleadiﬁgs, d.epositioris, answers to interrogatories, and
admissions on file, Itogether with affidavits, if any, s'how.that there is no genuine issue as 'to any "
material fact and that the moving party is entitled to a judément as a matter of law.” Rule 56(¢),
SCRCP. “In detérmining whether any triable issue of fact exists, the evidence and gll inferences
which can reasonably be drawn therefrom must be viewed in the llight most favor‘able to the
nonmoving party.” Quail Hill, LLC v. Cnty. Of Richland, 387 S.C.l'223, 235, 692 S.E.2d 499,
505 (2010) (citation omitted). "

I1. Breach of Contract Accompanied by a Fr‘auv(.llulent Act and/or Fraudﬁlent Iiltent

At the Summary Judgment stage, the Appellar}té have failed to satisfy the elements of a
claim for Breach of Contract Accompanied by a Fraﬁduleﬁt Act and/or Fraudulent Intent.

“In order to have a claim for breaéh of contract éééompa;lied by a fraudulent act, the
plaintiff must establish three elements: (1) a breach of contract; (2) fraudulent inteﬁt relating to
the breaching of the contract and not merely to. its ‘making; and (3) a fraudulenf act
accompanyiﬁg the breach” Conner v. City of Forest Acres, 348 S.C. 454, 465-66, 560 S.E.2d
606, 612 (2002). In Conner v. City of Forest Acrés, the court defines a fraudulent act as‘ “any act
characterized by dishonesty in fact or unfair dealing;’ Id. at 466“,. 560 S.E.2d at 612. Normally
fraudulent intent is proved by circumstances surrounding the breach of contract (F loyd v. |

Country Squire Mobile Homes, Inc., 287 S.C. 51, 54,336 S.E.2d 50.2., 503-04 (Ct. App. 1985).

10



The Appellants have failed to pomt to any breach of contract by Respondent The .
Appellants accepted the loan terms and executed all loan documents ata closmg conducted by |
. independent counsel of their own choosing who had represented them in several real estate -

| transactions over the years. The Appellants do not dispute executing the 'notes and admit they

~ mortgaged theiproperties as collateral for the notes. The terms of.the notes and mortgages,are
unamhiguous and speak for themselves.v’l“he Appellants vadmit no'employ'ee or agent ot‘ :
Respondent ever stated that the terms of “the original loans from Respondent Would be renevved
with identical terms. The Appellants received exactly vvhat they bargained and contracted for and
Ican point to no evidence of a fraudulent act having beeh committed hy RespondentL

The Appellants argue that a course of dealing or usage of trade had developed 'between
Shane Smith and the Appellants'while he vvas with Community First and that this course of ,
dealing carried over to Respondent. | | |

| “A course of dealing between parties and any usage of trade m the vocation or trade in
which they are engaged or of which they are or should be awar'e give particular meaning to and
supplement or qualify terms of an agreement” S. C Code Ann, §36 i- 205(3) See also Burden v.
Woodszde Cotton lels 104 S C. 435, 89 S.E. 474 (1916) A usage of trade or business 1s
presumed to form part of a contract unless the usage of trade is. excluded by agreement (Weisz
Graphics Div. ofFred B. Johnson Co. v. Peck Indus., 3O4VS.C. lOl, 107. S8.C.Ct App. 1991)).
I.n the depositionof Peggy Gray, she states that Shane Smith infor.med her that Responden_t |
would continue to renew‘ the notes at interest only “as long as everything was going good at'
Keowee.”'® As stated previously, the Appellants admitted throughout their depositions that the

market on Lake Keowee was in an economic decline which resulted in drastically decreased

i Deposition. of Peggy B. Gray dated March 25, 2013 at page 19, Jine'3.
11



property values. The Apeellants acknowledge that the Respondent is not flesponsiblef’or or
believed to heve caused the economic do%tum and subsequent depressed real estate market.
Therefore, any usage of trade to continually eenew the netes ét; interest only Iinto perpetuity were ‘A
excluded from the-cont'rac-t.

In the alternative, should it have been deemed that such a usaée’ of trade Qas incerporated
into the contract, the usage of trade in the lending industry had changed pfior to t}lle Appellants
executing the renewal notes with Respondent. Charles Gray admits‘in his depos;ition that he was
ﬁnsure any bank would have talked to him about refinancing the loans and ‘th'.a't he did not think
any other bank Would reﬁnance the loans at interest only. Therefore any usage of trade wherein
the lehding iﬁstitutions eontinually renewed notes at interest only had been.dispelled.'

The Appellants further argue that a eoqrse of -dealing had been eetablished, Charles Gray
admits in his deposition he did not have a bani(ing relationship with Reépo‘nden‘f prior to signing
the initial notes.!® Since this was fhe first banking >re1ati0ns‘hip the Appellants haa with |
Respondent, ‘no course of dealing can be established. The Appellants ha.u‘/e asSeﬁed that their
couree of: deeling with Shane Smith carried‘ over to Respondent and became part of the eontr‘act.‘
As stated previously Peggy Gray states that Shane Smith only guaranteed iﬁterest ohly notes “as
ldng‘ as everything was .going good‘at Keowee'.”zo Therefore, any ,cou‘rvse_jof dealing wﬁerein the _
notes were renewed with interest only payments into perpetuity should not form part of the
contract as it was specifically excluded by Respondent.

The Appellants have failed to establlish ahy usage of t;ade or course of dealing wherein

the notes would be extended with interest only terms into perpetuity and therefore the Appellants

!9 Deposition of J. Charles Gray dated March 25, 2013 at page 52, lines 7-9..
20 Deposition of Peggy B. Gray dated March'25, 2013 at page 19, line 3.
: 12 <



have failed to establish any breach of contract by Respondent. The Appellants admit 'executing

. the notes and pledging the property as collateral forj the loans. The Appellants further admit they
aceepted the interest only terms for one year and that Respondent had the right to foreclose once
the Appellants breached the contract by failing to make‘ their monthly interest payments

The terms of the notes and mortgages are clear, unamb1guous and speak for themselves
The Appellants’ own admissions detail that no employee or agent of Respondent ever promised
interest only terms into perpetuity. Therefore the Appellants’. claim for Breach of Contract
Accompanied by a Fraudulent Act and/or Fraudulent Intent must fail.

As the Appellants have failed to establish any Ibreaeh of contract, the Appellants claim
lies solely on a elaim for fraud. “In the absence of a breach lof eontraot, tlle plaintiffs proper
cause of action will generally be for fraud in the inducement” F; loyd. v. Country Szjuire Mobile
Homes, Inc. 287 S.C. 51, 54,336 S.E.2d 502, 503 (Ct..App. 1985).‘.‘ |
III.  Appellants have failed to set forth facts stating a elaim for'lTraud.

Kahn Construction co. vs. South Carolina National Bahk of Charleston restates the well
established rule coneerning fraud in South Carolina. |

“In order to recover in an action for fraud and deceit, based upon misrepresentation, the
following elements must be shown by clear cogent and convincing evidence: (1).a
representation; (2) its falsity; (3) its materiality; (4) either the knowledge of its falsity ora
reckless disregard of its truth and falsity; (5) intent that the representation be acted upon;
(6) the hearer’s ignorance of its falsity; (7) the hearer’s reliance on its truth; (8) the
hearer’s right to rely thereon; (9) the hearer’s consequent and proximate injury. Failure to
prove any one of the foregoing elements is fatal to recover.” Kahn Construction Co. vs.
South Carolina Nation Bank of Charleston, 275 S.C. 381, 384,271 S.E.2d. 414 (1980).

At the summary judgment stage, the Appellants failed to demonstrate all nine elements of
Fraud. The Appellants’ allege that the Respondent represented that identical renewal loan terms

would be extended into perpetuity. However, The Appellants admit in their depositions that no

13



one employed be Respondent ever stated that the terms of the original loans from Respondent
would be renewed with identical terms into perpetuity. Peggy Gray details in her depdsition that.
Shane Smith stated that 'the loans would be renewed at interest onlwy as long as Keov;/ee was
doing well. The Appellants both admit that when the ‘loans matured, tne market on Keowee was
in an economic decline. Peggy Gray further .admifs in her denositions that she would estimate 'the‘
“value of the lot she purchased to be $50,O(l)0.0“0.21 See Denesition of Pe'ggy B. Gray at Page 21,
line 11. |
When asked during her deposition if Respondent's employee had made a fraudulent
statement to her, the Appellant? Peggsl Gray, stated that no "emp!oyee or agent of ReSpondent'
had. Therefore the Appellants have failed to establyish any false representation rnadebb_y
Respondent. Absent a representation that conld be considered false and -mate'rial there is no

genuine issue as to any material fact in regards to the Appellants’ counterclaim for Fraud.

Iv.. Ereach df Fiduciary buty |

A fiduciary relationship exists when a person places special trust or conﬁdence in’ _
another. O’Shea v. Lesser, 308 S.C. 10, 15, 416 S.E.2d 629, 631 (1992), However, “The normal
relationship between a bank and its customer is ene of creditof-debto_r and'not ﬁduciary in
nature.’l’ Burwell v. Sduth Carolina Natiqnal Bank{‘288 S.C.. 3_4, 40, 340 S:E.2d %86, 790 (1986).
The Appellants admit neither Respondent, its agents or.ﬁem.ployees advised the Appellants on the
purchase of the properties that are the subject matter of this litigatidn, nor did Respondent ever
nqisrepresent th"evterms of the loan documents they signed. The A'ppelnlants are seasoned and

experienced real estate investors. Charles Gray admits that he has worked in the real estate

2! Deposition of Peggy B. Gray dated March 25, 2013 at page 21, line 11.



business for over ten years and was familiar with the risklrewérds of :invest‘ment opportunities. It

-is clear the Appellants knew the risks of real estate invéé_ting ah_d: understood the 10an‘lerrhs being
extended to them by Respondent at all times. The Appellants owln depdsitiorls establish there was
no reason for them to place special trust in the Responderit or its employees as they are
sophisticated real estate investors and experienced borrowers. ATlle' rglétiopship vbetween the

“Appellants and the Respondent was that of a creditor-debtor and not :ﬁduciary. in nature.
Therefore Respondent owed no fiduciary duty to The Appellants. Even if a ﬁduciafy relationship
existed the Appellants fail to identify any action of Respondent which would havé,lesulted,in a
breach of a fiduciary relationship; Once again the Appellants received what they requested from
Respondent.

V. South Carolina Unfair Trade Practices Act

| As set out hereinaboxle, Respondent acted in good faith in making the mol‘tgage loans

which are tlle subject of this litigation. Respondent never misrepresented the loan terms to the |
Appellants and has fully complied with all agreed upon logn terms. Tlle Appellénts’ point to no
deceptive, Willful acts that would rise to the lével of unfair trade practices. The Appellants have
provided no evidence that there was arly bank conduct irl making their loans which ;ldversely ‘
affected the public interest. The Appellants have failed to establlsll any evidence that shows thél'
there is a éenuine issue of material fact tllat the Respondent has violated tlle unfair trade
practices Act. Accordingly,‘their claim must fail. Robertson vs. First Union Nat’l Bank, 350

S.C. 339, 565 S.E.2d 309 (Ct. App. 2002).

15



CONCLUSION
As shown herein, Respondent ne.ver guaranteed that Appellants’ loans would bé rene\;ved
with interest only payments into perpetuity. The Appellants were seasoned real f;state investors
with full knowledge and understanding of mortgage loan transaétions. The Appéllants received
precisely what they bargained for. Respondént has complied with the tenné of the notes and
mortgages and Appellants have failed to provide any evidence of a ffaﬁdulent statement, breach

of contract, breach of fiduciary duty or unfair trade practices.

Bradley K. Richardson, Esq. (S.C. Bar #: 68385)
133 Straight Drive
Anderson, SC 29625
(864)222-0292 .
(864) 222-0892(fax) .
’ Brad@bkrlaw.net |
October 7, 2014 - - Attorney for the Responden
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