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_STATEMENT oF TSSuES o8 APPEAL

4, DIDTME TRIKL SUDGE ERA TH DENYING APPELLANTS MATLON
- FoR '?\E.LU»S ALY E o
25 < DD THE TRLAL TUDGE ERR TN WolDING THAT A WRET oF

MANDAMUS TS NoT A PREPER METHOD For LHALLERGING THE
TRIAL LouRTis LALK of SUBTELT MATTER JuRISHICTIoN

STATEMENT ofF TRE LASE

The appeilant was \ndicked foc wmurdec £a5-6s-\1-411),
buralacy €a5-=$ - - 415), and atmed (ohbery [aS-55-i\- 416)
during e APril 18945 teErm of Genecal Sessions teuttr for
Lherokee Lounty. HE Lent +o dvial olttxrober 2o Yhru
Novembes 3, 1848, wetsre the Honofable . Dacham Cale,
Sudge and Tugy. WE was (Epresentred by Donald Lereed,

) ESq., of the Cherokee C.o-\_wx-‘c\( BRars The Shraxe u0as (epce-
Sented by Trent Pruett of We Lhevokee Lounty Solltitel!s
obkice. The Suoy found him guilty en all Lharges. and Sdge

Col€ Senrenced Wim te \iFe for mudder and baralary and a

Conturcent Sentrence of twenty-fluve €25) yeaes £Lor amed
(obbeas. | |

A Xunely appeal was £1ed on agpevant's behalb. e wlas
represenxed on appeal BY LiSa Te Gregory whe filed a orief puc-
Svanvt fo Andecs u. Californiay 286 0 S, 13841461 The S.L- Lovft
of Dppeais atficmed Wis Lonvitthions and Sendences. Sxate V.
Ecaziec Mi\Namss Op.als. 21=Mo-i01 £5.¢: App. $lled ostoher
29, 1Q9, The Cemithur LIAS 1SSued dovembhec &, Q.

The appeildnt next flied a pedifian fac el of habeas Lotpus
N Mae Louck of Common pl\eds fonv Cerocere Lounty on Otxohved
W, 200k The (BSpondent made ¢ Retuia and Morion Ao
Ao A\smiss o0 NMacswh Vs, 2eoaM. An ev‘\Ae«\Ae\a«\( \nea("iv\q s held
on Seprembec 18, 2207 aY Hhe épacé—aav\\surg Loudny LontHhWouse s
“The perition Ldas A1Smissed ON DeLewmDEC VW, 200 AN G
%-ime\\( Dppeai s £\\ed on »is he\\a\vfo

The S.2. Supfeme Coult, by oder Aaked &pc‘\\ \5, 20\0s
+anstecced vhe appealdo Hhe S. . Lounyr sl Apfenica On
May 11/ 20107 Hhe Lowtr of Appeals dmissed the appeal s

i : v



Pt-\’\.“\/\e\\( pe—\ﬁ-zm f{oc R.ehe:n(n\(g wsas £i\led ‘T\r\e '@841*:\0\‘\ was
Aenved on July M, 2010

on Apcil 14, 2013, appelant H\ed atRo Se Peiion £a¢ Wk
of Mandamus in e Lovemion T\eas Louet £l Cherokee Loandkys
By ovdec dated OCAphec 29, 2613, Tudge “Decham Lole deaied
Yhe s5tit of maandamug. The appellant Yhen Flied a metion
For Suage Lole's Yesnsal/and metion £o¢ Vacation of Ju Age‘s
ofdec. On Felbraacy Z\, 2o, Sadge &o&e Acnied the Wiohons
+£o¢ NasLation of his ocdel and relusal. A_\»\me\x( aohie of

m?pea\ and Worion Xo prmaccé ‘a forma was €ied \n\; Ahe aQ;peMaM—
on Mageh 14, 20, The Supreme Lowcr a33\gned appelant a

dotiket numbes  26\1-000-595), ganted Wim 1eave ‘o proce cd

in<€ocna wpauq}f_nsl 4nd rrang ﬁCf(eA \r\\a LosSE e Ve Couty of .
4,.-_"“HQ{>ECHS foc dis @oéd‘\ on

'ARGUN\EM‘(S

1. THE TRLAL TudDGE ER.REB TADENVL N A@‘?t\.\)\& 3 MoT“I.oi\
Fol. RECUSAL.

T -Vnls fase, Sudge T. Derham Lele Lias -\-\r\t Tadge Whe
presided sver appetlants Coimingl +oial at winich Re was foowicred
and Senvrenced by Sudge Cole Ao e \ife SenYenCes fof mudel,
buto\atyy and’ o ConCufent lenty- fwe(25) =ars fo¢ acmed
obbheXye P\Se, Tudge Lole 16 the same sudge s Yfasided
sNec appeilant's pezhhor\ £o¢ LOTHY of Mandawmus that We'is
Challenging on Ahis appeal,

As a ¥heeshola makter in ElogA Ns ;:zﬁ:gkc‘:, Moo Sa€.,24 \H5
(1ral, Mae S.0. Supreme Louct held Yok %t adopyed a pex

Se Tule Hhatra Xudge vohwo m/SC,P\eAu\EAAro heat a post-Lon-
vittion matrec vaust, Lpon Yequest of Ahe agplitant: Ye-
c.uSe \(\ymsel{,#\v: ;mgsaaa ow::c asp:p\ucow\-\s coiminal H»o\,

of pfo!na-‘\'\oh evoltohion for u)h\d/\ PoSt- Conlickian Yelielf \s

.Sough’\‘. See a\so. State Ve Watiins, f52 S, E.24 2.6\ (5.C. 209).

Finally, as the fecod Shains thatr adge Cole-was, in fack,

A



e Same Judge who 'preszéA ovel appeilantls Aeiminal +rlal,

+his Couct Should £ind that Sudge Cole evied tn denviag n@pe\lam-,c
mMoton for ws rccusaa and Vdc.a-\-‘o"\ of Wis ocaes,

1. THE TRIAL TuDGE ERRED BY HolDING TWNT AWRIT of
MANDAMUS TS NCTAPROPER METHOD FoR LHALLENGING THETRIAL

CoukT's LACK OF SuBIECT MATTER ma-:.sb's.am-a, o

In4his Case. Hhe appellant £iled a Qe‘m—.an for {sguance of a
writ of mandamus 4o thatlenging Ahe +vial Lourr's Subzect-matte
Jusdiction Yo Convitt And sSentence him. In c\e'm( ing Yne um-\—
Judge T, Decham Cole held that ﬂ)&t—n’noneﬂs WYY of wanda mas
Aid not Satisfy Yhe elemeats, nor Mne Putpose s ot a u&n\— ot
Mandamus as esStablished by Case \aw. Nowever, Conivacy 45
G‘uAge Loie's roling. Ywe S. Co éupfemc Loucr Was held thayx
{€sues of Subzecr-wmaktec ‘a’{.v. 15 ATeY s may be faised

Wk o W\anAamus see m&egSOn Ve Skakxe, 520 S.L,id 348
(S.Lo App. 2ool) .

Heve, Yhe appellant (2guested a hearing on Yas weik of
mandawmus whecehy he Contended that his +rlal Court \acked’
SubSect-Watter TurisdicAion Yo Conyvict Wim upon Indictments
ot Were dresented cudside of a +eim of genecal Sessions
Court. The appeilant's LAlaim IS based antAaffidavit? daarmas
Sabmitted by dne Sevendn Judidial &x(‘(‘.uvl' Solicitol, Teany
No Pruedt, in which We assests ‘hat agpeilant's ndlctments
wdere ot presen\-cA by a grand Tuly c&u‘(‘w\g a Yecm of qe.'\e.\raa\
Sessisns Coutt. ExWibid.A. ' ‘

Solitibar Pruetr fuctnel assecrs wn hWis AfFdavit Yot
‘he Felal Coutd was vested wirh SabTectk-matrie! Juais-
diction even without a preseatrment of apPlicant's indietm ems
duling a-Yeim of general Sessions Coutt. N SuppoCr of his

assSetronS, e Ci\ves ¥he Supreme Couttls holding \n Rlowin
Yo Siate, HAQ S.E.2d AU ASARN. Whieh Wed as fellows?

The Lounty grand Tacy i6'emganeied’ Auc.ng
Hhe £183F Yeim of genecal Sessions of Ahe ‘
Calender yeal. seelode Anni§§ i~ N- 1550~
W50 Lsupype \qqs). By administative odel



s

of the Chief Justice, the Chiet Judge fof
adwiniStvatrive purposas n Tadicial Livcoir
1S (eSponsible forScheduling when the
aland Tuly I Each Lounty tidain the
Litcuit wi Lonvene J» (eceive eldence
and Ael\mefate. AdMinistratiNe Secrionsse
Register. pp. L ADMIN 3-H. This ofdef Spech-
ficaily encoucaqes +he Lwhief Tudge Ao Con-
Vene Mne gtand Sucy when Hhe Louly of
general Sessions {a notin Session. Nrfrec
e gland Tucy has Aetibecated, it ¥nen
r2pocts s £inding of “true bivar *No &Y
‘2 the Coult of aenefal Sessions. This
Y& fort viay e made. anthe same day aS the
gland Tuly mares s Finding, of & may be
made ot Some. Latec Xine.

The Beudn Couck only Lired A portion of the s.t. Lede & u-7-1550
Whith was entitizASNMannes of Drauding Grrand Jacors” and Stroked
Hhe fo\lowsing,in (elevant paft s ' . '

No \eSsS Haan fifteen days belole the Conveawng
of ¥he firskAeom of Coutk of genecal SessisAS
for the dalendac \yeal,? Wwe Tuty LommissSioner
Shall Arawd From +Hhe Tuly wox Ahe numbec of

gtand Tucors WhiCh Yhe . ax Chief admninis -

Tudge €of the LICAVW has Aetermined Yo e
Sufiicient in ocdet ¥o impanel a gand Juc

Y
Ceoa T meAin+e\Y AFLEC Yhese afand Ja oS
ace Arania, ™

e t\ect< of Conltr Shal i SSUe a
Lk of \en\Te factas fol TheéSe grand Tues
Yequiring Yhed atrendance onthe £list Aay
oF Pne TAesk (DEER OF GV \ LABNCTa S5, oS)
“Coutk ‘W\ W€ Co‘un{—)(f,‘. EMphasis aaded o

T veviewing dne ahove Statute, Wis cleac, by LompadiSany,
ook the Brown Coudt Aid ot (Ecite Mne inhole S—\—a‘\-u-\—e_\a\’\\—s
ruling. The Sratstory +etwnms being Consktued musk he ex-
amined in Context and their meaning detrarminezd by aksing

0% othel derms nsed n Hhe Statutre. Shate vo Budsan, 519Q
SE.23 5M1MLS. 2. Agp. 19D

Fatdhetmore, o Yeviews of ¥he whole Statete Shows-Haak
the S.c. Legislotos Ald 2mpowdec Hae Chiet Tustice and Awe
Aaminighative Shudge usith autheciy +otempannel” parendial
Ffand Tuacs duksSide a rertw of general S=s<ions Coutt, hod-
ENec, Hre Legisiatols did not extrend antholiby 4o eithec the
Chiet Tushice of adminiSirative Sudge 45 Convene a arand

1\
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Jucy owrside of a e of genercal Sessions Loutk. Thevetfore amy

Yeliance sn Reowdn's decision Yo A@f\\{ e c:appe\\aM-‘s '{S_\('\Sc\'u‘_-\—\aqai
C\O'\W\ wWou\d he mq\SQ\aL@AQ 663/ 8.0, Const. ack A, .56(: Be ’

Jotuwsithstanding, having Shown that the Chief dustice ©.
Lould nok have authorized a chief Bdminiskcatrive Jndge 4o Lonvene
a gland Tuly ocutrside of atecm of genecal Sessions Loutt to (€~
ot bills of Indickments, Yhe appellant now Aifecks ¥he Lou¥s
Yeview of whetnec the retumm of Wis Wdichment ourside of a
Yerm of general Sessions Coutt Could have Aepiived e Couty
of 5u&>:rec\-—vn&4+er,3§ﬂ&ﬁ cMza X0 Conviet Wim, TO (eSoWe WS
Guestion, one muS—\-"%n-\-eq)fe—\- e hoding by +he WS, Sugreme
Coott n WS, Ve Botton. 122 S. Ok 118I L2002), wokich guided the

S. € Supreme Coutd's Wolding in State v. Genteys L8 S.E. Zd
HAY (Zoa5).: Xn both foMpn and Gentry, whe Coutds held Yhat
the term SubTecr-marred JuclSAVCH a0 Mmeaas the Court's
Statutoly and Consrtutiznal Power 4o adTudicatre a LasSe.

In ce\lance on Coton and Gentrry, the appellant Submis
Hhat the S.L. Constitoron and Satutacy Lams wiandate that
o . petSen May be held +o onswel fof any Cime wn\esg upan
a freseatment of an indierment by a lawfully fomened gland
Sury’s S.c. Const.. Alt T, 85\ S. L, Code OF’PLamJ§\°1‘IQ—lo= Moce-
ONes, Yhe gfan‘a Suty as \audully Acawn 4of .Sendice LPon +he
denectal Sessions Loutt Shail meer Witk the foutt o+ cack
of s recms. s. 0. Code & - 0. Exwiait 2o T addvhon,
ng Coundy Saliziter Shail g)reparé,, and, Altougn the presiding
D‘uc\gg of geneval Sessions Loutk, Submit Yo grand wuyg k
Lills of {ndickmenys, s. .. Code BU-A-2\a. Exhibit \(
o Futkherwmore, dhe s, ¢, Supteme Loudtt has weld Mak no
mdtll-i:vv\er\;\- Wnay k€ due billed by 4 gfand Tury when genem)
fsess;;a; 'S ek i atecm’ Since the QVand Tucy's Tucisdie-
\5 Loextrensive with diminal Turisdicdion of the qenex: \
SeSS\ons lourt In wihich (s Corvened and Loc u)\/?.c_&\ \:‘

| :S;. Yo mare inguivy on Presentment of indictmenss, see
9Fate ve MaClure, 289 5.8,24 \58 (5., 0. \A82),

o / 5
'



Thuss in WReeping With the mandatory provisions of fonstiia-
Fional Pfo\l‘\'stoné ot Conﬁ-%\}q\“;onq\ and %.-\-a‘\-u%?o;v"‘y'-z \aws - +kev
Lhetokee Coundy Solicitorts otfice Could nov nave \awkully
obtained appellantis indickments 4o fonfec sub:s‘ec.-\-—vﬂaf*—e(
Sudsdiekian upon genetal Sessions Gaurt 4o 4ty and Conviek |
appeUant uhen rhe Cherowes Lounty g,t}an‘em\ Sessions Lanfr
LGS Notin aFetm on S Ocrasec \Q, aan’, Ao Cotdene and

oversee Yhe grand muly plocess in accsldance Lith
Lonshitokional and Shatuto

Ty fEquitementS, Seeg, €oges
Sfote vo Sandets, \b3 5.8.24 220 75,0, 468,

FInall, Ahe appelant Sabmits vhat 4s Coutt Svald
£ind Matx a\l acks +airen vy Yhe Chersee Solleivocls oblice

outside of Conskltuiional and Statutocy cestcietions 4o
obkain appevaniie WAk menks s, by necessivy, Aeemed

- o bewall and woid Since Yoo grand Tiey wiast be Lorvened
Lvnder a rewm of denefal sSessions Louct 4o present bills
o inA'\c:-kvv\en-\ﬁ Yo confer SubTec- WMatter Surisdietian
HPon a genecal Sessions Coort to vy Criminal AaGes.

- Lone i—%iak&

WHERE foRE., foc the -C-a\'esa‘mg {eagons s ¥a\s Haonaable
Louvtt Shoura ant appellantis Petitien Por vort of Mandamas
+0 (evecse and Vatate g '

PPellants tonvichons an g=ntences
as apPellant- has heen hlega\h( Weatcecared foc ovec Zignteen
08) Jeats. . -

"P\eépea#ut\y Submitied,

L L2000 T4 el
SAZAVeC Vo Willlams %331393
Per(\( Lorfectional Trst.
Y. ‘ 5 H30 Sar\awn Road -Qaa/izy
Date! LO-C - Octator, sy Pelzerns.c. 2a66a
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