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STATEMENT OF THE CASE

This is a claﬁﬁ for partjal reimbﬁrsement from the South Ca‘rolina Second Inj@
Fund (“the Fund”) by Yuasa Exide Incorborated, Employer, and Arrowpoint Capital
Corporation, Carrier (éo]lectively “Carrier”), pursuant to S.C. Code Ann. § 42-9-400.
The underlying c'ase'wés settled by Employer/Ca.rrier and Claimant without a hearing. In
this reimbursement casq; Cax‘ri‘er alleged that it incurred substantially greater liability for
compenéEtioﬁ and medical benefits when.employee, Joe Mathis’ (“Claiﬁmt”), alleged
preexisting heavy metal pbisoning and -brain damage were either éggravated by or
combined with his November 30, 1998 work r:elated injury to his brain, kidneys, liyer,
and to' his m{isculoskele'tal, cognitive, pulmonary, neruropathic and cardiox}ascula:'

systems. Carrier further alleged that Claimant’s preexisting conditions were a hindrance
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or obstacle to employment. The Fund denied that Carrier met any of the requirements for
reimbursement, si:oeciﬁqally assertfng that Claimant’s heavy metal exposure and alleged
brain d;mage were not preexisting coﬁditions and further denied that the alleged
preexisting conditions were permanent and serious enough to 'coﬁstitute a hindrance or
obstacle to Claimant’s emploszment as per S.C. Code Ann. § 42-9-400. The F\und also
- asserted that the clajm was barred _b}{ S.C. Code Ann. § 42-7-320(B) and its subsections.

The Hearing Commissioner denied Carrier’s reimbursement request pursuant to

S.C. Code Ann. § 42-9-400 and the Full Commission, En Banc, affirmed.

STANDARD OF REVIEW
The standard of review for decisions of the Workers’ Compensation Commission
is established in the Admhﬁstrative Procedures Act. South Carolina Second Injury Fund

v. Liberty Mutual Insurance Co.-353 S.C. 117, 576 S.E.2d 199 (S.C. App. 2003). A

Teviewing court must not disturb the Workers’ Compensation Commission’s findings if

those findings are supported by substantial evidence in the record. Pearson v. JPS

Converter & Indﬁs. Corp. 327 S.C. 393, 489 S.E.2d 219 (S.C. App. 1997).; The fact that
reasonable fniﬁds may differ or that there is the possibility of drawing inconsisteﬁt
.- conclusions does not preve'ﬁt an agency’s findings from being supported by substantial
evidence. Grant v. South Carolina Coastal Council 319 S.C. 348, 461 .S.E. 2dl 388 (S.C.
: 1995). |
| DISCUSSION

After reviewing thc- evidence and hearing the oral arguments of the parties, I

affirm. Carrier argued that th_e decision below was not based on substantial evidence and

should be reversed. I disagree.
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- The Commission’s decision that Claimant did hqt have brain damage prior to his
occupationaly expoéure wag supported by the substantial evidence in the record.
Claimant’s Imitial Occupaﬁonal Hisfory form, “which was completed in
_ approximatély 1984, indicated that he had been exposed to lead but had not sustained any
work injuries. ROA pp. 121-122. Claimant’s 1986 éxamination revealed he was healthy.
ROA p.124. Claimant’s phy‘sicél éxaminations from 1986 through 1995 reyéaled
elevated cholesterol but he was noted to be “otherwise healthy.” ROA pp. 124-127 and
129-131. On Aligust 12, 2009, Claimant testified via depositidn. ROA pp.: 143-192.
| However, Claimant testified in his deposition that he worked for Yuasa Exide for
approximately twenty-three (23) years, from 1975 to 1998. ROA p. 154. He noted that
his most recent .physical exsim_inaﬁon was normal and that in the last twenty-five (25)
years he had visited a doctor fo; a pinched“nerve in his bacic‘, which required physical
thérapy. " Claimant indicated that his pinched nerve iss;ue arose after he stopped working
for' Yuasa Exide. ROA pp. 159-163. -

The vocati‘onal‘ assessment indic;ated that Claimant was functionally illiterate and
other records indicated thaf Claitﬁant was a high schoc;l graduétc with no history of grade
failure, had never been diagnosed with a learning disability and never was determined to
be in need of special‘iied éducational classes. ROA pp. 105-110.

Thé Commission’s vdecvision that Claimant’s lea.d‘ exposure was not his first and
subsequent injuries is also supported by substantial “evidence in the record. The
- Commission determined tha:t Claimant’s éxPosure to lead during his twenty-three (23)
years of. employment constitutes a singlé occupﬁtional exposure based onv the plain

meaning of the statute. The Commission based this interpretation on the plain meaning

\
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of the statute and on the mt;dical evidénce in the record. Section 42-9-400(a) references
| “subseqﬁent disabi'lity,'” “preexisting\impairment,” and “subsequent injury.” The mjury
for v;}hiph reimbursement is sought is preexisting lead/heavy metal exposure, brain
damage and cognitive dysfunction. The plain meaning of the statute fequires that the
preexisting condition 4pre<‘ie;tAe the work injury, which in this case is the occupational
‘exposure. The medical eVideﬁce, including a neuropsychological evaluation, indicated
. fhat Claimant’s cognitivg deficits, lead/heavy metal poisoning and alleged brain damage
| were éausea by thé lead/heavy metal exposure and did not preexist. ROA pp. 109-115.
| Canier relies hgavily on the Claimant’s blood levels and the OSHA regulations

,regérding permissible exposure to lead. However, the statutory reimbursement scheme

does not require any deference to OSHA regulations. See S.C. Code Ann, § 42-9-400.

Carrier indicated that it is entitled to a presumption that Claimant’s preexisting condjtions>

were permanent and serious enough to constitute a hindrance to his employment.
However, in order to implfcatg a presumption, the .condi-tion must be a preexisting one.
S.C. Code Ann. §42-9-400(d)..‘ Here, Claimant did not have a preexisting condition
before his occupational exposure; and, as such, a presumption does not apply.

| . The Commission’s decision was also supported by recent case law. In Carolinas
Recyclin‘g‘, the South Carolina Court of Appeals feversed the decision of the Commission
because the Appellate Panel “relied eXclusivély upon an evaluation by a non-treating

physician who only met with the Claimant on one occasioﬁ.” 1398 S.C. 480, 485, 730

S.E.2d 324, 327 (Ct.App. 2012). In this case, Carrier also relied on the medical opinions

of two (2) non treating physicians. Consistent with Carolinas Recycling, the Commission

~

refused to rely on physicians who did not provide any treatment to Claimant.
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Furthermore, the Commission is not required to rely on a medical questionnaire.

The Commission determines the weight of the evidence. In Anderson et al. v. Campbell

Tile Co , the South Cafolina Supreme Court held that opinions of medical experts may
constitute substantiai evidence sufficient to support a judgment. 202 S.C. 54, 24 SE.2d
104 (1943). Anderson does not require that the opinions of medical experts are the only
evidence that may constitute substantial evidence nor does it exclude other sufficiently
compelling evidence that would .suppoAIt a judgment. Anderson also held that the
Commi;sion determines the weight given ;co the op\inioln of medical-experts. Id. While
Carrier sublmitted medical certilﬁcates supporting the elements of réimbursement, the
Commission is not i’equired to‘ give medical questionnaires conclusive effect to the

exclusion of other more compelling evidence. Ballenger v. Southem Worsted
Corporation, 209 S.C. 463, 467, 40 S.E.2d 681, 682-83 (1946). The Commission’s
decision to place little weight\on the medical questionnaires of non-treating physicians

was well within its discretion.

The Commission’s decision is also consistent with Burnette v. City of Greenville,

401 S.C. 417, 737. S.E.2d 200 (2012). In Burnette v. City of Greenville, the South

Carolina Court of Appeals reversed and remanded the case to the Commission because
the Commission’s decision was based on the medical opinion of a single commissioner

rather than a medical provider. Id. In Bumette, the reimbursement elements at issue

were solely medical issues that required an interpretation of diagnostic tests such as MRIs
and CT ‘scans. On the corit’rary, the reimbursement element in this case involves the
statutory interpretation of whether Claimant’s lead exposure was the preexisting

condition and the subsequent injury. It is well settled that an agency’s interpretation of




“its own statutes will be given great deference unless compelling reasons require |
otherwise. CFRE, LLC v. Greenville Céunty Assessor, 395 S.C. 67, 77, 716 S.E.2d 877,
882 tS.C. 2011). Inthe absénce of compelling reasons requiring otherwise, this Court
gives defer'ehce to the Commission’s in‘terbretation. ‘
ORbER ,
IT IS HEREBY ORDERED, ADJUDGED, AND IDI\ECREED that the Order of
the South Carolina Workers’ Coxhpensation Commission denying. Carrier’s claim for

reimbursement from the South Carolina Second Injury Fund pursuant to S.C. Code Ann,

§ 42-9-400 was supported by substantial evidence and is AFFIRMED. |
| AND IT 1S SO ORDERED this_~— day ofg—yf( _ 2014

g, @ﬂe{ Circuit Court Judge
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