THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS : A
ARV NN
APPEAL FROM GREENVILLE R‘E@ CEIVE :
COMMON PLEAS COURT ' i
’ ' AUG 112014
Letitia H. Verdin, Circuit Court Judge SC Court of Appeals
Appellate Case No.: 2014-1718 :
K&S Food Services, Inc. d/b/a Hailee’s Bar and GIill, ......c.ccccccerveevsvesecsssssresesssssssesssnn Appellant,
. ‘ ' v.
City of Mauldin and Mauldin City Council, John Gardner,
Brian Turner, and Callista, LLC,
Defendants, .
Of whom City of Mauldin and Mauldin City Council, John Gardner . |
and Brian TUIMET T the, ..u.....cccucreuieeceeectceie s csestesssossesess s seseseeseessesseassasasessans Respondents.

APPELLANT’S FINAL BRIEF

Robert Clyde Childs III
The Childs Law Firm
2100 Poinsett Hwy., Ste. E
Greenville, SC 29609 -
(864)-242-9997

(864) 242-9914 facsimile

J. Falkner Wilkes

114 Whitsett Street
Greenville, SC 29601
(864) 282-1292

(864) 271-6035 facsimilie
Counsel for Appellant -



TABLE OF CONTENTS

Table of Authorities ................. eereereeneens hevereesea e e s ee e ee e e eeeeeseeese e sereeseraseene i -

Statement of the Issue on Appeal ................................................................... e R iii

Statement of Case ......ccoecirvererieicninrcrereer e ettt et e e et e st re b saeeanes 1
ARGUMENTS

1 THE COURT ERRED BY FAILING TO AWARD A REASONABLE

AMOUNT OF ATTORNEY FEES AND COSTS ON PLAINTIFF’S
T FOTA CLAIM ...ttt ettt et se st et s st st e seesassasssenesnnens 2

CONCLUSION



TABLE OF AUTHORITIES

Cases

.....................................

Sloaﬁ v. Friends of the Hunley, Inc., 369 S.C. 20, 630 S.E.2d 474 (2006)

Society of Professional Journalists v. Sexton, 283 S.C. 563, 324 S.E.2d 313 (1984)

.....................

......................................................

Heath v. City of Aiken, 203 S.C., 178,394 S.E. 2d 709 (1990)

Charleston Lumb¢r Company v. MiIlér Housin,q, 318 S.C. 471,

458 S.E.2d 431 (S.C. App. 1995)

...................................................................................................

.................................

Hardaway Concrete v. Hall, 374 S.C.216; 647 S.E.2d 488 (S.C. App. 2007)
Statutes

SCHION 30-4-1001 ....tcetereieermesnsesneecesessessenee S et ees s 2

Other

i



ISSUES ON APPEAL

Did the Coutt err in failing to find specific facts to support its determination of a reduced
amount of attorney fees and costs‘7

Did the Court err in failing to make spec1ﬁc ﬁndlngs or to state its method for calculatmg
attorney fees and costs? : :

Did the Court err in its calculations of an attorney fee and costs award?

'D1d the Court-err in limiting Appellant’s award attorney fees and costs necessary in the

bringing and ma1nta1n1ng of the FOIA cla1m‘7

iii



S'TATEMENT OF THE CASE

This matter came to Court by way. of two' 'Complaints filed by K&S Food Service's
allegin‘g 8 causes of action, including a FOIA claim. The Defendants timely filed an Answer. The
" matter subsequently was resolved by summary judgment for the Defendant on two causes and for
the Plaintiff on the FOIA claim. A heanng was later held on Plamtrffs request for attorney fees
vand costs pursuant to FOIA. An Order was entered was entered on.-May 14, 2013, by the
Honorable Letitia' Verdin awarding Plaintiff attorney fees and costs. The Plaintiff filed tinrely
post trial motlons seekrng to alter or amend the Judgment A Supplemental Order was entered on
July 15, 2013 by way of-a Form 4. denylng Plarntlff s post trial motion. The Appellant timely
filed notice of appeal. |

. Appellant was represented by Robert C. Childs, 111, at the tria‘l‘ and on this appeal.

The Respondent was represented at trial and on appeal by J ohn'B. Duggan.



" ARGUMENT

L. THE COURT ERRED BY FAILING TO AWARD A REASONABLE AMOUNT
OF ATTORNEY FEES AND COSTS ON PLAINTIFF'S FOIA CLAIM.

Plaintiff brought this case against the city. alleging‘ several causes of action. Subseqﬁent to
meciiatiqn and hearing the su@m judgment was granted in favor of the Plaintiff on its FOIA
cause of action and for the Defeﬂdant on all other causes of action. As 'the prevailin‘g'party ona
FOIA claim the Plaintiff sought ‘attorﬁey fees and costs pursuant to Section 30-4-'1 00, ‘e.t seq.
Plaintiff claimed $1 9.,941.87 in attorney fees and costs reléting soleiy to the FOIA claim or in
which the FOI‘A and ofher is'sules‘ \;»fere 'interfwined. A heariﬁg was held and the trial court:
awarded Iattprneys fees‘a.nd cbsts to the Plaintiff, but limited the récove;y'to onfy $1,500.00. A's
the re;ord will show, the trial cc;urt's severe lirﬁitation of fées cénstitutes an abuse of discretion.

Due to the lack of spéciﬁc findings it is impéssible to detltl‘:rmine the metﬁod, .i.f any
existed, in the trial court's calcuiation of fees in this case. Counsel's hourly rafe is $350.60. This
rate was applicd to all time spent on the caée, including the FOIA issue. The court held the
$3 50.00 hourly rate. was excessive. It failed however to explain how the rate was excessive, or
- more,importantly, what it determined the appro;;riate'hc‘)urly rate tc; be. As show in his affidavit,
Plaintiff's counsel chargéd a rate of three Hundred and ﬁ'fty dollars bgr hour for all time expended
on the case. Althoug.h‘ the Defendant cbnteﬁ&ed that three _hundred and ‘ﬁfty' dollars Was
égces"sive, it offered no evidence, nor any suggestion as to what an appropriéte rate would be
appropriate. The Plaintiff, however, offered the Laffey Matrix in support for his fee rate.
(Matrix). The Matrix is fecognized and uégd by fedéral courts to detlermine the reasonableness

of attorney fees in litigated cases. (R. p. 149). The Matrix indicates a rate of five hundred and



five dollars anl Hour is appropriate for étt’omeys wﬁh over twenty y?a;rs of experience. Counsel
“has twenty-ninel years in .practice énd exte‘nsivc experierylce' 1n FOIA cases. Although the éourt
makes a refere;lce to"ir‘narket ‘rates_ for ’similar serviqes in this area and fees in similar cases," it .
failed to make any specific ﬁndihgs as to what those rates were or how thej‘r were applied in the
court's calcuiations.. The trial court's drder fails to find facts sufficient to support its
détenhination that counsel's hémly rate was excessive.
The trial 'co.urt further e;rred in its anélyéis ‘of the natulfe, exfeﬁt; and difficulty of the case.
The court's order stétes that FOIA issue "involved an @qomplicated, straight forward matter.....
and did not require sophisticated legal se?vices or éxtensivg wqu by the Plaintiff's couns_el". R.
p- 38), While the Court may be correct thét the issue éhould not have require(i extensive work, it
is in error finding that it did not require extenéiye work. The trial court's fuling overlooksvthe fevlnctA
that however straight forward the issﬁe may haye seemed in fetr_ospect, the Defendant
aggressively defended the FOIA claim and é;used the' Plaintiff to have to expend a large 'am;)unt
of time on the issue by intertwining it in their defeﬁse of the case as alwhole. The De;fendanf
denied the FOIA viqlation in its Answer. (R. p.- 65). The Deféhdant then made a motién to

dismiss the present case and a related case. The Defendant's motion included the FOIA claim.

(R: p. 68-77). In support of the Defendant's motion to dismiss it filed.a seven page memorandum.

of law. (R. p. 71-77). The memorandum-cited Holden v. Cribb, Lennon v. S.C. Costal Council,

‘Byrd v. Irmo High, Jabkson v. State, Seabroék‘ v. City of F ollv Beach, Linda Mc Co. v. Shore,

Berry v. Zahler, and Fabian's.Uptown Chérlestpn, Inc., v. SC: Tax Comm'n. ADefendan.t'sl motion

cited eight cases in addition to the Tort's Claim Act. In addition to the eight cases, the Defendant -

cited the Tort's Claim Act in general." The Defendant's motion to-dismiss necessitated ‘the
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Plaintiff's response. The eight cases alone required és much as 57 pages of review for Plainti.ffs
counsel in his aﬂalysis o.rf the motion, and does not :includé any of the cases referenced within
those eight casés. While the FOIA méy hav”e been a straight forward i.ésue, the Defendant
complicated the case by itls defense and neces§itated a thorough handling of the issue by the
Plaintiff. The cburt therefdre erred in its determination of the complexity of the issue. '

The Dgfendant subsequently ﬁled‘a motion. wiFh attachments totaling .24 pagés seeking
summary judgment on the FOIA cause éf action. This necessitated thé Plaintiff expend time in
the preparation and .-def¢nse of the motion. The Defendant's Notice and Motion for Summary
‘Judgment with attaéhments was ovef:twenty. four pagés long. It presented legal argument and
disputed every factual allegation rr;ade by. the Plaintiff in hils FOIA cause of action. (R: p; l1 15-
144). The Defendgnts continued to contest the FQIA‘issue, statiﬁg in their Memo}andum "In

' summafy’ Council did ‘not violate the requirements or the Spirit of the Freedom of information
Act." (R.p. 85). A review of the record reflects an apprdpriate amount Qf time devoted t(; each of
the but 6f court task§ identified in cour.lsel's‘afﬁdavit. This is elspecially true in light of the fact
that most were necessitated by the pbsition or actions taken by the Defendant. The trial court'é

. finding that the FOIA issue was simble and straight forward is thereforé in'error.

The trial cquﬁ further failed in its cdnsideration.of the time nece.ssa‘rily devoted t‘.o..the -

FOIA issue. The frigl‘ court appéars t'o have attempted to segregate out time for court hearings

relating to the case because there were other issues involved in addition to the FOIA claim. It is
however, impossible Vto‘determine the rﬁethod used by the court in its reduction of fees a‘sl: féhe
court failed to identify all of the items it was exéluding or reducing, of the method it was using to -
calculate a reduction. To the extent that the court aﬁempted to segregate out a portion of the 'fees

4



relating to che.r issﬁeé, the éomtlbver‘l‘doked the fact that the issu'e‘s were so intertwined that the
FOIA clair”n;could.n(.)t simply be segregéted out from the case as. a‘ whole. |
The Court's awar;i in thjs case is insﬁfﬁcient to:‘even corﬁpensate for the ﬁling fees, costs
and time required for just for mediétion and qoﬁrt appgafances. ‘Here parties wefe each rgqﬁired
to attend mandateld.mediation in 'this c'ase. The Plaiﬁtiff‘s attorney fee affidavit indicatés 4.75
" hours devoted to the mediatioﬁ. The trial court made no findings as to how the time devoted to
mediation was inaccurate or unreasonable. Plaintiff's attofney fee afﬁdavitAalso included time
devoted to the cogrt' attendance. The pgttiés weré each' reqﬁirevd_‘ to attend a Summary Judgment
hearing. Plaintiffs attorney fee afﬁde}Vit shows only 3.75 hours‘ for the prepafation and
attendance at the héaring: Again, the tdal court made no ﬁndiﬁés, or otherwi‘se explained how
time relating to court appearances Would be an unreasonable cost. The trial court theref0r¢ erred
in holding that counsel spent excessive time on the FOIA cléim.l
Because the trial court's order is lacking iﬂ findings, it is impossible to know what
" method the court used to determine $1,‘5'0‘0.00 és the appropriate amount of fees to award in this
. case. At the hearing to determine attémey fees and costs, the Deféndant’s argued couﬂc’il’s lack of
" bad faith as a basis for limiting Plginfiffs attorney fee award. To the extent that the trial court
may have considered .mg®ent by .fhe. Defendant as té the lack of bad faith, or.any remedlial.
measures, it erred in the reductioﬁ of Appellant's attorney's fee award. Good faith, or the lack of -

bad faith, is not a consideration for award of fees. See Society of Professional Journalists v.

Sexton, 283 S.C. 563, 324 SE.2d 313 (1984). Nor does action by a public body faken after filing

of a lawsuit to resolve the question negate a violation of FOIA. .Society of Professional

Journalists v. Sexton, 283 S.C, 563; 324 S.E.2d 313 (1984). The clear purpose of awarding - -
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attorney fees under Section 30-4-100, ef seq, is to enforce complianc¢ with FOIA. As a result,

 the beneficial effect in prevailing on the FOIA claﬁm exceeds any issues which the Appellant did

_not prevail on. The trial court erred. in failing to consider the benefit of FOIA enforcement as a

major factor in its determination of attorney's fees and costs. See Sloan v. Friends of the Hunley,

- Inc., 369 S.C.20,. 26, 630 S.E.2d 474, 477 (2006) citing (Heath v. City of Aiken, 203'S.C., 178,

182-183; 394 S.E. 2d 709-711 (1990). . -
Although the Plajnti.ffs case involved issues.other than the FOIA claim, Plaintiff's
affidavit excluded the time devoted solely to other.issues. To the extent that counsel's time was
devoted to wqu on the FOIA and non-FOIA issues simultaneously, Plaintiff is entitled to
recovery even if he' does not prevail on the non-FOIA issues. In the present case, because the
FOIA and non—fOIA issues were intertwined, the Plaintiff is entitled to the recovery of attorney's
fees related to the time devoted to- matters which included the FOIA claim. See Charleston

Lumber Company v. Miller Housing. 318 S.C. 471, 458 S.E.2d 431 ‘(S.C; App. 1995);

Hardaway Concreté v. Hall. 374 S.C. 216; 647 S.E.2d 488 (S.C. App. 2007). .

In this case, the trial court's sévere limitation of Plaintiff's attorney fees and costs to only
$1,500.00 places an unreasonable burden on the Appellant in what resulted in a successful effor,t 'I
to enforce FOIA in this case.uI_’Alacing such a financial burden .on a single citizen because he did
not prevail on other allegations in the complaint will have a chilling effect on the public’é
willingness to cqnti_nue to safeguard and enforce compliance with FOIA when Violaﬁons are
discovered. The overriding public benefit of prevailing on a FOIA claim warrants a full award of
fees and costs related to that claim.

The ;[rial court failed to set foﬁh its method ‘o‘f‘ calculating attorney fees. It failed to find -
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what a reasonable fee should be or-the amount of time that should have been expended on the
FOIA claim. The coﬁrt's ruling that counsel's rate and time expended were excessive is
unsupported by Speciﬁc lﬁﬁdings,: or facts 1n record. The decision of fhe tr‘.ial coﬁrt limiting the
recovery of aﬁbméy fees and costs should tﬁefefore be r.eversed, |
CONCLUSiON |
Based on the fofegoing, the rele\}ant portion§ of the lowerx couﬁ's decision should
reversed and rgmanded for further ﬁndingg or, to the extent possible, an ,appropriaté award of

attorney fees and costs ordered.
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2100 Poinsett Hwy. Suite D
Greenville, SC29609

Greenville, SC 20601

(864) 282-1292

(864) 421-4618 facsimile. .
. Counsel for Appellant.

August 8, 2014.
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