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PROCEEDTINGS

(WHEREUPON, a statement was marked as State's Exhibit
No. 1 and received into evidence at this time.)

SOLICITOR BARNETTE: May it please the Court?

THE COURT: Yes, sir, Mr. Barnette.

SOLICITOR BARNETTE: May it please the Court, Your
Honor .

THE COURT: Yes, sir.

SOLICITOR BARNETTE: This is The State versus Thomas
Pérter. He's pleading guilty to 08-GS-42-7535(A), kour
Honor. Indictment -- he's just pleading to Count One of the
indictment. The indictment is attempted armed robbery. Has
been true billed by the Grand Jury.

we are just asking for the plea to be taken today, Your
Honor, and the sentencing be delayed. There's some other
matters involving the codefendant that will be taken up. He
is checked with his bondsman. I understand his bondsman is
willing to continue on his bond. So, we ask that he remain
on the same bond---

THE COURT: A1l right.

SOLICITOR BARNETTE: ---if that's okay, with the

Court's permission, and I'1ll go more into the facts of the

case in this situation.
P T e,

Ul

THE COURT: A11 right. He'll need to be sworfH Ht
he

1t

3 A
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don t believe he's been qualified.

(WHEREUPON, the defendant was placed under oath at this

time.)

THE COURT: Your name 1is Thomas Edward Porter?
DEFENDANT: Yes, sir.

"THE COURT: Mr. Porter, you're before me on a charge of

| attempted armed robbery, which is Count One of the

indictment.

what's the potential 'sentence on thét, Mr. Barnette?

SOLICITOR BARNETTE: Zero to twenty years, Your Honor.
| THE COURT:. Do you understand that charge and the
potential penalty?

DEFENDANT:' Yes, sir.

THE COURT: Now, sir, I will also tell you that this
particular offense is classified as a violent and most
serious offense. That means it qualifies as a strike under
the law, as what's commonly called a strike. Ahd, of
course, in the future, if you had similar cases where you
were found guilty of, by a jury or pled guilty for other
crimes so classified, that your plea in this case could be
Qsed in conjunction with those cases and it could result in
a sentence of life imprisonment without the possibility of
parole eventually.

Do you understand that, sir?.

. ’ -":" ,.‘F 2 _."71 «
DEFENDANT: Yes, sir. © st

‘r-'l ;;Jd
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THE COURT: All right. The plea's being offered to me
without negotiation or recommendations. So, I think I've
covered how the plea is going to be handled. That means I
have the authority to sentence you to the full extent
allowed by Taw even though sentencing will be deferred.
whoever the sentencing judge might be would have that same
opportunity.

Do you understand that?

DEFENDANT: Yes, sir.

THE COURT: A1l right. Now, Mr. Porter, do you suffer
from any mental, physical, oé nervous condition that would
prevent you from understanding what you're doing today?

DEFENDANT: No, sir.

THE COURT: Are you able to make good decisions?

DEFENDANT: Yes, sir.

THE COURT: Have you taken or used any drugs or -other
substances that would, in any way, impair your, impair your
ability to make good decisions? | |

DEFENDANT: No, sir.

THE COURT: You know what this process is about, is
that right?

DEFENDANT: Yes, sir.

THE COURT: Now, you're here today with Mr. Hall. He's
your lawyer, I would assume.

Is that true?
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DEFENDANT: Yes, sir. _

THE COURT: And have you had an opbortunity to consult
with him?

DEFENDANT: Yes, sir.

THE COURT: Are you‘satisfied with the Tegal assistance
you've received?

DEFENDANT: Yes, sir.

THE COURT: Is there anything else that you want Mr.
Hall to do fof you of anything else you need to consult with
him about before we proceed with taking your plea?

DEFENDANT: No, sir.

THE COURT: All right, sir. Now, your case has been
indicted by the Grand Jury. A true bill hds been issued in
the case.

Do I need to read the charges to you?

DEFENDANT: No, sir, I understand them.

THE COURT: A1l righi, sir. You understand what
they've alleged that you did in Count One of this
indictment?

DEFENDANT: Yes, sir.

THE COURT: To that count, how do you p1eéd; guilty or
ndt guilty?

DEFENDANT: Guilty.

THE COURT: Mr. Hall, I would aisgme you've distussed

B AN R,
Yae kN Dol 4

this matter with Mr. Porter. R S
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Is that true? _

MR. HALL: That is correct, Your Honor.

THE COURT: Are you satisfied he understood your
discussions?

"MR. HALL: Yes, I am.

THE COURT: He tells me that he's made this decision to
plead guilty. I want to be sure though, in your discussions
with him, you covered such things as the charges that he's
facing, the elements of those crimes, the potential
penalties that are involved, the effect in the future that
this céu]d have such as I've already indicated about the
strike, and also the, the affect that this particular
classification would have on his eligibility for future
parole, and things of that nature. T would assume you've
discussed the defenses that he might have as well as his
rights under the Constitution, .

Did I cover some of the things that you talked about?

MR. HALL: Yes, sir, we've covered those things
including with the violent offense, the fact that it carries
20 years is substantially different from one that carries
lesser as far as parole eligibility and he understands those
things.

THE COURT: He understands all that?

MR. HALL: Yes, sir.

.‘. i‘f"{-.,,,.»,v -
THE COURT: Now, he tells me he's ‘made ecision to
e desmhe, A
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plead in this case.

Are you in agreement with his decision?

MR. HALL: Yes, I am, Your Honhor.

THE COURT: And you are pleading guilty in this case,
is that correct?

DEFENDANT: Yes, sir.

THE COURT: You agree that your lawyer covered all
those things with you? |

DEFENDANT: Yes, sir.

THE COURT: 1Is Fhat the advice that you're'satisfied
with?

DEFENDANT: Yes, sir.

THE COURT: You're 257

DEFENDANT: Yes, sir.

THE COURT: How far did you go in school? |

DEFENDANT: I went to eleventh grade, but I did go back
and get my GED though. |

. THE COURT: Are you married?

DEFENDANT: No, sir.

THE COURT: Any children?

DEFENDANT: Four.

THE COURT: What ages are the children?

DEFENDANT: Seven, five, four, and two.

THE COURT: Do they Tive with you?

DEFENDANT: No, sir, they Tivegﬁq%ﬁ”thgygompgrer.

he 01 Wy 0z
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THE COURT: Do you have a job or have you had a job?

DEFENDANT: I have a job, but I'm not paid with a pay
check. I work for Ray's Recycling. He owns his own scrap
metal cdmpany and he pays me in cash every week.

THE COURT: Okay. Has anyone done anything to you
whatsoever, tried to threaten you, coerce you, put pressure
on you, done anything to try to get you to offer a plea iﬁ
this matter?

DEFENDANT: No, sir. |

THE COURT: So, 1is your p1ea.offered freely and
voluntarily?

DEFENDANT: Yes, sir.

THE  COURT: Have you had enough time to think about
your case and prepare for court if that's what you wanted to
do? '

DEFENDANT: Yes, sir.

THE COURT: And has anyone made.any promises, ‘
guarantees, or assurances to you about anything including,
but not limited to, such things as pardon, parole,
probation, early release, or 1ength of sentence---

DEFENDANT: No, sir.

THE COURT: ---to try to get you to plead?

DEFENDANT: No, sir.

THE COURT: I have to bg3§qge that you understand your

rights under the Const1tut16)§_.0 H\g’hen yd&? plead guilty, you
. 02d38
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give up those rights. I have to be sure that you do that
knowingly and intelligently. so, I'11 explain the rights to
you. when I finish, if you don't understand anything about
them, I'11 give you a chance to ask questions.

You have a right to have your case considered by the
Grand Jury. That's a1ready_happened.

You have a right to have your attorney's assiétahce and
Mr. Hall is here. He's able to assist you 1if you need
assistance.

You have a right to demand or request a trial by jury,
and at that trial you'd be presumed to be innocent until and
unless the State proved your guilt beyond a reasonab1é
doubt. The State has the only burden of proof in a criminal
case. You would have no burden of proof at a trial.

At the trial, you could do several things. You could
subpoena witnesses, have them come to court to testify for
yOp. 4You could confront or quéstion anyone wha testified
against you. You would have the right, af a trial, to
present any defense that you have to the charges, and you'd
be given the.opportunity to try to.suppress any and all

evidence the State has in its possession against'you

'1nc1ud1ng any statements you may have made prior to tr1a1

" You always have the right to remain silent now, and at
any stage of the proceedings. And, at a trial, if you chose

to remain silent, the judge would 1nstruct éhédDHqM that

"E 0l wy 02azs g
10 4 :’1 {47 ST
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l , ,'




W 0 N O v S w N

NONN NN N R R e e e
Vi W N O W e N YTl W N O

11

your silence could not be used against you.

Now, do you understand the rights I just explained?.

DEFENDANT: Yes, sir.

THE COURT: Do you have any questions about any of

them?

DEFENDANT: No, sir.

THE COURT: Now, by pleading guilty, if I decide to
accept the ptea, you will have waived, that means you would
of given up, all of the rights I just went over with you

with the exception of the right of having an attorney assist

you during your plea.

Now, do you understand that fact?

DEFENDANT: Yes, sir.

THE COURT: Does that fact affect your plea?

DEFENDANT: No, sir.

THE COURT: So, you're still pleading guilty?

DEFENDANT: Yes, sir.

THE COURT: 1Is that right?

DEFENDANT: Yes, sir.

THE COURT: And is that because you are guilty?

DEFENDANT: Yes, sir.

THE COURT: The facts please,

SOLICITOR BARNETTE:

This occurred on April 15Y, 2008, Your Honor,

AT TNy vm o :
approximately Three Oaks Road and Fouéthx:tofbrthHs;reet in

Okay.

11

Mr. Barnette.

Thank you, Your Honor.

at

l\<-t/i i
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Cowpens,'SQuth carolina in Spartanburg County, Your Honor.
The Sheriff's Department, Your Honor, received a tip.that
was given to them by a CI, Your Honbr, and basically it was
concerning an armed robbery and home invasion that was

suppose to take place at [ NNENEEE. o:rcrent

Number 2 1in Cowpens.

Basically they stopped Cherry Smith, the defendant, and
Frederick Geterman after receiving information the trio
would be traveling to the incident location in a green Buick
skylark with a North Caro?ina Ticense plate, and Mr.

Geterman was the driver, Your Honor.

They made a traffic stop based off that information.
They found Ms. smith had & .38 in her pocketbook. There's
also a shotgun and ski mask that was inside of the car, Your
Honor. They made an arrest. They did receive statements
from Mr. Porter and from Mr. Smith,‘Ms. Smith.

Youf Honor, I bring in State's Exhibit No. 1. I've
already showed this to the defense. 1It's his waiver as well
as his statement. I'd like to make that part of the record
and part of fhe facts in this case, Your Honor, and they
were charged with attempted armed robbery as well as
possession of a weapon during a violent crime.

once he -- the rest of this case and taking care of the
co~-defendants case are taken care of, Your Honor, we'll be
dismissing Count Two. But Coun%j%%%VQ$TIH§{ﬂJ1 be a

U 0z 435 H
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straight up plea at a later time, and we']]iaddress that at
the sentencing in front of the appropriate judge, Your

Honor, or whoever that may be down the road. we would ask
that be Teft open. So, we don't know if this gentleman will
be a witness. So, we ask that part be open.

THE COURT: A1l right.

So, you're anticipating his
cooperation in future prosecution at this time?

SOLICITOR BARNETTE:
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THE COURT:

Yes, sir, we are,

Okay. Now, Mr. Porter, did you hear the

solicitor go over with me the facts about this incident?

DEFENDANT: Yes, sir.

THE COURT: Did you understand what he said?

DEFENDANT: Yes, sir.

THE COURT: Is that information true?

DEFENDANT: Yes, sir.

THE COURT: Have you told me the truth?

DEFENDANT: Yes,.sir.

THE COURT: Anybody tell you how to answer my
questions?

DEFENDANT: No, sir.

THE COURT: So, all the answers you've given me, those
have been your answers?

DEFENDANT: Yes, sir.

THE COURT: Any part of what we discussed\today would

you like to go

=

AL TN _

back and reconsidgr ahggﬁinga&@Q4to1d me?
£:
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DEFENDANT: No, sir.

THE COURT: So, you stand by all the responses I've
received?

DEFENDANT: Yes, sir.

THE COURT: still pleading guilty?

DEFENDANT: Yes, sir.

THE COURT: A1l right. 1I'11 accept the pleas as having
been freely and voluntarily given. The defendant is aware
of the charges, the penalties, had the advice of a lawyer.
He's satisfied with that advice. I find there's a factual
bagis for the plea. |

At this time, we'll hold the matter in abeyance.

Mr. Barnette, has there been any probliem with this
defendant appearing when requested?

SOLICITOR BARNETTE: NoO, sir; as far as I know, he
has -- I think Mr. Hall knows better than I do.

MR. HALL: I can get in touch.with him. He doesn't
have a cell phone. He doesn't have'é cell number he can
give me, and I've talked with -- his mom's been here for the

Tast half hour. 1I've talked to Carolina Bail Bonding and he

'said he's had no problem with him out on bond.

THE COURT: A1l right. Then I will allow the bond to
remain in effect. I assume nothing else has happened that
would increase his risk to soc1et¥ other than what we have
lTearned about when the bond was or1g1na17y0§em7

€00y g5
. d3$ 162
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MR. HALL:
- SOLICITOR BARNETTE:

That's correct.

-4
¢

And I've explained to him, Your

Honor, obviously he doesn't want to do anything else.

THE COURT:

You're on a very short leash, I will tell

P

you. Anything that -- any run-in with the law will result

in your bond being revoked.
Do you understand that?
DEFENDANT: Yes, sir.
THE COURT:
DEFENDANT: Yes, sir.
THE COURT;
MR. HALL:

(WHEREUPON, this case was in recess at this time.)

THE COURT: A1l right.
me now.
arrest.

DEFENDANT: Yes, sir.

Thank you very much.

Mr.

It's been served it appears.

Thank you, Your Honor.

So, you're on your best behavior?

I think there's an arrest warrant out for your

THE COURT: On a probation violation. Actually a
Y.0.A. supervision violation.
Does Mr. Hall represent you on this?
MR. HALL: Wwe will, Your Honor.
DEFENDANT: Yes, sir.
THE COURT: Thank you.
All right. First of all, let me ear fro
to what's going on. i ’
€ 0HY 02 435 110z
USRS GanEn s
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Porter, you're in front of
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PROBATION AGENT: oOkay. Your Honor, before you is

| Thomas Porter on Indictment 05-GS-11-0987. It is for the

offense of, excuse me, burglary second nonviolent. He

received a Y.0.A. sentence in December of 200S5. He has been

| revoked twice on this Y.0.A. parole warrant, on this Y.O.A.

case, Your Honor.

The violations today are failing to report on 8/18/09,

-8/25/09, and 9/01/09 after being advised to report weekly,

failing to work, failing to complete his job search, failing
to pay his supervision fee, gnd failing to follow advice and
instructions of the Supérvising agent.

It appears as though he was released on his second
revocation two months prior to absconding supervision again.
The State is requesting a $100,000 suretyfbond at this time
based on the fact that this will be his third violation, and

‘that we were unable to find him for 118 days.

MR. HALL: Please the Court, Your Honor.

You know hjé situation. He cooperated with the State.
we've got a current address for him. He explained to me
about this violation was he was trying to take care of his
kids and he didn't have anybody to watch after them and
that's what he was doing. He didn't haVe money to pay.
It's the type of thing we hear all the time with probation.

But, Your Honor, I ask you to consider a recognfzance

¢~
. . . ,‘\:fj‘f-_iv 2~
bond, personal recognizance since he is bas1cé¢1yiaﬂaw'§hort

"€ :0lHy g2 d3S 11gz
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Jeash with the State. If he, as we went over earlier, if he
does anything, particularly anything of a serious nature,
he's 1ook1ng at 1ife in prison as the only sentence for him.
I think he's gonna do it, what he's suppose to do now. As I
said, he 1is cooperating with the Solicitor's Office in the
case that we were here on before, and we -- I think he's a
good candidate for that since he's basically on their leash
right now. They have control over him.

THE COURT: well, I'm not gonna set it as a PR bond.

what's his current bond?

MR. HALL: 5,000.

THE COURT: 5,000.

A1l right. I'm gonna set this one as a 10,000 surety.

PROBATION AGENT: Yes, sir.

THE COURT: Thank you very much.

MR. HALL: Thank you, Your Honor.

PROBATION AGENT: Thank. you.

(WHEREUPON, this case was in recess at this time.)
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wednesday, June 8th, 2011

THE COURT: VYes, sir, Mr., Hall.

MR. HALL: Your Honor, we had the, a sentencing on
Thomas Edward Porter who pled guilty in front of you back in
February of 2010, and I have used all the numbers that I
had, that probation has, and have left at least one message
for him. I sent letters to him. The last one being May gth
when this was put on a plea docket, and I have heard nothing
from him.

I:ve also contacted the bondsman as late as this
morning. They're looking for him. I don't know what the
issue s, but 1've not heard from him.

THE COURT: A1l right. Mr. Barnette, what's the
situation, sir?

SOLICITOR BARNETTE: Your Honor, we've asked for a
bench warrant. He pled in front of Yoﬁr Honor on
February 4th, 2010, on indictment 08-GS-42-7537 which was
attempted armed robbery. He had offered to cooperate
against his codefendant. we've scheduled him for sentencing
before, and we've waited. I know Mr. Hall's been working
very hard. So, we decided we needed to just schedule irt,

and it he didn't appear, ask for a bench warrant, Your

Honor.

[
AT ey
\..17_.”‘1!" Ty

THE C URg:' AT13dByhg. Ms. camp, if you would, please
oo OEd3S11gy
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instruct the clerk that I'm issuing a bench warrant for his

arrest.

CLERK: Yes, sir,

THE COURT: If you'll prepare the necessary paperwork
and submit it to me please. ’

CLERK: Yes, sir.

THE COURT: .Thank you very much.

SOLICITOR BARNETT: Thank you, Your Honor.

THE COURT: Thank you.

* * *END OF REQUESTED TRANSCRIPT OF RECORD* * *

“MEpa ‘ﬁm/M?
TG g ' 19
LE0 gy LI
ENLE RS




20

O 00 N OO0 vt s W N

NONNN NN R e e B =
m&wNHOLDOO\lO\m.DWNHO

LCERTIFICATE

I, Pamela E. Green, official Court Reporter for the
seventh Judicial Circuit of the state of South cCarolina, do
hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings had and
evidence introduced in the trial of the captiohed casé,
relative to appeal, in the court of General Sessions for
Spartahburg County, South Carolina, on the 4th day of
February, 2010, and the 8th day of June, 2011.

I do further certify‘that I am neither of kin, counsel

nor interest to any party hereto.

July 15t 2011
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PROCEEDINGS

(WHEREUPON, a transcript was marked as Court's Exhibit
No. 1. A group of photographs was marked as Court's Exhibit
No. 2. Both exhibits were for identification purposes only
at this time.)

SOLICITOR BARNETTE: May it please the Court, Your
Honor?

THE COURT: Yes, Mr. Barnette.

SOLICITOR BARNETTE: This is The State versus Thomas
Porter, Your Honor. He pled guilty on Indictment
08-GS-42-7535(A) in front of Your Honor back on
February 4th, 2010, Your Honor. He pled to Count One,
which is attempted armed robbery. He was released on bond.
He wasvsuppose to cooperate with the State and maintain
contact. He did not, Your Honor.

Several times I think Mr. Hall had tried to contact
him. we'd sent out information. Found on June Sth, 2011.
We appeared in front of Your Honor again. At that time he
did not appear and we asked for a bench warrant for his
arrest. He is been -- we asked the warrants Division to
pick him up. They searched for quite a while, and they
finally found him, Your Honor. He was brought in this
past -- I think on this past Friday, Your Honor.

THE COURT: Al1l right. Pass up the information on the
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case.

SOLICITOR BARNETTE: Your Honor, I did enter -- I did
Court Exhibit 1, which is actually the transcript from the
plea. Mrs. Green did that, and the well -- the request for
a bench warrant. There was State Exhibit 1, which was his
actual written statement of his involvement. They're trying
to search for that now. It was made part of the record, and
court Exhibit 2, Your Honor, is pictures taken from the car
that him and Charity Smith were beside before they're
getting ready to do the home invasion, Your Honor.

THE COURT: All right. Any‘objection to the admissions
of the documents as exhibits to the plea?

MR. HALL: No objection, Your Honor.

THE COURT: All right. They'll be admitted as exhibits
and as marked. |

(WHEREUPON, Court's Exhibit Nos. 1 and 2 were received
into evidence at this time.)

THE COURT: Mr. Solicitor, it's been some time since I
took the plea, and so I'm going to ask you to recap for me
the facts that the state's alleging in the case please.

SOLICIOTR BARNETTE: Yes, sir.

This occurred on ApriT 15Y, 2008, Yvour Honor. It
happened on Three 0Oaks Road and Goforth Street in Cowpens,
South Carolina, which is in Spartanburg Couhty, Your Honor.

The Spartanburg County Sheriff's Department acted on a tip
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they were provided by a confidential informant. It was for
an attempted armed robbery and home invasion that was taking
place at —, Apartmen' in Cowpens, South
carolina, Your Honor.

Investigators was able to apprehend Charity smith and
the defendant, Thomas Porter, Your Honor, and Freddie Gergin
after receiving jnformation the trio would be traveling in
the 1incident Tocation in a green colored Buick skylark,
North Carolina Tlicense plate, Your Honor, being driving by
Frederick Gergin, Your Honor. Investigators was able to
spot the vehicle traveling toward the incident location, and
managed to conduct a traffic stop of the green Buick Skylark
at the incident location, Your Honor.

buring this traffic stop, investigators was able to
recover a .38 caliber revolver and a black purse that
belonged to Charity Smith. This purse was located in the
front passenger floorboard where smith had been seated in
the vehicle. At that same time a ski mask and shotgun was
found in the driver's side back seat that belonged to Thomas
Edward Porter, Your Honor.

All three subjects were detained and taken to the
Sheriff's office for an interview. While at the sheriff's
office, Your Honor, investigators spoke with Thomas Porter
and charity smith. Both of them initially waived their

Miranda rights and provided confirmation they did plan to
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commit the home invasion and robbery at ,'

Apartment l in Cowpens, South Carolina, Your Honor. Both
smith and Porter further stated their intent was to rob the
victim of illegal drugs and money and meth. Frederick

Gergin was clueless about their interest to commit the

lcrimes. Gergin was asked to drive the subjects to the

incident location. Both Smith and Porter was transported to
the Spartanburg County Detention and arrested on these
charges, Your Honor.

The picture that, that I handed up to the Court was
showing one of the shotguns and the gun loaded in this case,
Your Honor.

THE COURT: A1l right. Please swear the defendant for
me.

(WHEREUPON, the defendant was placed under oath at this
time.)

THE COURT: Mr. Porter, were you listening to the
solicitor recite the alleged facts in this case to me?

DEFENDANT: Yes, sir.

THE COURT: Are those the same facts that were, were
given to the Court at your previous plea?

DEFENDANT: Yes, sir.

THE COURT: And are the facts that he told me, are
those facts true?

DEFENDANT: Yes, sir.
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THE COURT: A1l right. Now, at this time I've accepted
your plea previously. 1I'l1 hear from your attorney and then
from you and any other witnesses in mitigation cohcerning
the sentencing.

Mr. Hall, you may speak for your client.

MR. HALL: If it please the Court, Your Honor.

As I understand it, the other cases were taken care of
without him having to -- I was never contacted about coming
to testify. So, I assume the, that that, the fact that he
said he would testify against them helped resolve those
cases. I did have trouble finding him.

From what he tells me this morning, his mother is
suffering from osteoarthritis. Her back bones are
deteriorating. He was trying to help her before he goes
back to prison, and he's trying to get her stable, and it
Tooks 1ike she's going to have to be in a nursing home
pretty much becoming an invalid, and that was what his
concern was, Your Honor, there.

I know of no other explanation of why he didn't respond
in the Spring when we tried to get him to come in and go
ahead and get the sentencing that he was concerned for his
mother. And, Your Honor, the --= he cooperated from, you
know, pretty much from the start. The guns were to the
front of the car. He was in the back of the car, and, Your

Honor, he's asking you for whatever consideration you can
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give him in mercy in sentencing him on this charge.

Your Honor, I think there was a parole issue that was
still around. I think they served a warrant on him at the
plea.

THE COURT: 1Is that still the case?

SOLICIOTR BARNETTE: Your Honor, I think his parole was
revoked.

You want me to go through his prior recofd right now,
Your Honor?

THE COURT: Wwell, let's -- let me go ahead and hear
froh him and then I'11 come back to you.

SOLICITOR BARNETTE: Yes, sir.

THE COURT: What's the situation?

PROBATION AGENT: Your Honor, he's on YOA. He's on YOA -
parole. Once something happens to him today, we'll take
that paperwork and---

THE COURT: oOkay. All right. Now, is there anyone
that wishes to speak on his behalf, Mr. Hall?

MR. HALL: Your Honor, I did not -- I was not able to
get énybody just with the---

THE COURT: All right. Now, Mr. Portér, is there
anything you'd 1ike to say to the Court at this time?

DEFENDANT: Yes, sir.

THE COURT: A1l right.

DEFENDANT: Well, Your Honor, back when he was, when I,
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when he was trying to find me, like I told him, my mother
has osteoporosis, and I think -- she's fixing to be put in a
nursing home, and I was around her most of the time, and I
have a child on the way. So, I got -- I just panicked a
1ittle bit, you know. I didn't know what to do with my
mother. I hate for her to go in that home, you know. But
I'm the oldest boy, and I don't really know what's gonna
happen to her, you know.

THE COURT: All right. Mr. Barnette, prior record and
any other information you think the Court should be aware
of.

SOLICITOR BARNETTE: Yes, sir, he got convicted of
possession of crack or cocaine in 2004, Your Honor.

He was convicted of burglary second in 2005. That's
the YOA sentence that he received, Your Honor, and it just
shows. that it was, shows a revocation, but I guess that will
be taken care of once the plea is done. That's his record,
Your Honor. |

THE COURT: A1l right. Now, Mr. Hall indicated that
his absence did not prevent the prosecution of the other
individual or individuals involved.

Can you give me some information about that?

SOLICIOTR BARNETTE: Your Honor, Charity Smith, I went
back and looked at yesterday or whatever. There's been a

bench warrant issued for her. She has not been picked up.
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She did give a statement also in that case. I guess she'll
be prosecuted at that point.

THE COURT: So, she's not been prosecuted?

‘SOLICIOTR BARNETTE: No, sir.

THE COURT: I believe that sentencing range is zero to
twenty on this, is that right?

SOLICIOTR BARNETTE: That's correct, Your Honor.

MR. HALL: That's correct, Your Honor.

THE COURT: A1l right. Mr. Porter, that Sentence of
the Court is you be confined in the State Department of
Corrections for a period of 15 years.

Good luck to you, sir.

MR. HALL: Thank you, Your Honor.

SOLICIOTR BARNETTE: Thank you, Your Honor.

* * *END OF REQUESTED TRANSCRIPT OF RECORD* * *

10
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I, pamela E. Green, Official Court Reporter for the
seventh Judicial Circuit of the State of South Carolina, do
hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings had and
evidence introduced in the trial of the captioned case,
relative to appeal,'in the Court of General Sessions for
Spartanburg County, South Carolina, on the gth day of
November, 2011.

I do further certify that I am neither of kin, counsel

nor interest to any party hereto.

June 18th, 2012
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. _Spartanburg County Sheritf's Office -
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DEC 012008 TERM .
. THE STATE
vs.
ACTION OF GRAND ...c_.~< ) >~
x 8
7 =i
T : Y,
FJULE ,.UN _\\ \ﬁ\ / Thomas Porter o “ T
;- T o 2orF

hoBbmJo: of Grand Jury _ . m ” u ﬂw
Dot 1= 2\ OK = : T " Indictment for 5 = =28
VERDICT A : ) -t

: . S oOcz,_. Ozm.>._.._.m_<_v._.mc >xz_mc

, ROBBERY _
COUNT. ._.<<O-_uowmmmm_02 OF FIREARM

DURING COMMISSION OF VIOLENT CRIME
~ SC Code: 16-11-330 (B)
CDR Code: 26
Class FELC
SC Code: 16-23-480

Foreperson owbm:::a\ , . : | -~ CDR Code: 549
Date: R o ~ Class FELF




&' STATEOF SOUTH CAROLINA ) INDICTMENT
“.- COUNTY OF SPARTANBURG )

At a Coutt of General Sessions, convehed on

g Grand Jurors of Spartanburg County present upon their oath:

| . COUNT ONE-A‘I‘I'EMPTED ARMED ROBBERY
That Thomas Porter did in Spartanburg County on or ab:'

.+ 2008, while armed with a deadly weapon, feloniously attempt to-t é’;}ff&;ﬁ .

L the person or presence of Sean Sluggs, by means of force or mtlmldation '

.~ a sum of money with mtent to deprive the owner permanently of such

" CAROLINA, (1976), as amended.

L commlssmn of a violent crime, to wit: Attempted Armed Robbery,"all in.

- property, in violation of §16-11-330 (B) CODE OF LAWS OF SOUTH

.COUNT TWO POSSESSION OF FIREARM DURING COMMISSION 'OF
'VIOLENT CRIME R
That Thomas Porter did in Spartanburg County on or about Al 008 :

| B possess or visibly dlsplay a ﬂrearm durlng the commlssmn or attempte

.+ violation of Code § 16-23-490, CODE OF LAWS OF SOUTH CAROLINA -
= "" (1976) as amended e

Against the peace and dignity of the State, and contrary to the statute: in*’su’éhf case .

" madeandprovided. ' . z f LA{ |

B ASSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA

) IN THE COURT OF GENERAL SESSIONS
COUNTY OF SPARTANBURG ) , /
STATE - VS. ) INDICTMENT/CASE#: _ 2008GS4207535
' Thomas Edward Porter )y A/WE M2 1267
AKA: )  Dateof Offense: _04/01/2008
Race: . Sex: ' Age: _ ') S.C.Code § :_16-11-0330(B
DOB: NN SS#: ) CDR Code #: 0026
' Ciw:smtezip: BTN o VAN W e TR T O Ry G ’ :
DL#- S8 : % SENTENCE SHEET
*CDL Yes{] No[] CMV Yes[] No[] Hazmat Yes[] No[] ,
In disposition of the said indictment comes now the Defendant who was (J CONVICTED OF or XIPLEADS
TO: Robbery/ Attempted armed, or allegedly armed, robbery — (* oL T & ,JF
in violationof § 16-11-0330(B of the S.C. Code of Laws, bearing CDR Code # 0026
[0 NON-VIOLENT . VIOLENT [JSERIOUS  (XJMOST SERIOUS  [JMandatory GPS(CSC [1817-25-45
. ) w/minor 1st or Lewd Act) .
As Indieted, [T]Lesser Included Offense, {)Defendant Waives Presentment to Grand Jury ’ (defendant's initials)
i egotiations or Recommendation, [J Negotiated Senten/e, endation. by the State.
/3039 Y. Themac, £ __A59¢
. BARRY SC Bar# Defendant Attorney for Defen SC Bar#
WH FORE, the Defendant is commited to the- Eﬁ;ate Department of Corrections, ' [J County Detention Center,
for a determinate term of / ( daysfmemths/years or [} under the Youthful Offender Act not to exceed years
" and/orto pay a flne of § . ; provided that upon the service of days/months/years.and/or payment
of § : plus costs and assessments as applicable*; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services Standard conditions of
- probation, which are incorporated by reference.

[J CONCURRENT or [J CONSECUTIVE to sentence on: : '

{7 The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied
by the State Department of Corrections. :

[] The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuam to S. C Code §17-25-135.

_Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25—65 (Criminal
Domestic Violence } to ship,transport,possess,or receive a firearm or ammunition.

. SPECIAL CONDITIONS:
[(JRESTITUTION: [[] Deferred [} Def. Waives Hearing [ JOrdered  PTUP

Total: § plus 20% fee: 3
Payment Terms: ’
[J Setby SCDPPPS

days/hours Public Service Employment
Obtain GED O '
Attend Vac. Rehab. or Job Corp.
May serve W/E begining:

Recipient: 3 Substance Abuse Counseling - [
*Fine: ) s Random Drug/Alcohol testing - [
§ 14-1-206 (Assessments 107.5 %) : — " Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A)(1) (Conv. Surcharge) s100 _$ |00 0p pmts. of § beginning
§14-1-211(A)2) (DUI Surcharge) $100_$ $ - paid to Public Defender Fund
§ 56-5-2995 (DUI Assessment) $12 7% ot
§ 56-1-286 (DUI Breath Test) $257¢ ’
§ 47.12 (Public Def/Prob) $500 —
§ 14-1-212 (Law Enforce. Funding) - 86T, oC
§ 14-1-213 (Drug Court Surcharge) $100 —3
§ 50-21-114(BUI Breath Test Fee) 350 ¢ i :
§ 56-5-2942(3) (Vehicle Assessment) $40/ea " § 00 Appointed PD or aPPgmted ?&hef. é;’“}‘(se"
§ 90.7 (SCCJA Surcharge) 85 8 5,00 gu‘:?r;np;zg‘;;g; $500be paidto Clerk - Jl e
3%to County (if paid in installments) s g ' 214/
TOTAL : s ‘ N
7’ &JYLO Presiding Judge V //
Clerk of Court/ Deputy {Nerk L E Judge Code: 138 o =
Court Reporter: am (hreen T : Sentence Date: (/8]
I

SCCA/217 (11/2009)
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. FORM.3
STATE CF SOUTH CAROLIRA ) A I
. S Y. . INTHE.COURT OF €OMMON PLEAS *
" "County of b) - .
o — 3
Thomas Edsard PoudSIKT97)
Full name and prisan number {if any) of Applicant )
‘ ' )
v, )
) APPLICATION FOR
. ) . |
State of South Carolina ) POST-CONVICTION RELIEP
. ) . :
)
) ‘ -
. o . __—
) ) oo - @ m
. INSTRUCTIONS - READ CAREFULLY "o

In order for this application to receive consideralion by the Court, it shall be in writi

‘ : lesi
handwritten or typewrirscn), signed by the applicant and verified (notarized); and il shal gé[&; i:g
concise férm the answers to each applicabie question. 11 necessary, applicant may furnish hi Wﬂ?fua .
particular question on the reverse side of the page or on an additional page. Applicant shall \Qe 0\4@0
which question any such continved answer refers. '

Since every application must be swom under oath, any false statement of a material fact \he:cin

may serve as the basis of prosecution and canviction for perjury. Applicants should, therefore, exercise
care ta assure that all answers are true and corvect.’ :

1f the application is taken in, forma pauperis, it shall include an-affidavit [a’n’é’tﬁca al '!hé“ba&; of
the form) setting forth information-whiclestablishes that applicant will be unable to pay the feesang | .

costs of he proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicani was convicted.

1. Place of detention
£ )
2. Name and location of Court which imposed sentence ;S_gﬁﬁbﬂ-\l&_‘q\
\; ——
3. Name(s) of co-defendant(s) (if any) o

The indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed:

@ _Z00FCEI—&2 — G 7I3S
vy Atlemplecd Avm /e —

) ' .

W EIE
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7 TN,
The date upon whxch sentence was u-nr.oscd and the lerms of the serlencc
@.  H=8=1

(&)
{c) . :
-Check whether a finding of guil

g of guilty wag made:
(a)  after a pleaof guilty \/s

(b)  after a pleaof not guilty,

———————

) sfter a plea of nolo contendere

e —————

Did you appea) from the judgment of conviction or the imposition of sentence?

n. ( A/DF wun.te.]

1f you answered *yes” to (7)), list: /&Vﬂ' . ' oo

() the narne of each Court (o which you appea\ed A /44 : .
R . _ A

S, - ' / ‘ '
(b)  the resultin each such Coutt towhich you appealed: 7) %
i

i, | -/
LI . / '

(¢)  the date of each such result: g/ / /4 .

(K
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Y4313
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i, V _ /.
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if known, citations of any written opinion or orders entered pursuant to such

results: A/ R

o /- —

o

——

(a)

D — /
-

1f you answered “no” to (7), state your reasans for not so appealing: A) //¢

———
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) \0 State. conciseﬁy the crounds'on-whi&:h you bese your a\]égatbn thatyo\s’dré Béii\g f\eid"i';\ e

T

custody untaw fully:

y - Lneflechve ASS leqn;gmw '
» Mm@g&ﬁgﬁm&_\
© | ' B o
1}, State concisely and in the same order the facts which support each of the grounds set gyt
in(10): '

o See SheelAMached

(b

7 —
., © L / e o

T ——

—————

12. - Prior tothis apphcanon have you filed wilh respect o this wnwcuon ﬂ)&

. (a). any peunnn in 2 State Court under South Caiolina Law?.___ ———

. T —
« (b)  any petition in State or Fedcral Courts for habeas corpus or post-conkuo:\s .
relief?

()  any petition in the United States Supreme Court for certiorari other than petitians
if any, already specified in (R)? —

(d)  any other petitions, metions or applications in this or any other Court?
13. lfyou answered "yes"

application: V) / ZL

(3}  the specific nature thereof:

:7/5/#

to any part of (12}, list with respect lo each petition, motiongy

x =B 93
: L 5 &2
sy
; / m = g
‘ = —§- TN
) / . 5%
i, = i
iv. 5 %
(®)  the name and location of the Courtin which each was filed: A / =
-

. -/
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™\




39

(d)-~ thedate of each such disposition: )\W

i f / . - T .
. : ' [ o

(&)

xf known, citations of any wnncn cpmaons or orders entered pursuanl to tach suc.h

d‘sposmon /(/ / # _ ﬂ . o : T
il / .
v, / '

Has any ground set forth in (10) been previously presented ta this or any other Court

State or Federal, in any pefition, motion or application which you have filed?
A /,1,4—-

z = v
. - . M ~3 :‘p
1 you answered “yes” la (14) identify: A /4 é 5 =22
Lo B
(a)  which grounds have been presented: M o ;_,2-_3
' ' @ N =of
. , 50
i : / QL = a2
ii. ?5 ey g?ﬂ,
il / m. o I
' . N <L
(b) :

the proceedings in whicl(each ground was raised: W
i -' , , .

/
iii. - . /

|1
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16,
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;f any g ummd set fonh n (\ O) has not prevwously been presentcd lo any Coun State ar

_Federal, set forth-the ground and 5tate concnse!y thre reasans why such: grmmd ¥ias not

+

18.

previously been presented:

(@ - Ente—e. =2EN - U,//';Z_
© | /. _ T/ - ]
Were you represented by an atlomney at any time during the course of:

(2)  your arraignment and plea? )/-CJ’ -
()  your trial, ifany? /0 l ﬂ' i

() ~ yoursentencing? V\op )

(d)  your appeal, if any, from the ]udgm‘.nt of CO\'\VICUOT\ or the 1mposut|on of
o sentence’7 W ONIAl

(e). prcparatlon prcsent!hon or cons»derat»on of any petmons mollons or

applications with respect to thls conviction, which you ﬁ\ed”

Ao .

ifyou answered "yes" to one or more parts of (17), list:

(2)  the name and address of each attorney whao represented you
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(b)  the proceedings at which each such attorney represented you: o =
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19.  State clearly the relief you seek in filing this spplication:

v ‘a0 . 2R A - . ‘ : i B .
LA BEVICCAITTRI M 1Rl SEnl-WONLe
Y T ‘ : " ’ —. \ ¥
A Pj - A 3 ~ 1 =2y 3 " A 3L
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20. ©  Areyou now under sentence from any ather court that you have not chal)enéed? :

[y

' VERIFICATION

STATE GOF SOUTH CAROLINA

L

- '\ ’ - . ’ ) . . L] ..
A : (4@( A?//?7 ?Z , being: deYSwom '

upon my oath, depose and say that 1 have subsciibed tothe foregoing application; that | knaw

contents thereof: that it includes’every ground known to e for vacating, setting aside or i

correcting the conviction and sentence attacked in this application; and that the matters ang

allegations therein set forth are true. M——_\

SWORN to and subscr\be,d bchre. me this St

day of__Fe M\l . IR

M‘ //(/-o(_; ) (L.S) 4 %', “
o7 Notary Publiagyegmmission Expires S 5 EF—
- : October 8, 2014 2 o =5
My Commission Expires: M o £X
: T ~ o
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' APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOY

- TM / 7 VA hereby apply for leave to

proceed in this action wnhout prepayment of feds or costs er seCurity therefor. In support of my
application | declare under penaity of perjury that the following facts are true;

)

)

1'am the applicant in this action and] believe | am entitled to rcdress

security theieof.

S AQM?WHK

4pphca§r h O

Because of my poverty 1'am unable to pay the costs of said proceeding or give

. SWORN or afﬁrde (o and subscribed before. me this’
V&*V‘ day of E—‘nrur_v\l i, .
=y

£ /()/,oﬂ D

Notory Public 5’ -
L/ My Commission Expires
My Commission Expires: __Qctober 8, 2014
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
_ ) SEVENTH JUDICIAL CIRCUIT

COUNTY OF SPARTANBURG )

) : _

Thomas Edward Porter, #318797 2012-CP-42-0911

. ) '
Applicant, )
' )
V. ) RETURN

: )
State of South Carolina, )
' )
Respondent. )
)

The Respondent, making its Return to the application for post conviction relief (PCR) filed

February 27, 2012, would respectfully show this Court: |
L

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Spartanburg County C.lerl{ of Court. The Applicant was
indicted at the November 2008 term of the Spartanburg Couhty Grand Jury for attempted armed
robbery and possgssion of firearm during commission of a violent crime (08-GS-42-7535, count 1
and 2). He was represented by Robert Hball, Esquire. On February 4,2010, the Applicant ple& guilty
as indicted to attempted armed robbery. The prosecution dismissed count two for possession of a
firearm during commi.ssion of a violent crime. Pursuant to a plea agreement, Applicant was released
on bond to cooperate with authérities on other matters. Upon information and belief, Applicant
failed to abide- by the terms of his plea agreement. He was sentenced by the Honorable Roger L.

)

Couch, on November 8, 2011, to confinement for a period of fifteen (15) years. The Applicant did

th‘ appeal his guilty plea or sentence.

Page1of4
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Attached herewith and incorporated herein are the records of the Spartanburg County Clerk

of Court regarding the subject conviction(s) and the Applicant's records from the South Carolina

Department of Corrections, and the guilty plea transcript. The Respondent reserves the right to

amend this Return upon receipt of any relevant materials.

IL

In his current Application, the Applicant alleges that he is being held in custody unlawfully

for the following reasons:

1. Ineffective assistance of counsel, in that;

a.

b.

Counsel “did not have my best interest at hand
when he represented me.”

Counsel “did not investigate my case or speak
with any witness on my behalf.”

Counsel “only met with me [three] 3 times and
each time told me my only option was to plead to
a crime the evidence proves I just couldn’t have
committed.”

“I was promised one thing, lied to by my attorney
and not given the lower sentence or time
promised.”

“Had my [lawyer] fully conducted a reasonable
investigation into my case, I wouldn’t be in prison
with the sentence [ now have”

I

In a post-conviction relief action, the Applicant bears the burden of proving the allegations in

their application-. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application

alleges ineffective assistance of counsel as a ground for relief, the Applicant must prove that

_ "counsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced ajuét result.” Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

Page 2 of 4
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The proper measure of performance is whether the attorey provided representation within
the range of cor;xpetence required in criminal cases. The courts presume that counsel rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment. Sﬁckland, 466 U.S. 668. The Applicant must overcome this presurﬁption in order to
receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating ‘allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was deficient.

Under this prong, the court measures an attorney’s performance by its "reasonableness- under

professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d | at 625, citing Strickland. Second,
counsel's deficient performance must have prejudiced the Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have been
different.” Cherry, 300 S.C. at 117-18, 386 S.E'.2d at 625. With respect to guilty plea counsel, the
Applicant must show that there is a reasonable probability that, but for counsel's alleged errors, he
would not have pled guilty and would have insisted on .going to trial. Hi11 v. Lockhart, 474 U.S. 52,
106 S.Ct. 366, 88 L.Ed. 2d 203 (1985). .
The Respondent submits that the Applicant cannot satisfy- either requiremenf of the

Strickland test. However, the allegation of ineffective assistance of counsel probably raises

questions of fact that the record does not conclusively refute. Accordingly, the Respondent requests

an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247
(1983).
Iv.
Each and every allegation contained within the applicati;)n not hereinbefore expressly

admitted, qualified or explained is hereby denied.
Page 3 of 4
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WHEREFORE, having made its Return, the State requests that an evidentiary hearing be

held.

t@éfﬂ%{yi@, 2013,

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

SUZANNE H. WHITE
Assistant Attorney General

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

Thomas Edward Porter,
Applicant,

The State.

BEFORE:

N\

N/ NN NN

IN THE COMMON PLEAS COURT
TRANSCRIPT OF RECORD
2012-CP-42-0911

october 3, 2013
Spartanburg, South Carolina

HONORABLE J. DERHAM COLE, JUDGE

APPEARANCES:

HATTIE D. BOYCE, ESQUIRE
Attorney for the Applicant

SUZANNE H. WHITE, ESQUIRE
Attorney for the State

Linda D. Moffitt
Circuit Court Reporter
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WITNESSES

THOMAS EDWARD PORTER (Aw)
Direct examination by Ms. Boyce
Cross-examination by Ms. white

Redirect examination by Ms. Boyce

ROBERT B. HALL (AW)

Direct examination by Ms. white
Cross-examination by Ms. Boyce

Redirect examination by white
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EXHIBITS

NO. DESCRIPTION . ID. EV.
A-1 voluntary statement 9

A-2 Vvoluntary statement

A-3 Copy of sentencing sheet 9

A-4 Copy of sentencing sheet 9

A-5 copy of letter , 12

A-6 Incident report . : 21
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MS. WHITE: Thank you, Your Honor.

This is the case of Thomas Porter vs. the State. It's
case No. 2012-CP-42-0911. He's repreéented todéy by
Ms. Hattie’Boyce.

Mr. Porter was indicted November of '08 for an
attempted armed robbery charge and possession of a weapon
during the commission of a violent crime. |

Ultimately, he pled on February 4th of 2010 to the
attempted armed robbery charge; The possession of a weapon
was dismissed. However; according to the plea agreement he
was released on bond to assist authorities.

He ultimately was sentenced November 8th of 2011 and
received a sentence of 15 years.

He has alleged ineffective assistance of counsel in
that counsel did not have his best interest at hand,
counsel did not investigate the case or speak with any
witnesses on his behalf, counsel only met with him three
times and only discuséed a plea, and that he says he was
Tied to and did not receive a lower sentence as promised.
| So I will turn it over to Ms. Boyce at this time.

THE COURT: Ms. Boyce.

MS. BOYCE: Your Honor, I'd like to call Mr. Thomas
porter to the stand.

THE COURT: oOkay. Ms.‘white, let me see you and

‘Ms. Boyce just a minute, please.
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Thomas Edward Porter
Direct examination by Ms. Boyce

(Bench conference held off the record.)
THOMAS. EDWARD PORTER, having
been first duly sworn, testified as follows:
DIRECT EXAMINATION BY MS. BOYCE
MS. BOYCE: May it please the Cdurt.

1Q would you state your full hame fof the:hecord,'p1ease?

A Thomas Edward Porter.
Q And, Mr. Porter, where did you live prior to your
incarceration?
A Pacolet.
Q okay. That's Sparténburg County.
A Yes, ma'am. |
Q And can you tell us about the incident that you were
charged with in 20087 _
A well, on April the 1st of 2008 me and three other
people was pulled over by the Spartanburg County Sheriff's
office. They said they had a tip that we had planned a
robbery. |

And from there we went to the sheriff's office, and
they was questioning us about the robbery. And during that
day I te1i them -- I told them about a plan. They asked
on1y about my plan.

when I gave my Statement I gave them only on a plan,
not on intent to do the robbery. But I did give them what

they asked me. They asked me what my plan was but --

5
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Thomas Edward Porter
Direct examination by Ms. Boyce

Q Are you stating that it was only a plan and no attempt
was involved?
A Yes, ma'am. It was just only a bunch of talk, is what
the informant told them. It was a plan. It was just only
a bunch of talk. It was nothing nobody got together and
said, yes, we're going to do this. It was none of that.
And it was also three people in the car. As the tip
said trio, but only two people was apprehended.

Q And were the other two codefendants sentenced to

‘anything?

A one of them was ﬁever apprehended, never -- the driver
of the car never come -- never was apprehended. -And my -
other codefendant was only charged with a gun. And the
attempted armed robbery charge waé throwed out.

Q okay. And what did the codefendant that was charged
with the gun, what sentence did she receive?

A I think 1ike five years probation, zero to five years
probation, something like that.

Q Okay.k And you were in this car and the same
circumstances. And you got how much time?

A I got 15 years violent, 85 percent violent, most
seripus.

Q okay. 1It's stated that you pled to attempted robbery.
But the gun charge was dropped?

A Yes, ma'am. And on the day when I did I signed off on
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Thomas Edward Porter -
Direct examination by Ms. Boyce

the plea when the gun charge was going to get dismissed, I
was thinking the other charge would be, because without the
gun how would it be attempted armed robbery? And in their

tip, no crime was ever done at all. 'They pulled the car

over. The crime -- the attempt, crime, was never done.
Q Everyone was still seated in the car --

A In the car. |

Q -- at the time of your arrest.

A In the car.

Q okay. And you filed this P.C.R. Can you tell the

Court what is the nature of why you filed this?

A Yes, ''Because Mr. Ha11 adequately faiied to
investigate and research the issues of my case and
misinformed me of the charge. He failed to tell me just
planning it was not a crime. He only told me that I was
guilty of the charge. Three people ride in a car where the
police had a tip about a robbery, but two people get
charged with attempted armed robbery and weabons
possession. And the driver of the car wasn't charged.
Later in the case the state dismiésed the second person's
attempt armed robbery charge and dropped my weapons charge
and then had me plead guilty to the attempt armed robbefy,

because had Mr. Hall adequately investigated and researched

| the issue, the hands of one, the hands of all, that the

state would have to drop the attempt on me as well. And
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Thomas Edward Porter
Direct examination by Ms. Boyce

then before the dismissal of the gun charge that possibly
would have been the charge I would have pled to to get a
lesser sentence, but for counsel's errors I-wou1d not have
pled guilty but would have went to trial. Counsel Robert
Hall prejudiced me when he failed to inform me that
although my codefendant, Charity smith, and I had talked
about robbery, that we or I did not have'a'specific intent,
or nor did we or I intend on completing the robbery. And
when we were stopped the police stated that they had
information that we had planned a robbery. And when I gave
my statement to the police that is only what the police
wanted to hear, our plan. we or I did not have an intent
on completing the robbery."

At this time if possible I want to put up statements,
mine and my codefendant's statements, because when we was
arrested that night they only asked what our plan was.
They knew they had a tip from somebody who had a plan. And
mine and her statement was only on a plan. It was never
said that this is what we was going to do. It was never
said that's what they were going to do. It was only on a
plan. So if possible I want to put this up to evidence if
I can.

MS. BOYCE: May I do that, Your Honor?

THE COURT: 1I'll Teave it up to you. You're the

Tawyer.
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Thomas Edward Porter
Direct examination by Ms. Boyce

(voluntary statement marked Applicant's Exhibit No. 1;
voluntary statement marked Applicant's Exhibit No. 2.)

Q Now, Mr. Porter, in your statements you gave to the
police, the codefendant's statement and your sfatement, you
are alleging that it only was something that y'all were
talking about and never intended to cérry out.

A It was -- it was only on what they asked us that
night. Nobody 1like from the codefendant telling them, gave
them a tip it was a robbery planned. It was never on
nothihg that we just got tbgether and say tonight are we
going to do something, we're going to do. It was never one
of those occasions.

Q And you both were 1in the vehicle and had not triéd to
exit the vehicle to do anything concerning this plan.

A Yes, ma'am. We was pulled over in a vehicle.

MS. BOYCE: Your Honor, I'd 1ike to have marked the
codefendant's sentencing sheet, as well as Mr. Porter's
sentencing sheet.

THE COURT: oOkay.

(Copy of sentencing sheet marked Applicant's Exhibit
No. 3; copy of sentencing sheet harked Applicant's Exhibit
No. 4.) '

Q Mr. Porter, your codefendant served I believe 87 days
and got a 5-year probation --

A ‘'Yes, ma'am.
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Thomas Edward Porter
Direct examination by Ms. Boyce

Q -- concerning that. Now, did you serve some time
prior to your actual plea that you did?

A Yes, ma'am. From -- the day I caught the charge was
on April the 1st of 2008. And then I bonded out on

July the 4th of 2009. And at the time of my sentencing
Mr. Hall never brought up none of that time, so. And I
have filed motions about that time, and I haven't heard
anything back about it.

Q  And you did not get any credit for time served.

A No, ma'am. |

Q And hbw much time was that total?

A I'm not sure. Like right at close to 16 months or
somewhere in there.

Q okay. You're asking for that credit.

A If possible. It wasn't asked for at the time of my
sentencing. But if possible if I could ask the Court right
now to look into it and maybe give me that time that I
done. ‘ )

Q Now, you're stating that Mr. Hall was ineffective in
what he had you to plead to. Is that what you're stating?
A Yes, ma'am. , .

Q And can you tell us why you're stating. that?

A I'm stating that because it was never inadvertent act
in attempt armed robbery, and also because my gun charge

was dismissed. And I was thinking once the gun charge

10
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Thomas Edward Porter
Direct examination by Ms. Boyce

dismissed the other crimes should drop down to something.
The victim was never robbed.

Q Now, is it your statement the gun charge was dismissed
and should not have been on violent and most sefious?

A I'm thinking the‘gun would have made the crime violent
if I'm not mistaken. The gun is what makes the crime
violent. I don't -- I'm not armed with anything, but I'm
charged with attempted armed robbery.

Q okay. And the codefendant under these same
circumstances only served 87 days and gotAprobation.

A And got a possession of a firearm charge. That's the
only thing. ' |

Q Did you contact Mr. Hall prior to your plea asking him
to do a thorough investigation of this case?

A Yes, ma'am. If possible could I continue on until I
get?

"counsel prejudiced me when he misinformed me that he
could not attack the alleged confidential informant's
credibility and reliability."

I told my atforney to investigate the driver of the
éar. And at this time I have a letter that I wrote to the
public defender's office to Mr. Hall 1in 2008, received at
the public defender's office Ooctober 28th of 2008. I wrote
him explaining to him what happened that night, how I

didn't have a gun, no crime wasn't done, and also what was

11
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Thomas Edward Porter
Direct examination by Ms. Boyce

the minimum and the max they could do to me with just

‘talking about something, because they only asked me what my

plan was. They only asked what the plan was. And I gave
them my plan. And to investigate the driver of the car
because he was not charged at all. And I have this letter

right here. If possible I want to put that in evidence

too.

Q was that letter ever answered?

A No, ma'am.

Q And you wrote that letter to Mr. Hall?
A Yes, ma'am.

MS. BOYCE: 1I'd Tike to have this marked as

| pefendant's 5.

(Copy of letter marked Applicant's Exhibit No. 5.)
Q Mr. Porter, in that letter you asked Mr. Ha1T to
thoroughly investigate the case including the driver who
you thought was the confidential informant.
A Yes, ma'am, because he wasn't charged. I wanted him
to investigate so he can find out where the so-called tip
come from, and also who is the informant.

Q - Okay. And to your knoW1edge was that ever done? Did

‘he contact you about any investigation that he did for you?

A No, ma'am. The times when I did meet with Robert
Hall, the only thing he was talking about was my statement.

He only put my statement up in my face, and the audio and

12
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Thomas Edward Porter
Direct examination by Ms. Boyce

the video that you couldn't hear anything, you couldn't see
anything that was throwed out. .

He was saying basfca11y you and your codefendant told
them that y'all was going to do a crime. The only thing he
seemed to offer me was the plea going to trial, would not
be good. I could get up to 20 years. And I ain't
understand the law. I know enough to know to attempt. I
had to attempt. But I never attempted. I never tb]d them
I was gding to attempt this crime. I only told them what
the police asked me, and that was my plan. '

Q And in -- meaning that, that's what you or the other
codefendants had discussed.

A It was only a bunch of talk. It was never nothing
that said we was going to put this in existence.

Q  Right. A |

A It was just a bunch of talk.

Q. And you were not apprehended in the m%dd]e of doing
anything. |

A No, ma'am. We was pulled ovef and taken out of a car.
Q okay. was your plea 1nte1Tigeht1y and voluntarily

made?

A No, ma'am. But if possible could I keep on going

through?
Q would you just tell me why it was not 1nte11igeht1y

made first?

13
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Thomas Edward Porter
Direct examination by Ms. Boyce

A It ——'"Because Mr. Hall failed to adequately
investigate and research the issues of my case and
misinformed of the charge. He failed to tell me just to
plan, it was a crime. He only told me that I had to plea
because of my statement. And my guilty plea was not
voluntarily, knowingly, inte11igent1y made due to my lack
of the understanding of the elements of the charge. And
Mr. Hall never explained the elements of the charge. oOnce
again, he told me based on my statement, only told me I had
to plea."

Q was conspiracy ever mentioned as a possible plea for
you --

A No, ma'am.

Q —-'or abandonment of the crime?

A No, ma'am. Never. Nothing else was never a choice
for me besides --

Q or entrapment.

A Nothing.

Q Any of those that appear lesser sentences were never
discussed with you?

A was- never, was never.

Q Now, tell us why you think that you should get some
relief under this P.C.R. |

A once again Mr. -- I feel that mMr. Hall failed to

investigate my case, misinformed me of the charge. And due

14
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Thomas Edward Porter
Direct examination by Ms. Boyce

to my lack of the understanding of the elements of the

charge that he never explained to me, if I knew the
elements of the chargé I would've never pled to it.

I would've went -- I would have insisted on going to
trial, because they charged me. I was.charged with
possession ofla weapon during a violent crime and attempted
armed robbery.

I knew from day one, 1like I was telling them in my

statement, and the letter I wrote him. I'm not worried

about a gun. I never had a gun. And the crime wasn't

done. ‘

Everything was just talk. There was nothing that was
put in existence that we was going to do it. And the gun
charge was threw out and the other charge was never dropped
down to nothing lesser or nothing.

And I was thinking I plead to the gun charge the
other -- if I -- the gun charge throwed out and I plead to
the other it'11 drop down to -- drop down to something

else. It should. I was never told anything else.

‘Q Now, you also stated Mr. Hall never explained the.

elements of what you were pleading to.

A Yes, ma'am.

Q okay. So what was your understanding of what you were
p1eading to?

A To my understanding once the gun charge was throwed

15 -
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Thomas Edward Porter
Direct examination by Ms. Boyce

out the attempt no longer existed because it was not a
crime that was acted on. And the gun charge what would |
keep -- would have it armed. So if the gun charge was
throwed out, I didn't understand.
Q Now, but for Mr. Hall talking to you -- and how did
you come to plea, do that plea?
A well, I just felt he kept telling me by my statement.
I guess‘I was telling him I was going to do it. That's
what he said me and my codefendant did. I felt Tike my
back was up against the wall. I had no other -- any other
choice, you know.

so and when I signed off on the plea, like I said, I
was thinking if the gun charge was dropped, the other
charge was dropped down to a lesser charge, that I wouldn't
be serving 15 years violent, most serious, that amount of
time that I'm serving right now.
Q And that gun charge wﬁs dropped.
A Yes, ma'am. The guns was to the front of the car. As
it was stated in my plea transcript, it was to the front of
the car. Since day one of the. charge I been saying that
the gun was not mine. |
Q And did you later find out that the atfempt without

you actually putting it into action was not an attempt and

should not have been something that was pled to?

A Yes, ma'am. Later I did find that out from studying,

16
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Thomas Edward Porter
Direct examination by Ms. Boyce

\,

that juét p]annihg’and preparation as I was telling him to
ask what my plan was, that it's not attempt because it
wasn't inadvertent act on the attempt.

I know they had a tip from the informaht, but it was

nothing that was never put in existence. They pulled the
car over and arrested, said they had a tip from sohebody |
that the crime was going to go on. The crime was never
done. .
Q Now, what did Mmr. Ha11 tell you that made you go ahead
with the plea? ' |
A At the time when I signed off on the plea he was jUst
really telling me I was guilty by my statement.

Ifm'1acking understanding because I didn't know what
was going on. I don't study 1aw.. I don't know what was
going on. So I put my trust and was hopfng everything wa%
going to be straight. And now that I've studied it I see
{f I'd knew what I know I would have insisted on going to
trial. I would have had a better option. I might would

have had got a lesser sentence if I would have went to

trial.

Q You feel like you were misinformed.

A Yes, ma'am.

Q- And you are asking this court to withdraw that plea.
A If possible, yes, ma'am. o

Q Is there anything else you'd like to tell the Court
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Thomas Edward Porter
Direct examination by Ms. Boyce

concerning your P.C.R.?
A Yes, ma'am. I'd like to continue with my -- with my
notes. &

"counsel Robert Hall prejudiced me when he failed to

infbrm me and properly investigate the offense of

entrapment. And the C.I., Fredrick Drummond, was the one

who came to Charity Smith and me with a plan, which I told
my attorney that I strongly believed that the C.I. was the
driver of the car, which was -- which who was never charged
at all, which the idea of the C.I. was valid to my defense
of entrapment and then was valid to show he was a known
participant in the crime hisself. The po1ice‘report nor
the state could lawfully state that the C.I. was only a
mere tipster because he -- because he created entrapment
and planned the crime himself, which denied me the right to
confront this witness or C.I. But for counsel's errors I
would have not pled guilty. I would have went to trial.
counsel failed to inform me that if the state had made a
deal with my codefendant, just any witnesses that was going
to testify against me, they or their credibility could Have
been attacked per rule 404, 607 and 608 and 609, also upon

any bias. counsel prejudiced me when he failed to.inform

me that my guilt could have been removed from my

codefendant Charity smith's statement and that if she did

not testify against me her statement could not be used

18
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Thomas Edward Porter
Direct examination by Ms. Boyce

against me. My guilty plea was not voluntarily nor'.
intelligent]ly made. Due to my arguments I would not have
pled guilty but would have insisted on going to trial,
therefore if it were not for counsel Robert Hall's acts

and/or omissions, and my guilty plea was not voluntarily

‘nor intelligently made due to my lack of the unhderstanding

of the elements of the charge, and Mr. Hal] never explained
the elements of the charge to me."

THE COURT: You're going to have to hold your head up
and speak out because the court reporter can't understand
what you're saying. Slow it dowp and speak up.

THE WITNESS: oOkay. Sorry, Your Honor. I'm sorry
about that. | |
A "My guilty plea was not voluntarily nor intelligently
made. Due to my arguments, I would not have pled guilty
but would have insisted on going to trial if it were not
for counsel Robert Hall's acts and/or omissions. Also, my
guilty plea was not voluntarily nor intelligently made due
to my lack of understanding of the elements of the tharge.
And Mr. Hall hever explained the elements, explained to me

the elements. Mr. Hall only told me that by my statement

| and my codefendant's statements I had to plea because he-

told on what was going on, and I stated to him from day one

| that it was only about a p1an, that's what the officérs

asked us that night, about our plan. That was all."
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Thomas™ Edward Porter
Direct examination by Ms. Boyce

Q Now, the incident report does-list that you had

.codefendants. You said one was never apprehended.

A The driver -- the driver of the car was never
apprehended at all.
Q And Charity Smith was the other codefendant that

received the five years probation?

A Yes, ma'am.

Q Now, and the gun charge you said was dropped against
you.

A Yes, ma'am. |

Q Ms. Smith did have the gun charge, and that's what she
pled to. ‘

A Yes, ma'am. As I state in my -- in the motion for
discovery, was found in the pocketbook in between her legs.
Q okay. Now, under these same circumstances of the
attempted robbery that was not anything that she was
charged with.

A  -Excuse me. Could you repeat that again?

Q under the same circumstances in that vehicle, what was
going on with you and her, was the exact same issues and
circumstances. And she got five years probation.

A Yeah, everybody -- everybody except the driVer who was
driving the car was charged with possession of a weapon
during a violent crime and attempted armed robbery. But at

the end my gun charge was throwed out and I was charged
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Thomas Edward Porter
Direct examination by Ms. Boyce

with attempted armed robbery. And it wasn't no crime of
gun. And she was caught with her gun, and her attempted
armed robbery was dismissed.

Q okay.

MS. BOYCE: Your Honor, I'd Tike to have marked the
incident report that has Mr. Porter and Ms. Charity in
those circumstances that he's explained to the Court.

(Incident report marked Applicant's Exhibit No. 6.)
Q Mr. Porter, you were charged under the statute of
16-11-0330, which is the robbery, attempted armed robbery,
or alleged robbery. And you had no weapon that was charged
you at the time of this plea.

No, ma'ém.

okay.

I never had a weapon at all in that car.

And there was a gun charge that was dropped.

Yes, ma'am. | |

Tell us why you went ahead and pled to attempted
robbery of a violent nature. why did you do that?

A Because I Was thinking once the gun charge was throwed
out, throwed out, if I did plead to it, it would be a
lesser charge and it would be nonviolent, because the gun
is what made the whole crime violent. That's the only
reason. |

Q Okay. And without the gun charge you felt that you
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Thomas Edward Porter
Direct examination by Ms. Boyce

would have a lesser sentence.
A Yes, ma'am.

Q And Terrance Smith did get a lesser sentence and did

‘not get the attembted robbery under those same

circumstances you had.

A Yes, ma'am, under the same circumstances.’ _
Q Do you believe that Mr. Hall's conduct is such that it
made you go forward in doing the plea even though you were
under the same circumstances as this other young lady that
got probation? |

A well, like I said, I signed -- when I signed off on it
from -- I was thinking that the charge was going to drop
down. That's the on1y‘reason why I signed off on the plea.
I was thinking it would a lesser charge.

Q Now, you said Mr. Hall would not question the
confidéntia] informant concerning it, or said he could not.
A . In the letter I wrote him in 2008 I was asking him to
investigate to find out where the tip came from, to find
out who the informant was. And the times we met it was
never anything that was brought up. He never tell me who
the informant was. I still don't know, really know, to
today. I could take a guess, because the driver was never
charged, was never taken into custody.

Q You're the only one that got significant time for

these same circumstances.
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Thomas Edward Porter
Direct examination by Ms. Boyce

1

A Yes, ma'am. I have -- this case where they had the

informant and a tip, the police report said trio, and they

‘pulled the car over. I'm the only one that is serving

time. .

Q okay. Now, how many meetings did you have with

Mr. Hall?

A Roughly, I'm going to say at least three or four.

Q . okay.

A And every time I did meet with Mr. Hall we never
thoroughly went through my motion of discovery, or
basically it was just my Statementvand her statement, what
was put up, saying we told them that's what we was going to
do. And I been.telling them since day one that it was just

a plan. It was never nothing. That's what the police

.asked me.

. And he would put -- put the audio and video up and say
they couldn't use it, they was going to throw it out. The
only evidence he sees is my statement and>my codefendant's
statement. That's what he was telling me. But I'm |
explaining to him that my statement was only based on what
they wanted to know and that was my plan. It was never on
anything that I was going to do.

Q so Mr. Hall was aware that the gun charge had been

thrown out, that there was no weapon involved in what you

were pleading to.
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made you do it?

Thomas Edward Porter
Direct examination by Ms. Boyce

A Yes, ma'am. He was aware of all of this.

Q okay. And that the audio and video of whatever was

‘going on was not usable, is that correct?

A Yes, ma'am. They had dismissed it. You couldn't hear
anything; you couldn't see anything.

Q And with all of that combined you thought that what
you were pleading to was going to be a Tesser amount of
time.

A was going to be a Tesser amount of charge.

Q But are you saying that still Mr. Hall -- saying that
you had to do the plea? what was his statement to you that.
)
A It was based -- just based on my statement and my
codefendant's statement that I was telling them I was

guilty just based on that. That's why I signed off on it.

I was thinking they had a tip from confidential informant,

really just on talk, just on a mere plan and just planning
something. You got three beop1e. 'I'm thinking maybe it
might would have been something more like conspiraéy.

I didn't have a gun. He didn't investigate, didn't
give me no other options but to plea --.but to plea. And
when I come and the gun charge was dismissed and him and

also Barry Barnette had me in Barry's office and they

| wanted me to come and testify that the guns was 1in the car,

| yes, I did tell him I was.
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Thomas Edward Porter
Direct examination by Ms. Boyce

But at the time I was going to go to court on the

| attempted armed robbery charge too. I'm not going to lie.

I was a little shook, a 1little scared. And I took that as
opening to get back to my family, the things I love,
because I wasn't going to come and get on the stand and
testify and say the guns was in the car, that they was
somebody's guns they wasn't. |

only two peoples apprehended outta the car. So, man,
if I was going to come and get on the stand and say they
was in the car, it was going to be myAcpdefendant.

The driver was never apprehended, and the shotgun was
beside him on the front passenger door right beside him. I
was in the back passenger- seat. |

I wasn't going to come and get on the stand and put my
hand on the Bible and 1ie. I wasn't going to do that for
him. So I ran. I did run. But I wasn't going to get on
the stand and 1ie for them.

Q | But none of the guns were associated with you,'with
that charge that was dropped.

A No, ma'am, no, ma'am. |

Q so did you think your sentence should have not come
under the violent and most serious as it was?

A I don't think it should have been violent because T

have no weapon. Even if the crime -- even if it was

attempt, it was going to be attempt. I had no weapon. It
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Thomas Edward Porter A
Ccross-examination by Ms. white

was no attempt at all, no crime at all, just a bunch of
talk.

My gun charge was throwed out, and I still have 15
years under violent and most serious. I think it shouldn't
have been violent at all. |
Q Is there anything else concerning this?

A No, ma'am.

Q Thank you.
CROSS-EXAMINATION
BY MS. WHITE

Q Mr. Porter, you pled on Februafy the 4th of 2010, is
that right? |

A Yes, ma'am.

Q And you were sentenced November 8th of 2011.

A Yes, ma'am. |

Q Isn't it true that they had trouble finding you and

had to issue a bench warrant for your arrest?

1A Yes, ma'am, that is true.

Q okay. And on the day that you pled the Court told
them that you were pleading to a count of attempted arm
robbery. And they ran over the facts.

They also told you that it was a zero-to-20-year
charge, that it was violent and most serious. And you said
you understood that, is that right?

A Yes, ma'am, but I --
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Thomas Edward Porter .
Cross-examination by Ms. white

Q And you also said when they asked ybu if you agreed
with the facts and if your attorney had gone over with you
all of these things in preparation for the plea, you said
he had.

A He never explained to me the elements -- of my lack of
understanding of the elements of the crime. He never
investigated my case.

Q okay. So when the Court asked you if you were
pleading guilty because you were guilty and you said, "Yes,
sir' --

A I pled guilty because the gun charge was dismissed.
And I knew once the gun charge was dismissed the other

crime should have dropped down.

Q okay. You pled guilty to attempted armed robbery. So

when you were pleading guilty you knew the charge wasn't
being dropped down because you were pleading to the
attempted}armed robbery.
A The whole time he was te11ing me to plead I had asked
him wasn't the other charge dropped down. oOn the day they
asked me to work with them to come and testify, I asked him
and Barry Barnette what -- when they asked me they would
help me -- they told mé it would help me if I come and
testify the guns was in the car.

I asked them why would I need he1p when the gun chargé

was dismissed. There's no crime. And the other crimes
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Thomas Edward Porter )
Cross-examination by Ms. white

dropped down. T asked him that. And I did say I was going:
to help them, but I wasn't going to help them. I wasn't
going to lie. I wasn't going to help them. '

Q okay. So when the Court said -- when they said that
they found a .38 in Ms. smith's purse and found a shotgun
and a ski mask actually in the back passenger side beside
you, and you agreed with that at your sentencing, you're
testifying that was a lie?

A I didn't agree to that, because in my plea transcript
Robert Hall hisself stated that the guns was to the front
of the car. That's why the charge was getting‘dismissed in
my plea transcript. |
Q Have you looked at your sentencing transcript?

A My sentencing, yes, I have looked through it.

Q And when the Court said -- wént through the,facts with
you on this, they said during the traffic stop
investigators were able to recover a .38 caliber revolver
and a black purse belonging to Charity Smifh. "The purse
was located in the front passenger floorboard where smith
had been seated. At that time a ski mask and shotgun was
found in the driver's-éide back seat that belonged to
Thomas Edward Porter.”

The Court asked you again, "were you listening to the

facts? Are those the same facts that were given at the

plea and are those true?”
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Thomas Edward Porter
Cross-examination by Ms. wh1te

And you said, "ves, sir."

A At the time, as I been telling Mr. Hall, he didn't
investigate. I telling him I was only a passenger in the
car. I was in the back seat.

I didn't have a gun. Fingerprints wouldn't have been
Tifted off a gun. I let him know that it wasn't mine. And
as Mr. Hall stated in my plea transcript, when the gun
charge was dismissed he was telling the courts that the gun
was to the front of the car.

Q so when you agreed with the facts that you had a

‘| shotgun and a mask 1h the back with you, was that a lie?

A Mr. Hall misinformed me.
Q No. You knew if there was a gun and a mask with you.
Mr. Hall wasn't there with you. |

Did you 1ie to the Court when you said that was true?
A I didn't -- I did not 1ie to the Court. I never had a
gun. It -- what they went on, what they fount [sic] in the
car and said I had a gun, they had to do some kind of
investigation, fingerprint or anything. I knew from day
one -- I'm telling them I didn't have a gun. My
fingerprints wasn't going to be 1ifted off of it. I was
just a passenger.
Q Did you also agree with the Court and say the facts
were accurate when they Said, "Both smith and Porter

further stated their intent was to rob the victim of
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Thomas Edward Porter

Cross-examination by Ms. white

i1legal drugs and money and meth. Fredrick Drummond, the

driver, was clueless about their interest to commit the
crimes and was asked to drive them to the incident
Tocation.”

A That is not what happened. I was telling Mr. Hall.
Q  But I'm not asking you what you told Mr. Hall. I'm
asking you what you swore to tell and swore and told the
Court at your sentencing.

A At my sentence I never -- I don't remember that. I
don't remember doing that.

Q ~ You don't remember swearing to tell the truth?

qA Because I didn't have -- I didn't have a firearm and I

didn't have intent on robbing the victim that night. That
has been my -- since my statement of day one of that

night -- letters I wrote and meetings with him. I have --
I have let them know that.

Q So when you said at your sentencing that ybur attempt
was to rob, when you agreed with those facts, that was not
true. You were telling . the Court a story?

A | on the day of my sentencing -- sentencing on November
that day after they apprehended me, a week before that when
I comev-- the morning I talked to Robert Hall, before then
I was asking him what was going to happen, did he know.

And he was just mainly tell me it's up to the judge, he

| don't know what's going to happen. So I just felt Tike my
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Thomas Edward Porter
Cross-examination by Ms. white

back was up against the wall. I had no other -- I had no
other choice. | |

Q So you felt like it was -- it was your only chance,
was to lie to the Court and agree with them?

A No, no, ma'am. But I didn't state that‘11ke that, no,
ma'am} | |

Q 4Okay.

A No, ma'am.

Q A1l right. They actually tried to get you to
cooperate. As you stated, you actually had not planned to
cooperate and did not cooperate with them, is that right?
A The only reason why I said that, because at the time I
was trying to te11-them to investigate things, get some
conf1dent1a1 informant in the car. | .

The driver was not ‘charged, and the gun was r1ght
beside him, beside his door running between -- running
between the'dfiver's s1de and passenger-side back door.

I'm behind the‘passenger, not behind the driver.

And I wasn't going to come and take the stand and say
the gun -- who -- who was I going to say the gun was? My
codefendant has got caught with a gun, charged with it.

The driver was not apprehended. So I didn't understand. I
wasn't.going to get up here and lie for thém.
Q Did your attorney talk with you about the fact that if

you did cooperate it might help you with your sentence?
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Thomas Edward Porter _
Cross-examination by Ms. white

A Yes. He said something of that nature, but I stopped

{him and Barry Barnette and asked them why would I need help

when the gun charge was throwed out, when the other charge
dropped down. But they wanted me to help myself and come

and testify thaf the gun was in the car.

Q My question to you is did anybody ever tell you they

were dropping the attempted armed robbery charge down, or

is that something that you thought ought to happen?

A No. When I'asked him that morning when they asked me
about pleading, yes, I tell him about the gun charge. He

was telling me he didn't know whether it'd be zero to ten,
or ten years and a lot of time or a little time.

He didn't only basically tell me help myself, help
them come and testify. And once the gun was dropped the
other charge should have been dropped down to a lesser
offense.

Q And that's your opinion. That's what I'm saying.
Nobody ever told you the charge was béing dropped down.
That's your opinion that it should have been dropped, is
that right?

A would you repeat that? |

Q when you say the charge should have been-dropped down,
that is your interpretation, your opinion, of what should
have happened. No one ever promised you or told you that

you were pleading to a lesser charge --
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Thomas Edward Porter -
Cross-examination by Ms. white

A I didn't --
Q -~ than attempted armed robbery. A
A That day I didn't understand why I would have to come
and testify that a gun was in a car that didn't belong to
me. Wwhy would that have to do with my charge, being
helping me out, when the gun was already throwed out? why
would .I need help? |
Q I'm not asking. 1I'm not asking -- maybe you don't
understand my question. '

Did Mr. Hall ever tell you that you were pleading to

any other charge other than attempted armed robbery? Yes

or no?
A No, ma'am.
okay.

Q
A But at the time --
Q That's all I need.
MS. WHITE: Your Honor, that's all I have for this.
witness.
THE WITNESS: Cdu]d I say something, Your Hondr?
~ THE COURT: No. '
Do you have any other --
THE WITNESS: Could I say something, Your Honor?
‘THE COURT: No, sir. |
Anything further, Ms. Boyce?

MS. BOYCE: I just have one question, Your Honor.
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Thomas Edward Porter '
Redirect examination by Ms. Boyce

REDIRECT EXAMINATION

BY MS. BOYCE

Q In your communications with Mr. Hall did you have on
the end of your letter that if he were not going to help
your case to let him know?
A Yeah. I asked him.

THE COURT: Excuse me just a minute.

Ma'am, what did you just say? I'm talking to you.
stand up. what did you just say?

UNIDENTIFIED PERSON: I was talking about him.

THE COURT: Oh, I understand.

“Take her into custody. Put her in the back room,
please. '

UNIDENTIFIED PERSON: I didn't say nothing.

THE COURT: Oh, yes, ma'am. You most certainly did.
I saw you.

UNIDENTIFIED PERSON: ©Oh, Lord.

THE COURT: And heard it too.

UNIDENTIFIED PERSON: I didn't say nothing.

THE COUkT: You're not at your home. You're in court
today. You act differently up here.

UNIDENTIFIED PERSON: I was just --

THE COURT: If anybody else has anything to say,
you'11 be taken into custody too. Would you like that?

A1l right. Remove those three off the back row.
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Thomas Edward Porter
Redirect examination by Ms. Boyce

outside. Don't come back.

(whereupon, unidentified persons were removed from the
courtroqm.)

THE COURT: All right. Ms. Boyce.

BY MS. BOYCE

Q I just have one follow-up question, Mr. Porter.

A Yes, ma'am.

Q Did you write in your letter to Mr. Hall anything
.concerning people not wanting to help you, that you wanted
to change counsel or something of that nature?

‘A In a letter. I was explaining to him what happened
that night, that I didn't have a gun and no crime was done.
There was no crime done at all. And the driver wasn't
charged. :

And I also asked him at the end of the letter to find
out where the tip came from, to investigate the driver of
the car, and also if he wasn't going to help me would he --
would he let me know if he wasn't going to help me, would

he let me know.

lQ Did you get any response to that letter?

A No, ma'am.

Q Thank you.
MS. BOYCE: I have no further questions.
MS. WHITE: Nothing further, Your Honor.
THE COURT: You may step down.

35




W 0 ~N O U A~ W N

I RN CR N R S N R R < T~ O < i =~
wvi H W N = O W N O DWW NN O

Qo
4

Robert B. Hall
Direct examination by Ms. white

MS. BOYCE:l That's the plaintiff's case, Your Honor.

‘MS. WHITE: Your Honor, the state would call Robert
Hall.

ROBERT B. HALL, having been

first duly sworn, testified as follows:

DIRECT EXAMINATION BY MS. WHITE
Q Could you please state your name for the record?
A Robert Hall.
Q And, Mr. Hall, in what capacity did you -- were you
involved in Mr. Porter's case?
A I came to the public defender's office sometime in
June of 2008, and this was one of the cases I had gotten
from Josh schultz. '

 And I represented him I think within a month or two.
I found out that he was out of jai1,’becau$e the first
thing I did was try to find him. He wasn't in jail. He
had gotten out. »

And I got discovery I think in July. And I think I

talked to his mother, and she said he was in Turbeville

doing a sentence there.

1Q  And in your conversations with him -- Mr. Porter said

y'all met maybe three or four times. Do you recall what
you might have discussed at these meetings?
A oh, yes; we discussed the charges, that he gave a

statement. We did discuss the issue of the attempt and.how
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Robert B. Hall _
Direct examination by Ms. white

far you go in that.

~ And we talked about the Tikelihood of going to trial
and what a jury could find based on what the state had, |
that his statement, that they intended to go in and rob the
person‘at the apartment of drugs and money, and what his
chances were. | ,

He was -- once he got out of the Department of
Corrections he was not easy to get, but he was a lTot easier
before we cut the -- got the offer from the solicitor's
office and pled.

F‘After that I couldn't get him. He just disappeared
and never responded.
Q Tell me about the facts of the case as you heard them
told by Mf. Porter and as were presenfed to the plea.

what was your understanding of what had happened that
night? ’ |
A That the police -- and we did have a good surveillance
video where they are sitting up near the apartment where
the -- there was a target here. Sitting, waiting.

They had information from their informant that they
would be coming I think in a particular typé of car and an
approximate time, and justga Tot of chatter, the police
officers and then more excited talk.

One of-the,survei]1ance vehicles said they had seen

‘| the vehicle headed that way. And they basically stopped
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Robert B. Hall _
Direct examination by Ms. white

them. I think the video stopped before the actual stop.
But they stopped the car going into the apartment complex.
And as the police explained it, they wanted to stop them
before they had a chance to get out with guns.

And there was a .38. And I think Tike he said in
the -- Ms. smith's pocketbook -- and a shotgun. This

wasn't a large sedan, so a shotgun that's beside the driver

is going to be in the back seat also. There's just no room

for it to be otherwise.

| Ms. Smith and Mr. Porter gave statements that night
that they intended to go rob. And they were not just
planning it. They had the guns. They had a mask. They

‘were in the car and pulling into the parking lot when they

got stopped. .
Q And that was the parking lot of the intended victim?
A Yes.
Q okay.
A I think the -- I think it was discussed with
Mr. Porter that the video surveillance would be a little
embarrassing I think from some of the language that the
police officers were using) But I don't think it was going
to help him a whole Tot there.

when the case came up on the docket I was able to get
in touch with Mr. Porter. Mr. Barnette said will he

cooperate. He told me he was interested in cooperating.
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Direct. examination by Ms. white

we talked.

The gun charge per the agreement was that he would
cooperate against the codefendant, that once he pled guilty
to the attempted armed robbery the gun charge would be
dismissed, which it was. And after he -- it's pretty
standard in this circuit.

After he cooperated based on his testimony and did
what he did, that woqu affect what sentenee he would get.
Basically, you do a good job, we're going to tell the judge
you did a good job and ask for a better sentence for you.

Q And to your understanding did he ever cooperate? Were
you ab1elto -- were they able to get in touch with Him to
help?

A It was probably I think about a year after he pled
Barry contacted me and said I want to do the plea.

We sent a staﬁdard letter. They wanted to plea in
April of fwo thousand -- or be sentenced in April of 2011.

He -sent that e-mail to me in March. The next day I
tried all of the numbers I had for him and mailed another
letter myself. The office sends one out any time
somebody's on the docket. Before this one had got put on
any kind of docket I mailed a letter.

One number the voice mail was full, another was
disconnected. And I started doing all kinds of internet

searches, Tooked for -- to see if he owns a car, get an
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Direct examination by Ms. white

address, and if there's something different we exhausted
those and tried all of the numbers I could find that way.

I even contacted probation, pardon and parole since he was

on parole.

As I recall, at the plea hearing they served a
violation of parole warrant on him. I implored Judge Couch
to allow a bond to be set on that. He let me represent him
and set a bond.

And I think the -- we had already arranged for the
bondsman to be present or close by to say that after he
entered the plea he would remain on the bond. So I think I
got his family hooked up with that so he could get out.

I couldn't get him. I didn't get response. I did get
through probation and parole. I got a nuhber that spoke
with the brother of his that I asked -- I said he's got to
call me, I've got to talk to him, we've got to get this
sentencing set up.

I tried his -- the number I had from probation and
parole on his mother. I got no answer.

I kind of got -- I did what I could do, and I think
Barry kind of forgot about it or whatever, but he did not
push the issue then. And I believe it was set again in May
or June, and then or June. I tried eVery number I had to
reach him.

I sent -- the office sent letters; I sent_1etters.
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Direct examination by Ms. white

The two Tetters that I did myself -- the first one said if
you don't appear, there's going to be a bench warrant. The
second one I not only put that. I did it in bold type.

I had my direct line, special second number, I had it
in bold type, this is my direct line we need to talk. And‘
the first letter after -- in Mérch,,it was just in regular
type. It had my direct line, not just the office Tine.

I addressed -- spoke with the brother all the way
until June. His -- he had a -- basically the brothers told
me, you know, quit bothering me. That was true even back
before the plea, the one brother. But he was the one that
had a number that I usually could get. But he did not want
to take any other message; that occasionally I think he
apparently told him that I had called but would not say
anything else. '

Q Tell me about real quick -- he's alleged that you
didn't review with him any of the elements 6f the crime or
talk with him about any possible conspiracy charges or
anything. what -- what's your recollection?

A we did ta]kvabout the possibility of conspiracy.' Mr.
Barnette would not entertain that. He said -- and I told
Mr. Porter this is -- this 1is your offér, and what kind of
sentence you get on this u1t1mate1y depends on your
coopérétion. ‘But Barry wbujd not go to conspiracy.

You know, had we gone to trial, depending on how the
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Robert B. Hall .
Direct examination by Ms. white

evidence was presented, what came in, might have gotten
that charge, but you don't know until you go to trial.

Q was there anything involving this C.I.? There's been
several mentions that maybe the driver was the C.I. and
that should have been investigated because he was never
charged. ‘

A well, the driver could have been the C.I., but I think
Barry Barnette made the assertion that that guy was
innocent and that that was pretty much based on the C.I.
gave the information that way. | _

They would not tell me who the C;i. was. To find the
C.I. we would have had to have gone to trial. But what was
Taid on us -- laid in front of us was you plead to this,
you'll be sentenced according to your coopération, when you
plead we drop the gun, that takes five years off the table.
Mr. Porter understood that.

But in the long run we -- we could not find him. As I
recall on the issuance of the bench warrant, I was 1in
another court.

I can't remember if I was trying a case or what, but
they took me from the‘other courtroom into judge's -- I
think Judge Couch's courtroom. And they said, "Mr. Hall,

have ydu been able to find your client,” basically. And I

said I called every number, I've sent letters, I've not

been able to find him. And the judge says, well, there's a
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bench warrant. ‘ S S

I was trying to find him, trying to delay that -- keep
from gétting’a bench warrant issued because things would
have been a lot bettér for him. |

if he'd have come in I'm not -- I can't séy that Barry
necessarily would have said we're going to withdraw}that
plea and do a better one. He was going to cqopehate.

But once we could not find him -- and I'd put Barry
off for two or three months. You know, he -- he made his
decision. He said his mother was sick and he needed to
take care of her. But if he'd have come in I think things
would have been a lot better.

Q And did you have any concerns. over his -- whether or

| not he understood the situation, the plea agreement and

what he was pleading to on the day of his plea and then the
sentehcing? - |

A oh, I had no concerns. He understood it. We went
over it. The judge went over it. ,

He understood that after he pled guilty, then the gun
charge would be gone. And what that did is gave him five
Tess yéars he was facing.

Q okay. Thank you, Mr. Hall.
MS.}WHIfE: That's all I have at this time, Your

| Honor.

THE COURT: Ms. Boyce.

{
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Robert B. Hall,
Cross-examination by Ms. Boyce

CROSS-EXAMINATION
BY MS. BOYCE

Q Mr. Hall, did you say what -- can you tell what
evidence there was against my client at that time?
A we had the police setup, taking a video of them
pulling up. 4 |
~ Was the video -- was it visible?

Yeah.
" You could see?

oh, you could see; you could hear.

o » o » o

okay.

1A The -- now, it's at night. I mean, you can't see a

Tot of details, but you can see a car pulling up. You can
hear the police, the radio, the contact they're doing on
the radio that, you know, we spotted the car, 1f's headed
your way. Okay. It's pulling in the apartment complex.
and then they went and pu11edAthem over. I think

there was more than one car involved in that -- that in

| that car the informant had told the people that would be

there. They had weapons.

Ms. smith and Mr. Porter both gave statements and
said, yeah, we had these weapons and we were going there to

rob. We -- he's a dope dealer, we're going to go to steal

'dope and money from him basically.

The -- like I said, we discussed with him, you know,
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Robert B. Hall,
Cross-examination by Ms. Boyce

the whole idea of planning's not enough but going, you
know, depending on how close you come to it, it's more
serious. And he -- I felt 1like he understood that.

He's -- he's a fairly intelligent person.

Q Now, can you tell me why the most serious and violent
was st111 on the sentencing sheet even though the gun
charge was dropped?

A Because by law attempted armed rbbbery is a most
serious, violent offense. The gun charge was not dropped

until the plea was complete.

1 Q The same day? Is that what you're saying?

A I assume. I -- I don't know what day it was, but
that's -- that's the way it was.

Q okay.

A And I think since he didn't respond, I don't know that
the state might not could even have brought that charge
back up because he didn't complete his end of the
agreement.

Q dkay. Do you agree with Mr. Porter's assessment that
since the gun charge was dropped that he should have gotten
to plead to something lesser like conspiracy, abandonment

or entrapment?

1A Entrapment, I don't understand, but if he had shown»up

when he was supposed to and hadn't been hiding and they

didn't have to issue a bench warrant, could I have talked
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Cross-examination by Ms. Boyce

Barry into doing something lesser? That may have happened,
but that -- I didn't have that opportunity because I didn't
have a client.

what I do agree -- I agree he deserves about 15 more
months of credit than he got because he was arrested on
this and was in custody for 15 months before he made bond,
albeit some of it in the Department of Corrections.

But as far as -- there were guns involved.- The charge
was that they attempted, they had a plan and put that plan
into motion to go rob somebody with a deadly weapon, all
because they dropped the gun part. That doesn't change
what the facts were, that there were guns present.

Q okay.
A And they're in, you know, partially in the back seat

with him.

Q okay. Now, at any time do you recall telling

Mr. Porter that since the guns were in the front of the
car, is the reason why the gun charge‘Was dropped against
him?

A No. The gun charge was dropped against him as part of
the plea to take five years off the table.

Q@ Okay. would you agree in hindsight that Mr. Porter
should have been allowed to plead to something lesser?

A AHad he f011owed through maybe. If we had gone -- the

question is if we'd gone to trial based on the evidence
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Cross-examination by Ms. Boyce

they had could a jury have found-him guilty of attempted
armed robbery. I think so.

o Had he cooperated like he agreed to could we have
gotten a better sentence, I don't know that they would have
somehow changed the charge, let him withdraw that plea and |
do another plea. But he would have gotten a much better
sentence. |

I think his failure to come in and respond when we
tried to get him -- I think the bondsman tried to get
him -- it's probably why he got the sentence he got. And
I've explained that to his family several times. |

And while we were -- I was trying to find him for
those three or four months, I said if he doesn't come in
they're going to hammer him, he needs to come in. And I
never got to talk to him until he got arrested on the bench
warrant. , _

His family -- he has one brother thatvI've met -- I've
talked to since the sentencing that is very nice, very

cooperative. But he has one brother that doesn't want to

‘help anybody, doesn't even want to be bothered with it.

And his -- the numbers I had for his péop1e changed
constantly or wéren't working.

Q Do you recall Mr. Porter calling you at any time
during those three months and talking with you -- three

months you said you were looking for him?
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cross-examination by Ms. Boyce

A I think one time he did contact me and say that he --
his mother was i11, her backbone was deteriorating and he
has a new baby and he's not coming in. That was in either

April, May or June. I can't remember for sure. But I do

| have notes that he did call. And I assume it was him.

But, you know, I've got -- my mother's ill, I've got to
help her and I've got a new baby and I'm not coming in
until after the baby.

Q - In Tlight of what the codefendant received as a

sentence does Mr. Porter's plea seem correct to you, what

happened with him?

A what happened with him and what happened with the

«codefendant are two separate things.

I don't know that that codefendant didn't have a lot

.of information to give the police on something else. I

have no knowledge of that plea. I have no knowledge of
those negotiations. Nothing. I don't know what happened
there. And there's -- I can't tell you. I didn't
represent her. Her attorney may have got her to give other
information. I'd have to speculate, so I have no idea.

Q was there any other option for Mr. Porter besides the
zero to 207

A Not presented to us. We could go to trial, zero to
25, or p1ea, agree to cooperate, and it was zero to 20.

But when he made the choices he made not to come back in, I
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Cross-examination by Ms. Boyce

think that's why he got the sentence he got.

Q@  And do you feel like you explained to Mr. Porter
concerning the sentence that what he was pleading to, the
maximum he could have gotten?

A Yes, I do. I've -- have explained to him the state --
his brior record included a burglary, but it was
nonviolent, that he had no strikes against him. This would
be his first conviction foh most serious and that if he
ever did -- was involved in anything like this again it
would be a most serious or serious, he could get 1ife

imprisonment without parole, that the plea -- they_were

-going to drop the possession of a firearm during the
violent crime, and that takes five years off the table,
additional years that he could get. And that's one time he

.did ‘give me a phone number that did work. And he -- let's

see. .

I think that's when we met on January 27th in 2010.
we had an appointment that he rescheduled and then showed
up about an hour late for that. But we went over
everything and that same day confirmed that, yes,' if he was
cooperating they were dropping fhé possession-of-a-firearm
charge. |

He agreed to plead. That was January 27th of 2010, is
the day we went over everything and he agreed to the plea.

Q Do you recall that he walked out during the time that
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Cross-examination by Ms. Boyce

you and he were discussing that that was his onTy_option?
A I don't recall that.

Q Do you recall if you went over with him that the state
had to prove more than just the mere planning or
preparation for the intent? |

A Yes. And that's what I think I said before.

This was not just planning. It was having guns, being
in the vehicle, not only in the direction of the apartment
complex, but I think he even had an aerial bhotograph of
the area showing the driveway that they were on where they
were stopped was the -- about the only entrance. If you're

on that driveway you're going to that apartment complex.

You're not just driving down the road.

I know I've got the picture, the aerial picture, in

there. 1I've seen it this morning. But it's clear that if

you're on that driveway you're going éo those apartments to
where the C.I. said they were going to rob. And he and his
codefendant both said that they were going there to rob the
dope dealer.

Q so did you feel 1ike the state had enough evidence to
convict him had it gone to trial even though there was
nothing more than I guess say the preparation part?

A well, I think there was something more than
preparation. There's something more‘thanﬂp1anning.

They're -- they are pulled over on the driveway that
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Cross-examination by Ms. Boyce

only leads to the abaftment complex where the intended
victim Tived. |

They had the means to commit an armed robbery with
them. They had the guns in the vehicle.

If we had gone to trial could a jury have believed our
argument and found them not guilty? I guess they could. I
don't think there would be a great chance that it would --
do I think a judge would have dropped the -- or dismissed
the charge based on the evidence they had? I don't think

so. But we -- we explored those options. He agreed to

‘cooperate and enter the plea.
Q okay. You explained to him you felt like a jury had
-enough to convict him.

A I felt that a jury -- there would be enough that a

jury could convict him, yes, and I had a picture. There's
Three Oaks Road goes -- is -~ only goes to the apartment
complexes where the victim 1ived. And that's where they
pulled him over when they were pulling in there.

Q In hindsight is there anything that you think you
should have done differently that may have helped

Mr. Porter?

A If I had -- it's bad to say, but if I had not arranged

to let him stay out on bond and get a bond on the violation

of parole he would have probably been in custody and

everything would have been -- he probably would have gotten
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Robert B. Hall,
Cross-examination by Ms. Boyce

less that way. But his -- he wanfed out. And I said Judge
Couch I think even made the comment, you know, he's not
entitled to an attorney on a violation of parole but I'll
Tet you represent him on this, on the bond hearing. And we
did a bond hearing and the judge set a bond. And I think
his family made it.

I guess it's bad to say, but if he'd stayed in jail he
probably would have gotten a totally different sentence.

If he -- if he woﬁ]d been avai1ab1é when they wanted him, I

think he would have gotten a totally different sentence.

MS. BOYCE: May I approach the witness, Your Honor?
THE COURT: Yes, ma'am.

Q You wrote a letter to Mr. Porter on November 17th of
2011. would you just read that highlighted portion for me?
A "The sentence you received was probably due to our not

‘being able to find you."

Q  Can you just explain that for me?

A well, when they asked for him to come in to be
sentenced we could not find him. He was hiding from us.
Q uh-huh.

A The only contact I had with him, he said he ain't
coming in, he's going to take care of his mama and he's
going to have that baby born, he's not coming in. That's
exactly what that means.

Q was there any point when you talked to him that you
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Redirect examination by Ms. white

kind of felt that maybe you should just insist on a trial
and advise him of that or --

A The decision for a trial or not is his decision, and
that's very clear. As I recall, he was very excited about
the option of being able to cooperate. Reluctant kind of,
and then he was, yeah, yeah, yeah. He was for it.

If he had in his mind some plan, oh, yeah, I'll be
able to circumvent the system by doing this, I don't know.
But he was in total agreement with that and then seemed to
me relieved about it. But what actually was in his mind, I

have no idea.

Q Thank you.
‘REDIRECT EXAMINATION
-BY MS. WHITE

Q I just have one brief followup question;

About the time served, you said he was picked up when
he was arrested on this charge and sent to the D.0.C. Wwas
that time in D.0.C. that he spent a probation violation or

parole violation?

A I assumed it was a parole violation. He was arrested

on April 1st, like you said. Fifteen days later he was
gone. And I think that was because he went to D.0.C. on a
violation of parole. |

Q So the 15 -- I'm sorry.

A It's a -- I think the -- he was in D.0.C. until he
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Redirect examination by Ms. white

came back 14 months later. I think by the time I got the

indication that he was back in jail he had made bond on the
attempted armed robbery and possession of a firearm by a
violent -- during a violent crime. And that's just, you
know, over 15 months.

Q But that time that was spent was not directly related
necessarily to his -- to the charge of attempted armed
robbery. That was actually based on the fact that he had
been arrested, violated his prior paro1e;

A Apparently. I didn't -- I didn't have knowledge of
that. The only knowledge I had of parole, that by the time -

we worked out the plea when he came to court he was on --

che was in violation of that parole again.

Q okay.

MS. WHITE: That's all I have, Your Honor.
THE COURT: You may step down. ‘
MS. WHITE: The state has no other witnesses, Your
Honor.
| THE COURT: Anything further?
MS. BOYCE: Nothing further, Your Honor.
THE COURT: I'l11 review the exhibits as well as the

transcript and issue an order.

END OF REQUESTED TRANSCRIPT OF RECORD
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captioned cause, relative to appeal, in the Common Pleas
Courtafor.Spartanburg County, South carolina, on the 3rd day
of October 2013.
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STATE OF:SOUTH GAROLINA;:@::? sieny s INYFHE COURT OF:COMMONPLEAS : v:::

' ) SEVENTH JUDICIAL CIRCUIT
COUNTY-OF:SPARTANBURG 575w/ 07 D)l 0shin § 807 i LOTin il DA LIRIA £ 20
. B | )
Thomas Edward Porter, #318797,- - "~ 7#) .~ . :2012-CP-42-0911" - -2+
)
" . Applicant, )
) .
v. ) : ORDER OF DISMISSAL - =
) o
State of South Carolina, ) = g
Respondent. ) °
) =

This matter comes before the Court by way of an Application for Post-Conviction }g:‘lieff':
filed February 27, 2012. The Respondent made its Return on or about January 30, 2013." An
evidentiary hearing into the matter was convened on October 3, 2013, at‘the»tSpértanburg County

Courthouse.. The Applicant was present at the hearmg and was represented by Hattle D. Boyce,

Esqurre >Suzanne. H:*-White; Esquire, of the South, Carohna Attorney General’s ‘Office,
represented the Respondent. |
At the hearing, the Apphcant testified -on his own behalf. Robert Hall Esquire, also
| testified. This Court also had before it a copy of the records of the Spartanburg ‘County Clerk of
Court regarding the subject convictions, Applicant's records from the South Carohna Department
of Corrections, the Return, the plea transcnpt and exhxblts entered by Appllcant -
PROCEDURAL HISTORY
The Applicant is presently confined in the South Carolina Department of Corrections
pmsudnt to orders of commitment of the Spartanburg County Clerk of Court. The Applicant was
- indicted-at the-November 2008 term of-the-Spartarrburg'County Grand Jury for attempted armed

robbery and possession of firearm during commission of a violent crime (08;-GS-42-7535, count

’ | o P’é;.lofg
S SRR &
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. . ('
1 apd 2). He was represented by Robert Hall, Esquire. On February 4, 2010, the Applicant pled

guilty as indicted to attempted armed robbery. - The prosecution dismissed count two for
possession of a firearm during commission of a violent crime: Pursuant to a plea agreement,
Applicant was released on bond to cooperate with authorities on other matters: Upon

information and belief, Applicant failed to abide by the terms of his plea agreement. He was

_sentenced by the Honorable Roger L. Couch on November 8, 201 1, to confinement for a period

of fifteen (1 5)-years. The Applicant did not appeal his guilty plea or sentence.
ALLEGATIONS
In his application, the Applicant alleges he is being held in custody unlawfully for the

following reasons:
L. Ineffective assistance of counsel, in that; =
a. Counsel “did not have my best interest at hand s
when he represented me.” ' _
b. Counsel “did not investigate my case or speak
with any witness on my behalf.” -
c. Counsel “only met with me [three] 3 times and
each time told me my only option was to plead
to a crime the evidence proves I just couldn’t
have committed.”
d. “I was promised one thing, lied to by my
attorney and not given the lower sentence or
time promised.”
e. “Had my [lawyer] fully conducted a reasonable
~ investigation into' my case, I wouldn’t be in
prison with the sentence I now have”

0G:t Hd 02 8344162

FINDINGS OF FACT AND CONCLUSIONS OF LAW
l This Court has had the opportunity to review the record in its entirety and has heard the
testirﬁony and arguments presented at the PCR hearing. This Court has further had the
ebi)ortuﬁity te bbserve eech vﬁtﬁeés Who te‘sti.ﬁ.ed‘a.t ﬁie ﬁeé.-r'mg‘, and to cloéely péss upon their
credibility. This Court has weighed fhe teStimony. accordingly. Set forth below are the relevant

ge 2 0f 9
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ﬁndings of fact and conclusions of law as reqllired by,S.C. Code Ann. § 17-27-80 (2003).
Ineffective Assistance of Counsel
~The Applicant alleges he received ineffeetive assistance of .counsel. In a PCR action,
“[t]he burden of proof is on the applicant to prove his allegations by a preponderance of the

evidence.” Frasier v. Stateé, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e),

SCRCP). Where ineffective assistance of counsel is alleged as a-ground for relief, the Applicant
must prove that "counsel's conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied upon as having produced a just result." Strickland v,

Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler v. State,

-2
e~

286 S.C. 441, 334 S.E.2d 813 (1985). o i

;i'llﬂl

fitd

+ The proper measure of performance is whether the attorney provided represeﬁt'vatro"

D .
withrn—- the range of competence required in criminal cases. Courts presume that COJ&HSCI‘?_

i oot

rendered adequate assrstance and made all 31gmﬁcant decrsrons in"the exercrse of reasonable'___,__.
R B
o

professronal Judgment Butler Id. The Apphcant must overcome this presumption to receive

relief. Cherry v. State, 300 S.C. 115,386 S.E.2d 624 (1989)

.' First, the Applica.nt must prove that counsel's perforrnance was deficient. Under this
prong, attomey performance is measured by its "reasonableness under professional norms."
| Cherry, 300 S.C. at 117, 385 S.E.2d at 6235, citing ‘Stn'ckland. - Second, counsel's deficient
performance must have prejudiced the Auplicant such that "there is a reasonable prebability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different.”
Qﬁ_y 300 S C at 117 18, 386 S E2d at 625 “A reasonable probability is a probability'

sufficient to undermine confidence in the outcome of trial.” Johnson v: State, 325 S.C. 182, 186,

480 S.E.2d 733, 735 (1997) (citing Strickland).
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Applicant testified that he was arrested when he and three other people were pulled over
ina vehicle following polibe receiving a tip that_the fouI.individuals. intended to commit an
armed robbery and burglary that rﬁght. Applicant testified that he and thé others had only

- planned the robbery, but never had the intent to go thrcﬁugh'with it or attempted the robbery.
Applicant téstiﬁed that Couﬂ$e1 never told him that planning the commit a crime waé not a
crime. Applicant also testified thét Counsel never di's_cussed the possibility of pleéding to a
conspiracy charge, but instead, told Applicant that he would be found guilty based upon his
statement. Applicant testified that he never had possession of a gun, so he does not believe that
there was a crime committed and thought the charge should have beén ldropped. Applicant
testiﬁed. that the co-defendant that. had a gun only received a sentence of five years of probation
and q_thers in the car were not charged. Applicant testified that his co-defepdant plegiguig to::..;

[ L LS
unlawful -carrying of a pistol. Applicant also testified that Counsel never informed=Appffant-: .,
2 IO - s

that .the plea was for any additional charge/" other than attempted armed robbery. ;;%Appdr;}f’.;an
entered into evidénce the following items: Exhibit #1, Appli;:ant’s statement; EXhlbl'[ #Z—j‘;co
defendant’s statement; Exhibit #3, Applicant’s sentencing sheet; and Exhibit #4, co-(:iic:fené!éﬁt’sf_—f
sentencing sheet. |

Applicant'festiﬁed that he believed the driver of the car was the confidential infonnaht ;
that provided‘pc.)licé with t_h_e tip because he was ne\}éf charged; Ap:pli:cant testified thiat' Counsel
failed to investigate tﬁe aefense of entrapment because the driv‘er>was the informant. ‘Applicant
tesﬁﬁed that he ésked Counsel to investigate that and entered as Exhibit #5, a letter frorh
App‘licant to Counsel regé.rd__ing that issue and Exhibit #6, the incident report. Applicanti testified
that he did not understand the elements of the charges and Counsel never explained them to

Applicant. Applicant testified that he met with Counsel three or four times and never reviewed
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discovery materials with the exception of the audio and video of both Applicant and his co-
defendant’s statements. Applicant testified that the State asked hiln to come and testify, but he
refused to do that. Applicant testified that he does not think a violent or most serious charge is
applopriate. Applicant also testified that he did not receive credit for the fifteen or sixteen
months’ time served.

Counsel testified that he took over the representation of Anplicant when he joined the
office in June 2008.. Coun_s'el testiﬁed that the Applicant was alread_y ho.used in lhe Department
of Correetions.at thal time. ‘:Counsel testified lhat he was able lo meet wnh the Applicant and
review the charges, statements, the issue of attempt and what the jury could find and what
Applicant’s chances of winning were. Counsel testified that he did discuss with Applicant the
fact that attempted armed robbery is a motion serious and violent charge. Counsel testified that
the ey,.idence included a surveillance tape of police waiting at tlle apartment complex that was
allegedly going to be robbed and of the police stopping the car as it entered the complex. The
pohce found a 38 pistol in the co-defendant’s purse and a shot gun on the driver’s snde toyardsif’.: o

& m
the back seat. Counsel also testified that the statements given to police indicated intent: C6€ns

option. : - - o n |
.Counsel testiﬁed that it was possible that the driver of the car Vs'_as the cenﬁdenti'a]:'
informant, bnt Applicant would have received that infonnation if he ehose to proceed to trial.
Counsel testified that when asked by the State to cooperate, the Applicant originally said yes.
So, the Apphcant pled gullty and the gun charged was d1smlssed W1th a delayed sentencmg
.Counsel testxﬁed that he could not ﬁnd the Apphcant to bring him in and Applicant ended up

being picked np on a bench warrant after Counsel delayed sentencing for as long as he could.

s
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Counsel testiﬁed that the Applicant would have received a much better sentence if he had

cooperated. Counsel testified that he had no knowledge of the negotiations or plea of the co--

defendant. Counsel testified that at the time of the plea agreement, the Applicant reviewed the

agreement and appeared to be excited. Counsel testified that the decision to plead and not-
proceed to trial was the Applicant’s decision. -

* This Court finds the testimony of Counsel to be more credible that the testimony of the

Applicant. The Applicant's allegation that Counsel did not conduct an adequate pre-trial

investigation or speak with any witnesses on Applicant’s behalf is without merit. Followihg

testimony and review of the transcript, it is clear that Counsel had reviewed the facts and

- evidence, as well as the optio'ns that Applicant faced. The "brevity of time spent in consultation,

. withoyt rrlore,'does not establish that counsel was ineffective." Easter v. Estelle, 609 F.2d %6,

'"L N

759 Cﬁth Cir. 1980). To establish counsel was inadequately prepared, an Applicant mu:sic prergentz‘
S AN
evidence of.what counsel could have discovered or what other defenses could have bee‘n pursued 9

=

had counsel been more fully prepared. Jackson v. State, 329 S.C. 345, 495 S.E.2d 768 (1998); o

Skeen v. State, 325 S.C. 210, 481 S.E.2d 129 (1997) (applicant not entitled to rehef where no~

evidence presented at PCR hearing to show how additional preparation would have had any

- possible effect on the result at trial). - The- Applicant failed to point to any specific matters

Counsel failed to discover, or any defenses that could have been pursued had Counsel been more
fully prepared. Furthermore, the Applicant failed to show any prejudice that may have resulted
from Counsel’s alleged inadequate preparation or investigation.‘

Furthermore Apphcant offered no w1tnesses that Counsel failed to mterv1ew or any

lbtestlmony that might have been developed at trial. Pre]udlce from trial counsel's failure to

\

‘interview or call witnesses cannot be shown where the witnesses do not testify at post-conviction
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relief. Underwood v. State, 309 S.C. 560, 425 S.E.2d 20 (1992); Bassette v. Thompson, 915

F.2d 932 (4th Cir. 1990), cert. denied, 499 U.S. 982 (1991). The Applicant's mere speculation as

to what a witnesses' testimony would have been cannot, by itself, satisfy his burden of showing

prejudice. Clark v. State, 315 S.C. 385, 434 S.E_.?.d 266 (1993); Glover v. State, 318 S.C. 496,

458 S.E.2d 538 (1995). An Applicant must produce the testimony of a favorable witness or
otherwise offer the testimony in accordance with the rules of evidence at the PCR hearing in

order to establish prejudice from the witness' failure to testify at trial. Bannister v. State, 333

S.C. 298, 509 S.E2d 807 (1998). The Applicant falled to meet: this burdenv of,,groof

Accordmgly, these allegations are dlsrmssed

RES eI
834410

In Hill v. Lockhart, 474 U.S. 52 (1985), the United States Supreme Court held Bt th -
two-part standard adopted in Stnckla.nd v, Washmgion supra, for evaluatmg cla?ﬁns .
1neffect1ve assistance of counsel applies, as well, to guilty plea challenges based on m@ecte;'e
assistgnce;:-ef counsel. To meet the Court's "prejudice" requirement, a criminal defendant must
show that’»‘»there is a reasonable probability that, but for counsel's errors, he w/ould not have pled
guilty and would have insisted on going to trial. Hill at 59. Not only did the Applicant fail to
establish that Counsel offered incorrect advice or made prdmises that were not kept, the evidence
is clear that the Applicant is the one who failed to follow through on promises made.
Additionally, the Applicant has failed to establish that he would have proceeded to trial, but for,
these alleged deficiencies of Counsel. Therefore, this claim is denied and dismissed.

Summary

This Court finds m regerd; to the allegation of ineffective assistance of counsel, the

A.pplicant’sv testimony is not credible. This Court further finds Counsel adequately conferred

~ with the Applican‘t, conducted a proper investigation, was thoroughly competent in his
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_ representation, and that Counsel’s conduct does not fall below the objective standard of

reasonableness.

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that Counsel failed to render reasonably effeétive assistance under prevailing
profe'ssionél norms. The Applicant failed to present.spec‘iﬁc and compelling evidence that
Counsel committed either errors or.onﬁssions in his representation of the Applicant.

This Court also finds the Applicant has failed to prove thé second prong of Strickland —
that »he was prejudiced by Counsel’s performance. This Court concludes the Applicant has not
met his burden of proving Counsel failed to render reasonably effective assistance. See Frasier

supra. Therefore, this allegation is denied.

CONCLUSION o *

estabhshed any constltutlonal violations or deprivations that would require this cohrt to:’érantl
apphcatlon ‘Therefore, this apphcatlon for post conviction relief must be demed“mand gsnussed
with prejudice.

This Court cauti.ons Applicant that he must file and serve a notice of appeal within thirty

(30) days from the receipt by counsel of written notice of entry of judgment to secure the

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453

V (1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of the

denial of PCR. Rule 71.1(g), SCRCP, provides that if the épplicant wishes to seek appellate
review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your
attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal.

ge 80of 9




113

IT IS THEREFORE ORDERED:

1.  That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and ' '

2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this 20 day of “’M/ww ,2013.

A A
J. Derham Cqle
Presiding Judge

087 Wd 02 934102
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