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I.

Ir.

APPELLANT 'S STATEMENT OF TSSUES ON AVPEAL

Zl?‘\o\ the lowet court obuce s diseretiont in ?-ul\\‘ns to
woue Findinos oF Taet and conclusions o lawd’
?ufsuom-l' Yo SERCP 52(n) wdhin Order elauqiu

relies on Moetion brou«ak“' undetr SCRCP @OLB"S(‘D ?

“b'm\ the lower court cbuse s discretion b a‘em,:u
un‘ln -Evideniiwﬂ( He.ur(vag upon Habeos Corpus 'pe;\—'d*\'o§,
when A '

ppe,lluu‘(' made weouired ‘alleautiona’ For the
Evidentio Heatin \

. 4 oS h s dictated btl State - Created
foww , to wWhwmeately tonstitute o Procedural Due
Process Violation ? :



APPELLANT 'S STATEMENT OF THE CASE

- Relevant 4o this Appeal are Pwte&c\:uas aHendant 4o the

(MoHoN For Relie 0% Z\T&JﬁmeN{" brought under Seuth Carolima

Rules oF Cwil Procedure (“SCReP”) 60D , where e AHye_“m(*

CHarvin "D woeved before the Honorsble Keish L. Han-:sxﬁ-\'on ,
 Administrahive :ruclﬂe ot the Ninth Judictul Liccudt , For ‘Jud(aa

' ,‘Hurr:us*\'ov\t to Vocode +he Prospe;c‘ﬂve. opem-%'mu ot her Novemloer
¥, 201 "Conditlonnl Order 0% Dismissal " and December lb, 20l =
Oeder  becowse nelther Order qove (%rnoln'u%s 0¥ Factse omd |

)
,Conduﬁons of lowe o H?obwrecl \m" SCREY 52(a) which WOuJ ve

guve Haeuin clear notice  of whw he couldn’d receive +he
entitHed kwoluvhom{ He,w-mcj upon his Pettion For A Weit OF
Hobeas Corpus (Fled in Charleston Common Plems Court, uuo‘cr
A No.t- 2010-CP-1b- 4462 , on Tune 1, 2016 D 5 as well , Harvin
~moved For Tudge Harrington fo Vucate these oo (2 brders
due to Horvin’s Procedurnl Due Process rngs be{uﬁ violaded .
,ZTuelSe Huﬂ*m%‘l‘bﬂ issued an Order on Feloruw—:f 29, 2013,
.'.DeNl,’mS Hawrv ina '8 jiuucu-q 31,2013 Mo‘hoﬁ For "Relme? L’"’»‘*QH
_under SCRCP eocwu),ya Tudge Hurrington’s Order alse does

’

(No‘l’ set Towth $‘NA1N35 omol conclusions s reoou.red 5‘1 SCRCP
520 own medtters Harvin voaised (n the Mo+1o.¢ Cous:o\eﬂus

oxéeormc% ot process the instunt A»e,od follows .

)



ARGUMENT

S e HN‘HNc‘l’oN committed an Abusc. 5
'Dns retion lsx.( Fouiling to state srmclwl%s

of fact and comclusions oF law ' in
CONs-oerh.' with SCRQ-? 5—2(0&), in

Deny Ny Hatvin 's Motion For TReliet
[03'\5 TuclﬂMewl' 7 under SCRCEP 60 (XD,

Tt has been stated that dhe Petiton §or a Urik of Habens
(‘4

Corpus s o “Constitutional Remedy " whose purpose is to test

»

iﬁke legumhl 0¥ the *Pr:souer’s presesct detention . See

Gibsen v. State , 329 5.c.37, 40,495 S.E.2d 426,427 (s.c. 1998 .

1(6\-\".45 SOUTH CAROLINA CONSTITUTION ARTICLE I ,§ 1&8).

Aso stated s, i order o be entilled +o an EvidescHary

,Heurmﬂ $or claims SuHsor+¢N6 the Hobeas Corpus pettion ,

the [?]e+rhoue¢~ must present suiticient Foctual ulleiochous 7

ond alle%e petitioner has exhousted all other remedies  —
Cibson , 329 5.C. ot 40,495 5.E.2d of 427- 428 (ettotlon emitted ),

A Ciroult Court Tudge possesses outhortative diseredion to

z,en-l'ewhxm "H’IQN grom+ x wid oF hobeas corpus, under the seal

oF such couc-+ ' = s, Code Ann.§ M-1M-30 =, onad ¢

+he exercise oF that discredion must 4reat +he. al\e5u+:ous
in the Hobess Corpus ?m”n“xeu as true . See Gibson, supra C

eiting Tillmon v. Manning , 241 S.¢. 221,127 S.E.2d 721 (5. 1962
N

). That same suthoritative discretion grands Clreudt Court Judges,
Sty i mow Jury | setting, the power o weite their Fiudings
6 the Habeas Corpus nllequtions jwhich must be trecded us true,
separately and specinlly; in Fact, it hus been stoted that, as

L.



o exP‘unu-\w'oM oF SCREP 5200 Hhat:

£

The fepbu}reymen‘l' Tor pproprioctely
deta'led ﬁfw\imis 15 thus Nt o mere

 Formulihy or o rule oF engphy rrtual ;
s J‘esfgueo' instend to dispose
0% the issues ruised by the

: ‘lec'(uas ond Fo u'lléw the oppellate
courts to perform thew proper

”

Funetion in the juA«'c:u\l SI{S;"EM"

- See In re Treatmend ond Lure of Luckabuuq‘o, 25( s.C.
. v

122,132, 568 s.e.2d 335,343 (S.c. 2002)( %.;omg reference (S
- omted >,

Luckutsuugln Further s{u*eé Pt while the Ciewt Court
,:ﬁto\g’e,‘ are Net rec;bu\w#ed o “Se.+ out 5(\’»10“«135 on all the

, Mqﬂ'uo( i«xe-’l’uu\ a&uﬂS‘Hons w-'xs‘m(a in- o particular coase )’, the
_\?\'NJ\'NaS must be sudficient 4o allow this Court, sf‘H';uS i hs
_oppellate cupuc.(ﬁ , to ensure the law is 3a'\-\\«$ullq executed -
below , wherein the sbsence of Fuetual Findings makes our
tusk of re-v:ew:‘rta the court order ;MPogs‘ible, " becanse “'Hne,
| ressonNs uNJer—lqinS the decision Lare] left 4o sPec,u\od”n'oM.”(

351 S.L. ot 133,568 S.E.2d ot 343 ( \o\c-’f’ec( in relevant PW-‘\')).
.?e.\ev?n-k “"c this &p‘:eul s the Por'H‘oA o Luckubaug}h e(uc:a‘a‘HNj
‘vﬂ'“,{ [+1c leave the chere o% soerj ‘rhrouﬂh the record 4o
review cou+rucl{c+en1 +eé+:w\oux,l tuxes +he juo‘fc;ui system aindl

s wdor to the “'H(ﬁuu"l“s as well as the lower ceurt e

3,



whose Joctuml determinotions we T’ve deYerence 7 Cxd., m‘Hug

Welsh Lo. 0% CaliFornin v. Strolee oF ColiForniot y, Ine., 290 F.2d 504

(T Lo 161D, whereins the unnie do the lfigamts  wordinio
‘necerde with the essential elafm Harvin Pf-ese.nﬂ*e,o‘ Yo Tﬁd«ae,
Huﬁr'ml%"’ou in the. uppeno{e.c\ "Notice 05 Mohon And Motion

For Relies 0% Sudgqmesd LROAD B 21 see\dN% an

Ordes vmm% the ‘Frospec'\me, cperation oF the “CondHonnl Order
0% Disnissal swd Fiuol Order’ Tudye Hurrington tendered on
Harvin 's  Habess Corpus petition ; where neither Oeder ﬂwe%
Harvin  tlese wotice  of the. ckomae. e (s relied upor by
:Rlolﬂe Hu»'m:a?&ch o Nows v—ecbu:re Harvin'e  mown- PER o(lle.jot'Hch,[
 Iusufticient Evidence (Preet) to Support Lowvictions ; Prosecutor (

Solieitord Misconduct ; Tudicial Miseonduck 1 4o be raised in the
PR Court 0Nl\1, tondrary to provisiens uuo(ef-\w:mi S.0. Cede Ann.

&

§ IT-27-20 (&> 8- (b) , Harvin asserted that ?]Tw(oje, Huﬂ-’mfoﬂ

peted In o mamner mtonsistend with Due Process 7 n the

) 's . ’ 4
Si'gmrmﬂ o? H-IP Ccucl”ﬁ’onul OrJer o? D:’$Mt$$a’ omc’ F:’No\‘
Orolec- al”wuﬂlv both srdere Foiled to com)&h{ with QC'IZL? 52(a) .

Further , even within the Februurv 28,2013 Ordes upen
Harvin's Motion For Relied 0F Judsmeu+ Lxroa_A_ ] a’uAﬁe
[Hur.»mam Fuled tfo comply with SCRCP 62 (x> and LucKabuugh
ool Swe, $)NDI!NSS oF Jouet ond C,omclus:ous o$ Jows ’ couce»'wtr\'ﬂ
wlw the “Condionnl Oeder 05 Dvswssml otniel qu' Ordev
should not be Vaeaded uneler Vmo’ " subsection oF SLRCY.
60 (bXUD . Because n Pethion For o Uit oF Hobens Corpus 15

the core oF the instont uc'ﬁon, Hatvin 1s entitled 4o Know

,wwhec\’ PR amended laws Zruclae Hu»'ma“’orl wos v-e_hfm% on te

q,



dery Harvin’s entitled Emae«\w Heurm% by ey 0% the
CondiHonal Order 0F Dismissal ~and Final Order  when 1%
Harvin’s allegotion (s> o the Habeas Corpus claims belug
7, then

IQ(NDA% PCKR a”aﬂml;ous " are 4o be " treated as true )

_,U’uo&ﬁe Hurrmer(on muet have relled upoN some*‘\qm% whieh

y
moakes Harvin s uNegu'hou s> iu\se — and & s °"‘(‘1

)

fair For Harvin +o howe “tlear notice o7 Hhed some'ﬂqi‘uﬂ
Tuc\ae Hurmuﬂhr« went o@gr oF 4o Not treod Hom/mi s
ﬂ'léﬂo\‘hoﬂ (s>(o$ rousmuﬁ NON PER u”eﬂu'heus in the

»

Habens Cor}us *Pe‘h‘hou ) s +me ) SCREP 52 (D is

*H«e vehele which duolﬁe Harﬂmj'fon wus weobuweol to
i‘evaul 'H"lu'* : SOMQ‘HA!MS m Ec‘ﬂﬂ 'Hﬂe Cono‘a“hoﬂul _
Order OF '.D\sw\(ss;x\j and "Final Orole,q* .

STANDARD OF REVIEW — Abuse o¥ Diseretion

“'.Disc,ref\’:ou 7 c\ear\»l denotes “Lvlthe evercise oF
J'ua\smeuf bq ujuc\se or court based on what 1& Toit under

the Circumstances ond Su’uieol by the rules ond

primciples oF laws... == BLACK’S IAW DICTIONARY,¥q.

4y (sthed. e, 2006 == ; South Larclima’s Courte o¥

Review Find the proper exetcise oF ‘diseretion us \:e.iuﬂ

lower court decisions beinoy suppor-ted by Fuets and low

‘mppeuﬂ‘ug within  Orders vendered onn meHers

presented Yo these lower courts < see,eq, InRe
Core_ond Treotment oF Corley,365 S.C. 252,257, bl S.E.2d
LN (5 Ay 2005 D (Order oF Cireud Court Finding no

3.



probuble cause existed to order trial on Funess For relense
ot « Sexuulh' - violent prisoner '.“... s review of thie record
cleuh\q documents o Fuctual bosis For Couducl:ma thot

probuble couse was INCKIN%"“ we nNeed ot speculate as

to the busis o% his decistion ... D} but see Luckabuugh,

supta, 357 S.L. ok 133,568 SE.20 at 293 (“ Our review oF

the record connot zove the order From te deticlencies

due Yo the cowi'mé:doml +es+a'mom{ ‘Presew}ecl helou;.” )
-, omol, likewise y thie Court hos issued decisions f-euerslma
and wemuuclu'.\la boek +o the lower courtisd For that lower

{ ! v
court's Foulure 1o exercise s worranted diserellon ==

see  Schmid¥ v. Courtwey, 257 s.0. 210,322 -323,592 S.E. 24
L

306 332 - 333 (SC.App. 20035 Flelde v, Regionnl Medical

Center Oronpelbung , 354 $.C. Y45, 4ET-45% 681 S.E.2d 489,
g ()
4ag -Hal ($.C.App. 20032 = i line with +he South

C suro Linon Supreme Court’s v;ewpoin% we well = see State

1 v.Smidth , 276 s.c.494,44% 250 s.e.2d 200,202 (s el (
?a'molcfng Trmld Juelje. ervor In ia’(uﬂg to e;cerc'ise, discretion

on mMotion o ul%er, amend or chcwse sentence (juo\ﬁmewl')

when Trind U’ue\ﬁe had uwﬂwrf*hl to do 0 ) ==,
'S
As relevant i the instant tose , SCRCP 52(ad r‘e%u:re_s

Fdings of Facts mad conclusions oF law ) when denial 4o the
beneSlts of & " Constifutional Remedy  are involved, to give the
%zreviewlgj Courts on aaleoouu*lfe record For Ae+erm:~;n6 error IN
the lower court’s decision upen presented P[eaoﬁnas,as well,
" to the Iihqants of what is avallable
;?or ru(s'wﬁ +o the re,vfewzus Court (s> on Appenl.

;
1o ﬂc've clesr notice
£

6.



ANALYSTS

| - Harvint's elaine is simple o Tadge Hurmington dented Harvin his
té(clear Notice | oF the s> Bez'mﬁ relled upon 1o Jemf Harvin s
entilled Evidentiany Rearing Tor the shide Hobeas Corpus peftion,
iwheN Tudse Hu»mﬁbu hod the discretion to 5«\:& Harvino such cleor
é:No'hce through Sssuing Todings oF Fucte and conclusions of luw
pursuont fo SC‘KCP 52 (), upou the CondiHonal Order 0F

Dlerissul | and  Fiund Order denying the Evidentiary Heaelug
ittty |

As Harvin assmed thet the  Conditional Order 0% Dismissal
:luﬂc\ {F'niml Ov-o(er are.  beth {de For purposes oF SCRLY  40(bD

o

(43 Bu:omse TudSe, Hurrma%m acted N o momner Inconsistent

i;w.m Due ?mcess by Issmmj both u‘-f—ore.suwl Orders. without
yfving Horvin “clear notice of why [see ROAD B -
10 Coubsecton (83D 1, it Sollows ot Tudge Harringjton Surther
obused her Discretion L\,' S;mlm% fo 155ue any imel.»ujs ot

’

Sact and tonclusions of Jaw as re«zugred bq SERCP 52 (&)

“m |$$um3 ‘ﬂ‘\e Orcler olem.fumi rel'e$ ON Hurvm S Mu‘{'mn
brouSH‘ under SCREP 60 (XD [see ROA_A 7.

I, Tuc‘ e Hartington comm-H’e,cl an Abuse oY
re-hou Q/ 'Den m3 Hatvin's

Proceolum\ Due Precess TRight o on
Evidentiory Heomms upon hiz Habeas

Cotpus Petition when Huwml made the
NecessHiy al\aawhons For the - Heuv—mg

as repbu\rec! bq State - Creoded law.

T.



As outlined in the preceding Argument T, the Hubeos

Corpus TPetton 4 o Comnstrhictional Remed " fhat requires
v 4 T .

Harvin o only “*Freseu‘l’ suificient Factual d“aﬂu‘HoMS, and
a”ese [Fe+:+:o~e.r T hue exhausted all other remedies 7 tbson ,
Sup»m..

Prior to Glbson,the South Carolina Supreme Court stoted

“ .
cleurh{ thet  the wrt will 1ssue cn\u\ under Clrcumstances

where. there hae beem a *violation ,whicth, in the seH{ma ,
constitutes o denial of Fumdamental Fairness skockfng +o

o wy
the unvercal sewmce oF Juﬁ‘{’tce . See Butes v. Stote, 202

S.C. 4 ,4lo€ 397 S.E.2d 27, 2% (s.¢.1996), Gibsen relles on
H-Her m ulSo clew’l\/ s“tod’mnl 'fha"' bON‘&lOlQHNﬁ {lqe ullec&a‘hous
m the ?e%rhou ! ore. to be +rew\'ec\ os true <§lb$ov~x 329

S.C. ot 40,495 S.E.2d at 427), ﬁ the petibion, on itts Sace |

éw\ee:}s +\nese re%uuremeN+s De’mhouer s exhitled 4o o

hec\rmg‘ Qs\oson 229 .. ot Ho, 4as S.E.2d ot 428 (
| e.M\;\auSts odoled D .
ﬁm:s vemf Cour+ o? Appeul‘& expouv\\cleei @urﬂ-er *W\m‘}'

ﬁ' o Fejﬂ'hovier roiced & matter which c:vulel hove been
v"ouseA w s PCR cu»l:ca'hon y 'ﬂneu‘ are Prcceelurul(ul barred
$rowl 'Pe*h‘ﬂomua fhe cirewt court Fer a wird oF hoabeaa

)7

Cm»;ms . See Heeler v, Mauney , 330 S.C. 568, 571,500 S.E.24

/93 124 (8.C. App. 1998,
And the uualer\mma PHNC!P‘QS % Procedural Due

'Process o3 Low rexaunre recewwﬁ adl appltcu\ola State -

,;Crewleé “enttlements (see e.q Green v. Codoe , 220 F. .3d
;% 220 (4% Cir. 2000),

'



ANALYSTS

‘ ‘ Harvin Noti¥ied Judge- Harr'mafrou’s Court Suﬁ{c{eﬂ‘“t‘,
,;eémceru‘xuﬂ +he ul\eﬁu-}fows \oeimﬁ wgu‘uzable N _va Evideatoury
,;Heun'ug o% the Habeous Cotpus Pe+‘.{fo.1,wkere, clear Prou:sfous
;'03' the PER Act (eoditied under S.C. Code Ann.§Y 7-27-10 to
~;r7 27- 160 D state thed -We fNSus%c:ewP Evidence (woo‘%)

To Suppert C/ord\hc‘lloNS , ?rosecw\—or (solicitor) M(S&ONC‘MC‘} y anol
‘Uquc\ul Miseonduct u“eﬂuﬁoﬁs comnot be roised inm o PCR
HﬂFPl\(;U[“lON. se dictoted b% § 11-27-20 (65,(BY — NohSication woas

(m‘hu“.{ Sluénl I~ the -Fe'} tion For A Writ 0% Hebeas Corpu.s
L see ROA F y B 24 ] y also v the ‘Motion For Relle§ 0%
Todgment L[ ROA_D B 46 Tj4he Habeas Petition wms

Harvin's - only Preceo(uml aveNue $or m«smﬂ the above - Noted
NON - PLR issues .

| Tt Follows that Judge Hurringpton commited an abuse
 of diseretion L% olem(luﬁ Horvin < Procecluml due process maH )
o o Evm\euhw—u{ Hearing where the law stotes that Hervin is
;enh\—leo\ +o +\oe Evsolemhuv-ﬁ HearmS upen Mukma alleawhms ”
which were 1o be treated ss true . lbson , 329 S.C. ot 40,

495 s.E.2d of 42T .



CONCLUSTION

. For all the iore,ﬁo'm% reasoNs this appeul should be
C{runr\‘eA Revereed and Remanded 4o +L1‘e Civert Court For

sm Order Dem{mﬂ the E~+ Hed Habesas Corpus Emc‘ewhc\nl
He&rma wLuch sets i’of‘Hﬂ S’lﬂémas og suc% omlo‘ wuclustous

Harvin oin E\Iicle,N‘Hu\hf He,urhuj.

'Raspacﬁu"n‘ Submted ,

Lurﬂf &. Harvin

Prisonier I.D. No.! 253463
Mee.T. Fl-1J25-B
386 Re.cleMP‘HoN Nuu_'
MeCormick , SC 29899

o} )uw 55 re;awreo, bb’ SCRLP 52 (o uNa‘ u”amw}'e/l,,,,
Remonded with TInstructions For the Cmuu-% Court o ﬁrom-l'

7 -l -9

10.

T DATE
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: R ECEIVED
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Comdv.l Commerns Pless Lourt JUL 2‘1 2014.
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L . Hoaovin
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PROOF OF SERVICE

T Certity, betore be[ow’—szﬁﬁeﬁ( Notary Public , Hhot while
4 q:orwc(#o‘lruﬁ My’ Final Briet 4o Llerk o% S.L. Lourt cF Appeals,
T have also served one (D exctet copy oF same document
“on opposing counsel LAshleigh R Uilson, Eoq) Aoe't Ay, Gen.,
s.é.,P.o, Box US4Y , Columbic , SC 29211 1 oy AepostNS said
muteriol to the U5, Mail with suftcient postage attoched.

Swern and Subscribed to

" beYore me this (L

o day SF jd(/"l , 2014 .
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