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Respondents, the City of North Augusta and the Mayor and City Council of North
Augusta (the “City” or “North Augusta™), respectfully request that this Court dismiss
Appellant’s appeal of this matter as being untimely pursuant to the requirements of Rule
203(a) of the South Carolina Appellate Court Rules and Rule 59(e) of the South Carolina
Rules of Civil Procedure.

I. Introduction

Appellant’s notice of appeal, served October 17, 2014, was not served within the
deadline provided by Rule 203(a), SCACR. Pursuant to Rule 203(a), SCACR, a motion to
alter or amend judgment under Rule 59(e), SCRCP (a “Rule 59(e) Motion™) tolls the time
for noticing an appeal only if the motion is timely. See Camp v. Camp, 386 S.C. 571, 575,
689 S.E.2d 634, 636 (2010), Rule 59(e) requires service of such a motion within 10 days
of receiving \A;ritten notice of the entry of the underlying order. In this case, notice of the

entry of the trial court’s order in this matter (the “Order,” attached hereto as Exhibit A)



was received by Appellant’s attorney in his personal mailbox at the Aiken County
Courthouse on August 20, 2014. Appellant did not file his Rule 59(e) Motion (attached
hereto as Exhibit B) until September 2, 2014, and according to the certificate of service,
did not serve that motion on Respondent until September 5, 2014, which is 16 days later.
This is clearly outside of the deadlines for filing a Rule 59(e) Motion. Because Appellant’s
Rule 59(e) Motion was not timely. the thirty-day period to serve a notice of appeal was
never tolled and ran from August 20, 2014, the date Appellant’s counsel received written
notice of the entry of the Order. The deadline for filing an appeal expired on September
19, 2014; 28 days before the notice of appeal was filed with the Clerk of Court for Aiken
County. As such, Appellant’s appeal is untimely and should be dismissed.
I Procedural Background

The procedural history of this case is notable given that any delay in the resolution
of fhis matter could significantly inhibit the City’s ability to move forward with its
riverfront redevelopment efforts (“Project Jackson™).

The Complaint in this action was initially filed by the Appellant on December 9,
2013, on the nineteenth day of the twenty-day statute of limitation for challenges to the
amendment of a redevelopment plan. See S.C. Code Ann. § 31-6-80(E). The original
Complaint, however, was never served on Defendants. On December 23, 2013, the
Appellant filed an Amended Complaint removing the River Club Homeowner’s
Association as a party to this action. This Amended Complaint was then served upon the
City four days later on December 27, 2013. On January 15, 2014, the City petitioned the
Supreme Court of South Carolina to remove this action to its original jurisdiction. The

Court denied the City’s petition on April 3, 2014, but gave exclusive jurisdiction to hear



and dispose of this matter to Judge Emest J. Kinard. The City then served its Answer on
April 14, 2014.

A scheduling conference was held on May 2, 2014, and a date certain for trial was
set for trial 55 days later on June 26, 2014. Appellant’s first interrogatories and general
requests to produce, the standard discovery specified by rule, were received on April 28,
2014, four and one-half months after the complaint was filed. These requests were
answered by the City nine days later on May 7, 2014. Appellant then served its only
specific request to produce on May 23, 2014. The request sought among other things, all
emails and other documents mentioning Mr. Donohue or Project Jackson. Responding to
this request required the City to review approximately 30,000 emails and other documents.
Nevertheless, the City did so and hand-delivered its response on June 20, 2014, within the
thirty day window for such a response. On June 16, 2014, ten days before the date set for
trail, Appellant requested that the trial be postponed, principally on the grounds that he
would not have time to review the emails that the City had produced in response to his last-
minute request. The Court granted this request and set a second trial date for July 18, 2014.

The trial was held on this date and, at its conclusion, the attorneys for the two parties
were notified that if proposed orders were submitted by July 23, 2014, Judge Kinard would
decide the case on the following day. The City hand-delivered a proposed order on July
23,2014 as ordered. The Appellant did not place his proposed order in the mail until fifteen
days later on August 2, 2014. On August 18, 2014, Judge Kinard emailed the parties saying
thét he had signed the Order deciding the case in favor of the City, and that he was sending
it to the Aiken County Clerk on that day to be filed. Judge Kinard included an unsigned

electronic copy of his Order with the email. On August 20, 2014, the Clerk of Court for



Aiken County entered Judge Kinard’s order and delivered it to the City’s attorney, Kelly
F. Zier, and Mr. Donohue’s attorney, James D. Mosteller, by placing it in their personal
mailboxes located in the Aiken County Courthouse. That same day, the Clerk mailed a
copy of the Order to the law firm of Pope Zeigler, LLC (“Pope Zeigler”) in Columbia.
Pope Zeigler received the Order two days later on August 22, 2014.

The ten-day time period for the filing of a post-trial motion commenced on August
20, 2014 when a copy of the Order was delivered to Plaintiff’s Attorney. It then expired
ten days later on Aﬁgust 30,2014. Appéllant served his Rule 59(e) Motion on Respondent
on September 5, 2014, six days after the deadline for a timely filing had expired. On
September 19, 2014, the order from Judge Kinard denying Appellant’s Rule 59(e) Motion
was entered by the Clerk of Court (attached hereto as Exhibit C).
III.  Appellant’s Untimely Rule 59(e) Motion

The affidavit affixed to the Order that was provided by the Clerk of Court confirms
that the Order was received by Mr. Mosteller in his personal box in the Aiken County
Courthouse on August 20, 2014. Within a matter of hours of having been placed in Mr.
Zier’s box, copies of the Order were in the possession of all of the City’s attorneys. In
addition, the local media had received copies of the Order. By the following day, August
21,2014, every lécal media outlet had published stories breporting the contents of the Order

in detail and several had links to digital copies of the Order on their websites.! Two days

! See Scott Rodgers, Details Released on Project Jackson Lawsuit, Aiken Standard, August 21, 2014, 12:01
am., http:/ http://www.aikenstandard.com/article/20140821/A1K0101/140829936/0/SEARCH&sIId=8
(includes a link to a pdf copy of the signed order); Scott Rodgers, Derails Released on Project Jackson
Lawsuir, North Augusta Star, August 21, 2014, http://www.northaugustastar.com/article/20140820/
STARO1/140829935; Travis Ragsdale, Project Jackson prepares for next steps, August 21, 2014, WRDW,
http://www.wrdw.com/home/headlines/Project-Jackson-prepares-for-next-steps-272218971.html.
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later on August 22, 2014, the City’s attorneys of Pope Zeigler received a mailed copy of
the Order at their offices in Columbia, South Carolina.

In his Rule 59(e) Motion, Appellant claims that the Order was not received until
August 27, 2014, a full week after it was entered by the Clerk and received by Mr. Mésteller
in his courthouse mailbox. Mr. Mosteller had been placed on notice on August 18, 2014,
by the trial court that the Order had been mailed to the Clerk of Court for entry on that day.
IV.  Conclusion

August 20, 2014, was the date that Appellant received written notification of the
entry of the Order. Because Appellant’s Rule 59(e) Motion was filed 16 days after receipt,
it was untimely and did not toll the time period to serve a notice of appeal. Accordingly,
the deadline to serve a notice of appeal expired on September 19, 2014. Appellant’s notice
of appeal was not served until October 17, 2014; nearly a month later. Appellant’s appeal
is untimely and should be dismissed by this Court as such.

WHEREFORE, pursuant to the deadlines provided of Rule 203(a), SCACR and
Rule 59(e) SCRCP, the City respectfully requests that this Court dismiss Appellant’s
appeal of this matter.

[Remainder of Page Left Blank]
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE SECOND JUDICIAL CIRCUIT
CASE NO.: 2013-CP-02-02781

COUNTY OF AIKEN
Stephen P. Donohue,
Plaintiff,

V.

City of North Augusta, the Mayor and
City Council of North Augusta,

Defendants,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

This case was brought by Stephen P. Donohue, a resident of the City of North Augusia
(the "City"). Mr. Donohue seeks to invalidate City Ordinance No. 2013-19 (the "Ordinance").
The Ordinance amended the redevelopment plan for the North Augusta Riverfront
Redevelopment District to allow for the construction of a minor league baseball stadium and
other amenities on a 25-acre tract of land fronting the Savannah River in downtown North

Augusta. Mr. Donohue's home is located several thousand feet downriver from the stadium siie.

In zlddition to seeking to invalidate the Ordinance, the Complaint also alleged that if the stadium
i$ built, it would represent a nuisance (0 Mr. Donohue's enjoyment of his property. Mr. Donohue
sought money damages for the prospective nuisance.
FACTUAL/PROCEDURAL BACKGROUND
The Complaint in this action was filed on December 9, 2013. The 1wo initia) plaintiffs
were Mr. Donohue and the River Club Homeowners Association. On December 23, 2013,
counsel for both filed an amended complaint (the "Complaint") which dropped the River Club

Homeowners Association as a party.
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On January 15, 2014, Defendants petitioned the Supreme Court of South Carolina to
remove this action to ils original jurisdiction. The Court denied that motion but by
administrative order gave exclusive jurisdiction over this action to this Court. Defendants
answered the Complaint on April 14, 2014, effectively denying all claims. The trial of this
matler was held on July 18, 2014.

The evidence at trial showed that beginning in the 19" Century, the City's riverfront area
was used for industrial activities, clay mines for brick works, a public dump and similar
purposes. North Augusta Mayor Lark Jones, who has served on City Council since 1985,
testified that by the 1980's the riverfront area was fargely abandoned and overgrown.

In 1991, the City established the North Augusta Redevelopment Commission under the
terms of the South Carolina Community Development Law, S.C. Code Ann. §8 31-10-10 ¢1 seq.
See Ordinance No. 91-07 (Joint Exhibit 1). The City gave the commission the responsibility for
"acquiring and replanning blighted and potentially blighted areas." Ordinance No. 91-07 at

- Section [8-10. The City also created the North Augusta Riverfront Redevelopment District 1o

includé the riverfront areas adjacent to downtown North Augusta and other adjoining properties.
See Resolution 91-06 (Joint Exhibit 2). The City gave the Redevelopment Commission
responsibility for redevelopment of the riverfront district.

In the early 1990, the City contracted with the planning firm of Lane Frenchman and
Associales of Boston and others to prepare a redevelopment plan of the Riverfront
Redevelopment District using work down by Clemson University's planning institute. See
Ordinance 96-10 (Joint Exhibit 5). Among other things, this plan established anticipated land
uses within the District and the nature and potential locations of public buildings, parks,

grecnways and other amenities.  See Ordinance 96-10 at Section 1.01(14)-(16). The plan

[N




identified potential sources of funding for redevelopment including the establishment of a fax
increment financing ("TIF") district under S.C. Code Ann. §§ 31-6-10 ef seq. (the "TIF Statute”).

In 1996, the City designated portions of the plan developed by Lane Frenchman as the
official redevelopment plan for the District (the "Redevelopment Plan"). Se¢ Ordinance No. 96-
10. The City also created the North Augusta Tax Increment Financing District (the "TIF
District”) to finance the Redevelopment Plan in part. /d. The Cily expanded the Riverfront
Redevelopment District to include more of the declining commercial area on upper Georgia
Avenue in the District. Id.

After the passage of Ordinance No. 96-10, the Ciiy began assembling title to the lands
along the riverfron, the ownership of which was fragmentary or confused. The City also
constructed parks and constructed and streetscaped access roads (o support development of the
River Club; a golf course and high-end residential development located of the river(ront east of
Georgia Avenue. On the west end of the rivert’rolnt, the City located and assisted a private

development group in establishing Hammond's Ferry, a walkable, mixed use development on

lands assembled by the City. In addition, the City streetscaped thoroughfares and made other
improvements (o the older commercial area along upper Georgia Avenue, which is on the bluff
immediately behind the riverfront. The City built parks and a new city administration building to
help link the declining commercial diélrict to the riverfront.

In 2001, the City issued a TIF bond in the nominal amount of $5,000 to begin the
coliection of revenue generated by the TIF District. See¢ S.C. Code Ann. § 31-6-70. The City
then used TIF revenues generated by increasing assessed values in the TIF District to pay the

costs of authorized redevelopment projects on a pay-as-you-go basis.

[3)



In 2012, the City began discussions with North Augusta Riverfront Development
Company, LLC, (the "Riverfront Company"), about developing the vacant 25-acre site which
was immediately west of Georgia Avenue and directly on the riverfronl. The Riverfront
Company is the developer of Hammond's Ferry. At the time, the Riverfront Company was
willing to commit to build two 4,000 square fool. commercial buildings in exchange for the City's
commitment to invest between $2.4 million and $3.4 million in streetscaping and pa.rks in the
adjacent area. Development Agreement at Article 5 (Defendant's Exhibit 10). However during
these negotiations, the City was approached by a promoter about the possibility of relocating the
Augusta Green Jackets minor league baseball team (o a site adjacent to the City's industrial park.
As the City's Administrator, Todd Glover, testified, these discussions led to discussions with the
owner of the Green jackets about relocating to the 25-acre site beside Georgia Avenue. The
owner, who is a developer, eventually organized Greenstone Properties, LLC and coinmitted oa
plaﬁ for the construction of a city-center development on the 25-acre site anchored by a new

baseball stadium. The plan, called Project Jackson, would include a 200-room hotel, a 275 unit

apartment complex, 70,000 square feet of office, commercial and restaurani space, 25 residential
units and a YMCA facility. See Ordinance No. 2013-19 at Section 1.01 (Joint Exhibit 14). To
support this private investment, estimated at approximately $128 million, the Ci(y would
construct the baseball stadium and a convention center adjacent to the hotel. The City
investment in Project Jackson would be approximately $40 million. (Financing Scenario 43,
Defendant's Exhibit 13)

Pursuing Project Jackson required the City to amend the Ordinance 96-10 10 designate a

baseball stadium as part of the redevelopment project, and to extend the amount and ierm of TIF

e



obligations to finance the project. See Ordinance No. 2013-19. The City adopted Ordinance No.
2013-19 on November 18, 2013. This lawsuit followed.

The trial of this case took place without a jury on July 18, 2014. Based upon the
documentary evidence presented, a review of all applicable statutes and ordinances, the
testimony of witnesses and a review of affidavits filed by several witnesses and their credibility,
the Court finds and concludes that the ordinance as passed met the form and substance of the TIF
law. I {urther find and conclude that Plaintiff fails on his Freedom of Information Act claims and
also dismiss his claim for prospective nuisance all as set forth more fully below.

LAW/ANALYSIS

Plaintiff alleges that Ordinance No. 2013-19 is invalid for two reasons. First, Plaintiff
alleges that the ordinance does not comply with the statutory requirements for amending a
redevelopment plan under the TIF Statute. Second, Plaintiff alleges that the City violated the
provisions of the South Carolina Freedom of Information Act ("FOIA") in its enactment of the

Ordinance.

I Validity of Ordinance No. 2013-19

Plaintiff argues that for the City to amend the current Redevelopment Plan and to change
the term and amount of the TIF obligations (collectively the "TIF Plan"), it was required to make
findings that a) conditions of blight were present in the district currently, and b) that property
values in area could remain static or decline without substantial public assistance. But that
argument is based on an incorrect reading of the TIF Statute and its provisions that govern
amendments of an existing redevelopment plan.

Amending the TIF District Redevelopment Plan



The TIF Statute requires findings as to blight, declining or static property values and the
need for public assistance (o correct them. S.C. Code Ann. § 31-6-80(A). However, I find these
findings of need are made only once, before any TIF obligations are issued and within ten years
of the adoption of the TIF Plan. See¢ S.C. Code Ann. §§ 31-6-70 & 80(A). In this case, the
required findings were made in 1996, when the TIF Plan was adopted. See Ordinance 96-10
Section 1.01(3)-(6).

The sections of the TIF Statute that govern the amendment of the TIF plan do not require
additional or updated findings as to blight, declining or slatic property values or the neced for
public assistance to correct them. See S.C. Code Ann. § 31-6-80(B), (C), and (D). Instead, they
require that eh procedures involve public notice and haring before the adoption of the ordinance
amending the TIF plan, and notice to other taxing entities in the county—which then have the
right to participate in the financing of the TIF plan or to exempt themselves from it. /d. There is
no evidence that the City failed to follow these procedures in adopting Ordinance No. 2013-19.

Furthermore, Plaintiff's reading of the TIF Statute would result in an impractical reading
g p g

of the statute as each improvement made on the property should reduce blight. The TIF Statute
requires the enumerated findings to be made before issuance of TIF obligations and within ien
years of the adoption of a redevelopment plan. S.C. Code Ann. § 31-6-70. Those provisions are
inconsistent with Plaintiff's argument that such findings were required in 2013; 17 years after
adoption of the Redevelopment Plan and 12 years afier issuance of TIF obligations.
Furthermore, the practical effect of Plaintiff's argument could bé to prevent municipalities from
making even the most simple and necessary changes in a partially completed TIF plan. That
would be the case if, during the initial stages of its implementation, the initial blight and property
value concerns had been ameliorated. Municipalities could be locked into implementing



outdated plans that did not meet current needs. Such a result would violate the rule that statutes
are to be interpreied in a way that harmonizes their provisions, avoids inconsistency and gives
them a reasonable and practical effect. CFRE, LLC v. Greenville Cnty. Assessor, 395 S.C. 67,
74,716 S.E.2d 877, 881 (201 1).

For the reasons stated above, the Court finds that in amending the TIF Plan under S.C.
Code Ann. § 31-6-80(F)(2), the City was not required to make updated findings related to blight,
declining or static property values or the need for public assistance to correct them.

Other Grounds for Upholding the Ordinance

There are several additional grounds for upholding Ordinance No. 2013-19 against the
challenge that it lacks valid or sufficient findings related to blight, declining or static property
values or the need for public assistance to correct them.

First, under the TIF Statute, any area designated to be a redevelopment district under the
Community Redevelopment Act is "deemed (o be blighted.” S.C. Code Ann. § 31-6-30(1). The

TIF District is such an area. See Resolution 91-06. Accordingly, it has been deemed blighted as

a matier of law. In this regard, the Court notes that at trial, Plaintiff took the position that the
existence of declining or static property values and the need for public assistance (o correct them
are incorporated into the blight definition and so are part and parcel of a required {inding of
blight. Accordingly, if blight is presumed, these other findings must be presumed also.

Second, the Ordinance in fact contains express findings of blight, declining or static
property values and the need for public assistance to correct them. Ordinance No. 2013-19,
Section 2.08 (¢) and (d). These findings would be sufficient to meet the statutory requirements if

such finding were in fact required, which | find are not. The absence of the word "values” in the




discussion of "static and declining property" is immaterial. The iniended meaning is entirely
clear.
The Standards for Review of Legislative Findings

At the trial in this matter, and its pretrial motion in limine, Plainiiff argued that in
Justifying legislative findings required by the TIF Statute, the City Council was limited to
matters established in the "legislative record.” In Plaintiff's view, that record consisied of
documents placed before Council when considering the Ordinance and matters referenced in the
minutes of the Council’s deliberations concerning it. Plaintiff argued that absent sufficient facts
in the "legislative record,” any findings made by City Council in adopting the Ordinance,
whether independently supportable or not, should be found to be arbitrary and capricious. This
1s not the law.

As to factual questions related to legislative determinations:

The matter is largely within the discretion of the legislative authority, which is

presumed to have investigated and found conditions such that the legislation
which it enacted was appropriate, so that if the facts do nol clearly show that the

~ bounds of that discretion have been_exceeded,-the courts-must hold-thatthe - acHOR——— o e oeuee

of the legislative body is valid. In this respect, it has been declared that the

municipal governing bodies are better qualified because of their knowledge of the

situation to act upon those matters than are the courts, which will not substituie

their judgment for that of the legislative body.
Talbot v. Myrile Beach Bd. Of Adjustment, 222 S.C. 163, 169-170, 72 S.E.2d 66, 68 (1932)
(quoting 58 Am. Jur. 956, 975 § 23).

Courts will not overturn legislative findings in ordinances except on "convincing
evidence to the contrary” showing that the findings are "clearly erroneous.” Richards v. City of
Columbia, 227 S.C. 538, 560-61, 88 S.E.2d 683, 694 (1955). The party challenging an ordinance

bears the burden of proof and must show by clear and convincing evidence that the ordinance is

arbitrary and capricious, and the Court will not overturn the ordinance "as long as the decision is




fairly debatable.™ Peterson v. City of Clemson, 312 S.C. 162, 165, 439 S.E.2d 317, 320 (Ct.
App. 1993) (citations omitied).

[T]here are many instances where the constitutionality of an act depends upon

pertinent facts and in such a case it is presumed from the mere passage of the act

that there was a finding of such facts as were necessary io authorize the

enactment. However, by the better rule, such implied or express finding is subject

to judicial review, and the court may consider extrinsic cvidence or this

purpose, although the statute will not be held unconstitutional unless such

(legislative) finding is clearly erroneous.

Richards v. City of Columbia, 227 S.C. at 561, 88 S.E.2d at 694 (emphasis supplied).

These authorities establish a highly deferential standard for the judicial review of
legislative [indings, one which provides for the consideration of any competent evidence
supporting them. The argument that legislative are reviewed on a "legislative record” that limits
the facts that may be shown to support them is entirely foreign to the law in South Carolina.
Accordingly, the Court rules as a matter of law that any competent evidence relevant to the

findings made in ordinance No. 2013-19 is properly before the Court.

Facts Supporting the Findings of Ordinance No. 2013-19

At trial, the City's Mayor Lark Jones, and its Administrator, Todd Glover, testified in
detail concerning the continued exisience of blight within the TIF District, the fact that certain
properties were static and declining in value, and the fact that continued public assistance is
necessary to prevent future decline. The Court finds their festimony to be credible and
persuasive.

In this regard, the Court finds are a matter of fact:

1. That the specific property on which Project Jackson will be developed is

unimproved since the TIF District was established 18 years ago.




2. That this property is characterized by collapsing buildings, vacant buildings, and
ground which is contaminated on the surface and below the surface by waste brick, rubble and
debris, including debris that is contaminated with lead-based paint.

3. That, as il.]diC'dled by the testimony of Mr. Glover, a sufficient number of elements
of the statutory definition of blight are met bs’ propertics within the TIF District.

4. That, for the reasons set forth in the testimony of Mr. Jones and Mr. Glover, and
as documented in Defendant’s Exhibit 9, there are multiple properties within the TIF District and
the surrounding area that exhibit static or declining values.

5. That persuasive evidence supports the finding that substantial public assistance is
necessary 10 allow the Project Jackson property to be developed, including evidence that the
property is contaminated by waste brick and rubble, that it will require nearly $2.4 million to
remediate it, and the fact that it has remained unimproved since the TIF District was established

18 years ago. This conclusion is also supported by direct and affirmative testimony of the City's

witnesses that public assistance is required to counteract static or declining values in the area of

the TH;" District.

6. That Project Jackson is part of a larger project to reverse the ongoing decline of
the City's commercial district, which is suffering from the migration of customer traffic and
commercial activities to new malls and strip malls in more suburban locations.

7. ‘That public investment in the riverfront area is necessary to attract commercial
traffic back to the North Augusta downtown commercial district and thereby counteract
conditions of stagnation and decline in that district. The City Administrator also indicated all
officials were aware of economic improvement in similar ball park additions to cities such as

Greenville, South Carolina.




8. That the 2013 development agreement with the Riverfront Company involved
public investment of between $3.4 million and $4.4 million in exchange for guaranteed private
investment of approximately $1.2. million.

9. That the 2013 development agreement with the Riverfront Company is not
cvidence that the stagnation and decline in the City's riverfront and commercial area will be
counteracted without public investment, bui to the contrary, it shows the need for substantial
public investment to support even modest development activities on sites like the Project Jackson
Site.

In light of the testimony and other evidence presented at trial, the Court finds as a malter
of fact that blight and declining or static property values existed within the TIF District when the
Ordinance was adopted and that substantial public assistance was necessary to correct 1hem. For
that reason, the findings contained in Ordinance No. 2013-19 are neither arbitrary, capricious nor
clearly erroneous as a matter of law, and I carefully considered the testimony of Tom Regan.

11. Freedom of Information Act Claims

| Plaintiff alleges that the City Council violated FOIA by (1) meeting in executive sessions

between January 2013 and September 2013 without properly announcing the specific purpose to

be discussed and (2) by taking action in an executive session on March 11, 2013, to postpone a
public hearing with the Aiken County School Board related to Project Jackson.

Announcing Executive Sessions

Under FOIA, all meetings of governmental bodies must be open to tl?e public unless the

subject being discussed falls within one of the five topics enumerated in S.C. Code Ann. § 30-4-

70(a)(1)-(3). These topics include contractual negotiations, personnel matters and the receipt of

legal advice, among others. Where a governmental body enters into an executive session to




discuss one of these topics, it must vole in open session to do so and the presiding officer must
announce the specific purpose of the executive session. S.C. Code Ann. § 30-4-70(b).

The FOIA statute clearly cstablishes the level of detail required 1o meei the "specific
purpose” standard. Specific purpose is defined as "a description of the matter to be discussed, as
identified in items (1) through (5) of [Section 30-4-70(a)]." Id. The plain language of the
definition of "specific purpose” requires only that the purpose of the executive session be
identified as it is described in Section 30-4-70(a), ¢.g., contractual negotiations, personnel
matters and the receipt of legal advice. Cf. Quality Towing, Inc. v. City of Myrile Beach, 345
S.C. 156, 547 S.E.2d 862 (2001) (finding a violation of FOIA where the mayor made no
announcement whatsoever as to the specific purpose of an executive session).

The record before the Court includes the minutes of all City Council meetings during the
period which Project Jackson was under consideration. It also includes the affirmative testimony
of the Mayor and City Administrator concerning the City's practice in convening executive

sessions. Both the minutes and the testimony indicate that in each case where an executive

session‘wus held, the Mayor announced the purpose of the executive session and the Council
properly voied (o enter executive session. In each instance, the "specific purpose” was a
description of the matter as it was identified in the list of approved purposes for execulive
sessions provided for in FOIA. (Council Minutes, Joint Exhibit 6)

The Court finds this evidence credible and persuasive. The means used by City Council
to announce and convene executive sessions did not violate FOIA.

Alleged March 11, 2013 Violation of FOIA
In the Complaint, Plaintiff alleged that on March 11, 2013, the City took action in

executive session to postpone certain public hearings, including a public hearing that the City




had requested before the Aiken County School Board. The City had requested the hearing to
formally request that the School District enter into an intergovernmental agreement consenting (o
participate in the TIF financing plan under S.C. Code Ann. § 6-31-85. The decision to
reschedule the presentation of this request was based on an unexpectedly negative initial reaction
from County Council (o a similar request.

At trial, Méyor Jones and Mr. Glover lestified that Mayor Jones made the decision to
postpone a public hearing several days before the executive session. He did so pursuant to the
authority given o him by the City Council in Resolution 2012-01 (Joint Exhibit 7). The
purpose of the executive session was to brief the Council on the status of negotiations related to
the intergovernmental agreement and the reasons for the delay in the public hearing. Both
witnesses testified that no decision of any kind was made during the March 11, 2013 execulive
session.

This testimony is entirely credible. The Court finds that there is no evidence that would

lead to the conclusion that the City Council took any action during the executive session held at

its Maﬁ:h 11,2013 meeting. Obviously Mr. Donohue sincerely beliévcs that secret meetings
took place, but I have no clear evidence to refute the finding | make as to FOIA compliance.
III.  Speculative Nuisance Claim

Plaintiff claims that the implementation of the Redevelopment Plan may create a
nuisance related to traffic congestion, noise, light pollution or parking congestion, resulting in
the diminution of the value of his property in an unspecified amount ai some unspecified time in
the future. Speculative allegations of diminution in property value are insufficient to sui)port a
~ claim sounding in nuisance. See Yadkin Brick Co., Inc. v. Materiuls Recovery Co., 339 S.C. 640,

646, 529 S.E.2d 764, 767 (Ct. App. 2000) ("[B]ald allegations are insufficient to establish a




claim for diminution in value, and the evidence must not be speculative as to the amount of the
alleged diminution.") Where, as is the case here, the claim is one of anlicipatory nuisance (i.e.,
nuisance from an action that has not yet been taken), the plaintiff must show thai:
[A] nuisance will inevitably or necessarily result from the act or thing which it is
sought to enjoin. It is not enough to show that the anticipated acts threatened to
or may become a nuisance, but the evidence must show thal a nuisance is
inevitable from the proposed use of the premises or will necessarily result. If the
proposed business may be operated in a way as not {o constitule a nuisance, an
injunction will not be issued. The alleged nuisance musl be the necessary result
of the operation of a business.
Strong v. Winn-Dixie Stores, Inc., 240 S.C. 244, 254, 125 S.E.2d 628, 633 (1962) (citing 39 Am.
Jur. Nuisances, §§ 151 and 152). In addition, evidence was presented thal Mr. Donohue's
residence is currently exposed to heavy traffic, traffic noise, noise from boals using the river, and
occasional lights and noise generated from an entertainment forum across the river in Georgia.
The record at trial includes credible testimony from officials of the City describing a

multitude of ways in which the City might operate a baseball stadium that would mitigate any

negative impacts alleged by Plaintiff. Plaintiff cannot support a claim for nuisance on these

facts.
CONCLUSION
Based upon the findings of fact and conclusions of law above, the Court denies the relief
prayed for by Plaintiff and finds for Defendant as to all of Plaintiff's causes of action.

IT IS SO ORDERED.

N T L L //j’/
P 5

Pt g"{—;‘“ T F ]

Honotable J. Ernést Kinard, Jr.
South Carolina Circuit Court Judge

Camden, South Carolina
August ;| ¢, 2014
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Stephen P. Donohue,
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Plaintiff,
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City of North Augusta, the Mayor and
City Council of North Augusta,
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Defendants,

R o O R L T N W N N

TO: The Honorable Emest J. Kinard, Circuit Court Judge, and opposing counsel |
YOU WILL PLEAS;E take notice that within ten (10) days, or as soon thereafter as the
matter may be scheduled for hearing, that the plaintiff moves for an Order amending or Altering
the Court’s order filed on August 20, 2014, and received by plaintiff on August 27, 2014. This .
motion is made pursuant to Rule 59 (e) of the South Carolina Rules of Civil Procedure, and the
grounds for the motion are set forth below.
I. Court’s Findings
The court made the finding that the “Pursuing Project Jackson required the City to amend
the Ordinance 96-10 to designate a baseball stadium as part of the redevelopment project, and to
extend the amount and term of TIF obligations to finance the project.” Project Jackson envisions
a significant infusion of public moneys to build a baseball stadium, conference center and
parking deck, but there is nothing in the concept that requires City to ﬁse a TIF district. Theré

was no evidence admitted at trial that supports the Court’s finding of fact. The City opted to use




the TIF vehicle to generate the revenues instead of other funding sources such as revenue bonds.
Once the TIF option was elected, a new TIF could have been created or the existing TIF could be
amended. The City opted to fund these projects through the amended TIF process.
| II. Amending the TIF District Redevelopment Plan

The court conc‘;luded that the law only requires the finding blight, declining or static
property values and the need for public assistance to correct them one time, before any TIF
obligations are issued and within ten years of the adoption of the TIF Plan. See S.C. Code Ann.
§§ 31-6-70 & 80(A). Such an interpretation of the law would permit cities to make the required
findings for a small parcel of land in order to create a TIF district and then add any amount of
land to that district without any other findings of blight, or declining values or need for public
assistance.
For example, per the logic of the City’s position, with a seed of merely 2 acres of land a city
could amend the TIF repeatedly to 50 or 500 acres and never have to go through the factual
findings required of an initial TIF; in fact the TIF statute does not even require the TIF District to
be areas of contiguous land. The court’s interpretation of the amending provisions would allow a
small TIF district to operate like a seed, which once established, permit a city to use its “TIF
license” to designate any lands in their jurisdiction whether contiguous or nof to the original
* district, so long as £hey held a public hearing (B); provide notice to the other taxing districts (C);
and the other taxing district are deemed to have consented unless they object (D).

That interpretation of the law should be compared to the amendment process that does
not expand the area, or time, or change the uses of the proceeds of the obligations. SC Code §
31-6-80(F)(1). There the legislature was very clear, basically stating, that if you are not going to

substantially alter a TIF, then you are required to seek agreement from the other taxing entities




similar to section 31-6-80(C), supra, and publish a notice in the paper of the changes similar to
section 31-6-80(B), supra.

The legislature was very detailed when it laid out the amending process for a TIF when
the amendment was not substantial, i.e., property wasn’t added, area not expanded, or time
period not extended. But when it came to substantial changes to the TIF, the legislature clearly
indicated that it was required that all of the steps to create a municipal TIF originally must be
undertaken, “The municipality may by ordinance make changes to the redevelopment plan . . . in
accordance with the procedures provided in this chapter for the initial approval or a
redevelopment project and designation of a redevelopment project area.” [Emphasis added] SC
Code § 31-6-80(F)(2).

The court’s conclusion of law that following the entire chapter and all it procedures in the
substantial amendment process would prevent a municipality from amending a project that is no
longer viable, or lock it into outdated plans that did not meet current needs completely discounts
the streamlined amendment process in the preceding section. See SC Code § 31-6-80(F)(1).
Furthermore, if the legislature intended that construction they would have used the words
“subsections (B), (C), and (D) of this section” or words to that effect instead of referencing the
entire TIF chapter and emphasizing it was to be treated like an initial TIF. The court order
allows a TIF to potentially live on in perpetuity. ‘The court’s conclusion of law on amending
TIF’s leads to the unintended result that once created, TIF’s can take on a zombie-like existence
and never ending — they can spread, and be repeatedly extended with never having to undergo
the analysis and findings expected in the TIF statute.

The TIF District the City created in 1996 stands as an example of such a zombie TIF. It

did not spend the up to the $13.4 Million authorized in the ordinance; it did not complete all fhe




projects in the “The Plan” (which is hard to discemn since it is composed of “Clemson Study”,
“Final Master Plan for the North Augusta Riverfront Developmeﬁt District”, *“North Augusta
Riverfront Redevelopment District Summary Plan” and “certain documentation relating to a
Hotel and Conference Center, Upper Georgia Avenue, a Town Center, The park System, the
Roadway Master Plan, and the ‘Master Financing Plan™) all incorporated by reference in
Ordinance 96-10. The current TIF only expended money on the Greeneway, streetscaping, and
the purchase of about 3 acres across from the municipal building. With a hotel and conference
center still not built, the City was facing the end of the current TIF in 2016. With those projects
not completed, the City had no statutory complications with regard to rolling back the intended
expenditures. The claim that amending a TIF using the entire TIF chapter as the legislature
wrote it, not just subsections B,C,and D of section 31-6-80, would lock a city in to obsolete plans
is a red herring. As long as bond holders are paid, and the land no longer blighted, the other
taxing entities would receive their normal tax revenues sooner rather than later as planned in the
TIF, which is an 1ssue easily covered in intergovernmental agreements.

The TIF law is pernicious in that it amasses tax dollars beyond the normal tax revenues
of a city for other than their original purposes all without taxpayer approval. For example,
school tax dollars are now being spent on bascball stadiums and hotel conference centers.
Because those tax dollars are diverted to other than school operations, new children moving into
the area will not be paying their education burden on the system. New businesses residents in
the area will impose additional burdens on the city for.municipal services but will not be carrying
their share of police, fire, and other municipal services, because their taxes are now being

diverted to building stadiums and conference centers.




It is for this reason the legislature clearly indicated that the entire TIF process be revisited
every time a city decided to make substantial changes such as expand the area, or the time, or the
projects themselves. The legislature did not intend the law to be a tax revenue playground. The
TIF law is clearly intended to eliminate blight, and once that goal is achieved, the playground
should be closed. If the essence of the law is not to eliminate blight the legislature could have
reduced the TIF law to one page — allowing the amassing of taxes for any purpose the local
taxing districts agreed to.

II1 Other Grounds for Upholding the Ordinance

The court held that a “under the TIF Statute, any area designated to be a redevelopment
district under the Community Redevelopment Act is "deemed to be blighted." Citing S.C. Code
Ann. § 31-6-30(1). The entire redevelopment district is not “deemed to be blighted” under the
TIF statute, only vacant land within a redevelopment district is because that clause is in a
subparagraph of Section 31-6-30(1), to wit:

(b) if vacant, the sound growth is impaired by:

(i)  the area immediately prior to becoming vacant qualified as a blighted area.

Any area within a redevelopment plan established by Chapter 10 of Title 31 is deemed to

be a blighted area. SC Code § 31-6-30(1)(b)(i)

The uncontroverted evidence at trial was that the 457-acre TIF district had in fact increased in
assessed value by more than $100 million. The evidence also showed the 25-acre parcel being
used for the designated projects had gone up in value, not down. Furthermore that “vacant” area
was not designated as blighted by the City in its redevelopment district. (See Ordinance No. 91-
06). Itis clear the legislature did not want a City to have to replicate previous findings of blight
when they had gone through the process under the Community Develbpment Law SC Code §§

31-10-10 et. seq. The City made no such finding of blight in 1991.




The court further held that Defendant’s Exhibit 9 clearly established declining values in

the TIF area. Defense Exhibit 9 is not competent evidence for the court to make that conclusion

of law for the following reasons:

1.

The Plaintiff was not advised of this evidence until 17 hours prior to trial. Plaintiff
objected to its offer in to evidence at trial, because he did not have time to scrutinize that
evidence prior to trial, nor was it ever presented to the City Council for deliberation, and

did not constitute proper evidence pursuant to the doctrine outlined in Horry Telephone

Cooperative. Inc., v. City of Georgetown et al, Opinion NO. 27394, filed June 4, 2014

(S.Ct.), which held that “Municipal records properly authenticated or verified are the
only competent evidence of the proceedings or the transactions of governing bodies”,

Horry Telephone Cooperative Inc., supra, (string citations omitted, emphasis added).

Furthermore, it violates the discovery rules under Rule 34, SCRCP. Plaintiff had
requested documents in support of the City’s finding of reduced or static values in the
TIF area well before trial. Defense exhibit 9, upon which the court makes finding
declining or static property values was not provided to Plaintiff until 17 hours before
trial. The movant believes exhibit was improperly admitted into evidence and relied
upon by the Court over Plaintiff’s timely objection.

Defense Exhibit 9 does not support the findings of the court of reduced property values,
and is significantly misleading to the Court. The exhibit conststs of 132 graphs of parcels
in the TIF that the city claims show reduced value. Most of the graphs are of recently
completed houses or condominiums each worth hundreds of thousands of dollars built
since 2007. (Please refer to the attached affidavit of Steve Donohue regarding this

exhibit). Even with these properties recent decline in value, since they were built after the




TIF was created in 1996 their current impact is an increase in value to the property not a
decrease. The graphs purport to show a drop in value during the same period the entire
nation was experiencing a housing recession. When measuring property values from
their origins as undeveloped property to 2013, those 132 properties increased in value
well over $14,000,000 as demonstrated by Defense exhibit 9.

It is clear the City did not consider those properties in passing the TIF ordinance. The
City should not be allowed at trial to supplement the legislative record to justify their
findings in the statute. Allowing that evidence to support static or declining values

violates the holding in Horry Telephone Cooperative, Inc. v. City of Georgetown,

Supreme Ct. Case No. 27394 (2014).
. The City’s TIF amending ordinance, No. 2013-19, only finding as to “value” (note, the
word value never appeared in the ordinance) was in section 2.08 (c) to wit:
(c)  Significant portions of the Redevelopment Project Area, and particularly in
the Riverfront Redevelopment District area west of Georgia Avenue within the
Redevelopment Project Area, have had little or no development since the adoption
of the original Redevelopment Plan in 1996 or sixteen years ago, and would
remain static or decline without public intervention;
Defense exhibit 9 has mostly developed properties in its listing. Forty-three (43) of the
properties are condominiums on the cast side of Georgia Avenue, and the decline in value
was only measured after they were built. The condominiums listed in Defense exhibit 9
" have a current value of $6,718,080. That is value that did not exist prior to the 1996 TIF.
Yet the City would have you believe that because the condominiums declined to that
value, they are now justified in amended the TIF because of “static or declining values.”

Ironically these are River Club area properties, the same area the mayor testified how the

City’s investment in roads helped to develop the area. Once developed, the City now




claims they went down in value after the housing bubble burst which justifies their TIF
amendment. One property in that exhibit is a $906,000 house in Hammond’s Ferry, that
had gone down in value to $§824,000. It strains credulity to assume the legislature had
that kind of “declining value” in mind when they drafted the TIF statute.
. Defense exhibit 9 does not even contain parcel number 007-17-02-001, the 25 écres of
the Riverfront Development District and the very area the City claims has gone down in
value as interpreted by the court and the very area were the baseball stadium is to be
built. The very same area the city manager and the mayor testified was full of loose
bricks and dilapidated structures fails the “declining value” test in the TIF law — that area
went up in value not down as proved at trial by Plaintiff.
. The only evidence of declining values in the TIF area used by the city prior to the
ordinance’s passage was the 16 properties provided to City Council in October 2013.
That list was completely discredited when Plaintiff proved nine of those properties were
not even in the TIF, two were not even in the City, and five properties had new houses
built on them. The City felt -.SO strongly about this now discredited evidence they attached
it to an affidavit of the City manager in their petition to the Supreme Court seeking
original jurisdiction in January 2014 some three months later. That evidence proved
nothing with regard to the TIF law, yet the City held onto that justification until 17 hours
before trial.

The court’s finding that substantial public assistance was met because the current
development agreement still required the City to widen two roads at a cost of $2.4 million
to $4.4 million for only $1.2 million in private investment is also in error since that

agreement was only the opening salvo in the planned development that would ultimately




have 337 housing units and over 50,000 sq. ft. of commercial space. The court has only
considered the initial contract of development as opposed to the final goal as announced
in City Ordinance No. 2012-14. Public investment of $2.4 is a far cry fro.m the $43
million public investment the City now claims is required to eradicate the alleged
“blighi.” The entire Project Jackson has no contract for development in place and is not
guaranteed, yet the court looks to the alternative development plan in Ordinance No.
2012-14 and only considers what part of that plan is under contract. The contract is just
the first step in a multi-step process for the altérnative plan, which does not require a new
or amended TIF.

1V. Freedom of Information Act Claims
The court’s finding of law that the “specific purpose” is clear and that a governmental

entity is only required to announce the purpose of the session, is inconsistent with the language

s

 the legislature used. The statute provides as follows:

§ 30-4-70. Meetings which may be closed; procedure; circumvention of chapter;
disruption of meeting; executive sessions of General Assembly.

(a) A public body may hold a meeting closed to the public for one or more of the
following reasons:

(1)  Discussion of employment, appointment, compensation, promotion, demotion,
discipline, or release of an employee, a student, or a person regulated by a public body or
the appointment of a person to a public body; however, if an adversary hearing involving
the employee or client is held, the employee or client has the right to demand that the
hearing be conducted publicly. Nothing contained in this item shall prevent the public
body, in its discretion, from deleting the names of the other employees or clients whose
records are submitted for use at the hearing. ,

2) Discussion of negotiations incident to proposed contractual arrangements and
proposed sale or purchase of property, the receipt of legal advice where the legal advice
relates to a pending, threatened, or potential claim or other matters covered by the
attorney-client privilege, settlement of legal claims, or the position of the public agency
in other adversary situations involving the assertion against the agency of a claim.




(5) Discussion of matters relating to the proposed location, expansion, or the
provision of services encouraging location or expansion of industries or other businesses
in the area served by the public body

(b)  Before going into executive session the public agency shall vote in public on the
question and when the vote is favorable, the presiding officer shall announce the specific

purpose of the executive session. As used in this subsection, "specific purpose” means a

description of the matter to be discussed as identified in items (1) through (5) of

subsection (a) of this section. However, when the executive session is held pursuant to

Sections 30-4-70(a)(1) or 30-4-70(a)(5), the identity of the individual or entity being

discussed is not required to be disclosed to satisfy the requirement that the specific

purpose of the executive session be stated. (Emphasis Added)

The court’s conclusion, that a City may enter executive session with only announcing the
authority for the session, to wit: “discussion or negotiation incident to proposed contractual
arrangements” and nothing more, makes the last sentence in subsection (b) irrelevant,
surplusage. If the legislature did not intend the City to provide more information than the
wording of the statute, why would they add the language in (b) where they exempt naming of the
individual or the entity in the specific description under (a)(1) and (2)(5)? Clearly, the legislature-
intended that more information beside the statutory language was required, but needed to add the
last sentence in (b) in order to protect the privacy of the individual, and the economic advantage
in recruiting businesses. Under the court’s interpretation of the law, the legislature did not need
that language. It is a well established principle of statutory construction that laws should be
construed so as not to render the language in them as surplusage. The court’s holding in the case
at bar does exactly that. State v. Sweat, 665 S.E.2d 645, 379 S.C. 367 (S.C.App. 2008) “ A

statute should be so construed that no word, clause, sentence, provision or part shall be rendered

surplusage, or superfluous...." citing Matter of Decker, 322 S.C. 215, 219, 471 S.E.2d 462, 463

(1995) (citing 82 C.J.S. Statutes § 346). See also Pike v. S.C. Dep't of Transp., 332 S.C. 605,

618, 506 S.E.2d 516, 523 (Ct.App.1998), aff'd as modified, 343 S.C. 224, 540 S.E.2d 87 (2000).

State v. Sweat, 665 S.E.2d 645, 379 S.C. 367 (S.C.App. 2008).
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V. The Essence of the Case

Plaintiff requests the court reconsider its order by considering the overall flavor of the
case, its essence. The City wants desperately to build a minor league baseball stadium, believing
it delivers economy advantage to its citizens, notwithstanding all the economic research to the
contrary. These stadiums are sold to local governments on false promises of economic stimulus.
The City treated this from the start as a paperwork exercise and never really attempted to make
pre requisite findings of fact with any basis in the legislative record, merely reciting the language
as required by the statute.

What is clear ‘from the evidence, the TTF area contains over 500 parcels of property in
457 acres which includes million dollar homes. In such an area the City did not attach the parcel
list to the ordinance; no one in the City knows which of those 500 parcels are blighted or which
are legitimately declining in value. With the area having increased in value more than $100
million no effort was made by the City to examine the condition of the properties in the TIF area.
The citizens, who do not get a vote on this issue, need to know which parcels are still blighted,
which parcels truly will never become productive because of persistent blight. The citizens
should be able to look at an ordinance and understand why the City took the actions they did. No
one including the Defendants can answer that question by looking at the ordinance. Thisis a
blatant case of the City voting for a result, then looking for the evidence later to justify their
actions. Every time the City “produces” the evidence, when looked at in detail, as opposed to
just a paperwork exercise, it proves the opposite from what the City claims it proves.

There may be blight somewhere in the existing TIF or in the City, but if there is, the

voters and the citizens should not have to guess where the blight is. The actions of the City in
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the case at bar meet neither the spint nor the letter of the TIF statute. For the reasons set forth
above, Plaintiff respectfully requests the court reconsider its order and find for the plaintiff. .

Respectfully submitted on this the 2™ day of September, 2014.

Jarftes D. Mosteller 11
The Mosteller Law Firm LLC
/P.O Drawer 328

// Aiken SC 29801
/' 803.226.039
¥ Attorney for the Plaintiff
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Detendants, Petitioners

states the following:
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Pam Stephen P Donchue, the plaintifYin this case and & rosident of the River Club, the

neighborhood immediately to the east of the proposed development by the Defeadanis, the city of
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North Augusta. which has been desiznated by them as Project Jacksen

On duly 17,2014 late in the afternoon, my amorney fonwvarded ap email trom the Defendunt’s

sitorneys thal they iatended to submit 132 eraphs of declining values in the T1F area. Neither my

Lie develoo T

attorney nior | had been advised of this developiment untii oily 17 hionrs before trial.

Up to that peint cur discovery reguests Tor all documents submitied 1o Ciiy council substantisting
the finding of “static ar declining values™ in the TIF wrea prior o the passage of Ordinance No.
2013-19 had produced no documents. The City had only relied on the much discredited 16
propertivs which was submitied o City council in October 2813 and then used to support the

City’s petition to the South Carcling Supremes Court 7 in this case in

January 2014

Plain{itt was preparing its case for trial and had no opponunity to re 2 graphs

and what they represented. Plaintifi made timsely ohjections to these graphs at trial.

Since the tnal, Plantiiy spent two Tull working days reviewing the graphs. Checking parcel
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The result of that rescarch is pothing short of shocking.  In fact, instead of showing a decrease in

value, the parcels increased in value since the TIF waz started in 1995, Apparantly the City

submiited the graph of sny paree] thal showed any decrease 1n vaive since the start of the TIF.

. The

For example, Parcel No. 807-18-02-031, shows a decrcase of $37,330 from 2008 o

property was velued in 2008 at $171,870 end in 2013 decreased to $134,320. That parcel is u

condominin. It was built on vacant land in 2007, Defense exhibit 9 includes 43 such

cendeminiums o the same complex, the Landings at Biver Club, The Clty clabins those
properties declined in value, using the time period from 2007, the start of the nationwide housing
recession, to 2013, In fact. those condominiums were buiit an s 4.28-acre parcel of land, deeded
i0 the Landings developer in 2004 (Deed book 2467, page 531 Total vajue of that avreage in

2004 was §300,000. Today those condominiums have added over $6.000,000 i value 1 the TIF

area. All 45 of those condominium parcels have substantially increased in value since the TIF

Vthen Inoked ar the Mammond’s Ferry properties inctuded in Defense Exhibit 9, There are 73

such properties: some vacant lots, some with houses on tham, and about three commercial
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Hammond’s Ferry development that bevan with 4

developer in 2004 (Deed Book 2457, pages 126-131) by the Citv for $816.205. Those parcels are

518 s..)!%:.u- e ¢ the current T ¥ srarted.
Every one of those parcels has sone up in value since the TIF s ereation in 1996 not down. These
are propertics west of Georgia Avenve for wlaeh the City made findings i section 2.08 of

Ordinance No. 2013-19 was especiaily blighted, undeveloped and would remain stavie or decline

l/‘

Two of the parcels in guastion, 007-14-02-009 and 007-14-02-010, are located at 207 Clifion

Avenue, one of the sixteen properiies the Ciiy used in Ootober 2013 and their petition o the

Thpir avin o

Wi, LAANAD UVEED RS
T

Suprome

oh shows these parvels wenl up In value
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. Another parcel. 007-14-17-008, which Detendant provided to Plaintiff in disce overy s located at
505 Sikes Avenpe the oniv orher property in the ariginal {A-property list provided o Ceuncil and

the Supreme Courr wherzin the Ciry claimed deereased in value. In facl, that pareci more than

doubled in tax value berween 2002 &0 2013 going from $20.985 10 544,10
cleiming preotf of declining values anly 17 hours betare trial. When analyzed in detail, the
evidenee proves the Plamtifl’s case ~ properiy values in the TIF and in the arcs wost of Georgia
Avenue have pone up and gene up dramatically. Itis this very practice of evidence ambushine
that the discovery rules were intended to eliminate.

12, The totai increase in propecty values in the parceis submiticd by the City is over $24 million since
the TIF started in 1996, The Ciny’s Txhibit 9 proves not only is the defendant acbitrary and

capricious in its implementation of the TIF statufe, it actually misrepresents the facts of property

values.
| 13, The ultimate irony is that the 25-acre parcel upon which Project Jackson will he built and which
| the mayor and the city manager testified was blighted with old bricks and defunct factaries went
up b value, by 322 726 since 2007 (Plainii{Ts Ex. 6). Even that pareel {ails the “static or
deciining vatue™ fest of the TIF faw.
FURTHER AFFIANT SAYETH NO'T.
no
SIGNE ‘\D SWORN TQ BEFORE ME 'Hlbf,) DAY QF |

df 1l L

[ Notary Public for South Cz r\)lma/
i )07
i My conumission expires: /_5/,@
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
COUNTY OF AIKEN SECOND JUDICIAL CIRCUIT

Stephen P. Donohue,

Case No. 2013-CP-02-2781
Plaintiff,

Vvs. CERTIFICATE OF MAILING

City of North Augusta,

the Mayor and City Council

of North Augusta

Defendants. '

N N N N N Nt N N N N N’

THIS IS TO CERTIFY that I, the undersigned employee of the Mosteller Law Firm, did this
day place in the United States, postage prepaid and return address clearly marked and indicated, in
the case of Stephen P. Donohue v. City of North Augusta, the Mayor and City Council of North
Augusta, the Defendants, City of North Augusta, the Mayor and City Cduncil of North
Augusta; the Notice of Motion; Motion and Memorandum in Support of Plaintiff’s Motion to
Alter or Amend the Judgment addressed as follows:

Mr. Belton Zeigler

P.O. Box 11509

Columbia, SC 29211

Kyle Tennis :

Clerk to the Honorable J. Emest Kinard, Jr.

P.O. Box 1707
Camden, SC 29021

?/5 2014

3 ; /‘7 ‘ «
Aiken, SC (///Véz ////{//l%& =
' Carla Williams

Paralegal to James D. Mosteller III
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STATE OF SOUTH ;ARouNA ) IN THE COURT OF COMMON PLEAS
FOR THE SECOND JUDICIAL CIRCUIT

COUNTY OF ATKEN CASE NO.: 2013-CP-02-02781

Stephen P. Donohue.

/
)
)
)
) STATE OF SCUTH CARDLINA
) OR[?.:I:;IRWQ;A&EN’ o
. Lz Oodard, Tlerk of Coun of Commog
| ) §e&:ms for ;*,;fxca County, !S:ev.!‘ ‘Eez&;;: izas"? : qu&?ﬁi
. ) hat the foregaing Hes & tree and :nawhgﬁ ::f ?’3‘2
) - 0Py o C
)

Plainuiff,

sriginal documonts which &
1onts which have been filed i my office this

SEP 18 2014
CLCR&G.A, ?&:%%:’;%I;Qdi

N .
T Oy

Subsequent Lo the order [ executed ihat was filed on August 20, 2014, Plaintiff filed a

City of North Augusta. the Mayor and
City Council of North Augusta,

|

Dcfenidams,

motion on September 2, 2014 seeking an order to alter or amend the previous order I signed that
was filed on August/20, 2014,
1 have carefully considered each of the issues raised m ,Lhé;_“lzr “pagcm_fmgxion,

memorandum, and the aitached affidavit. I decline to alter or amend as | feel that all issues were

addressed in the orgginal order 1 signed, although 1 concede that 1 could have made the order
much more lengthy b) discussing in more detail the issues addressed.

Accordinglyé the motion to alter or amend is denied.

ITISSO O§RDE‘RED.

{

Hom;?lfe J. ErnéecRdinard, Jr.

~arolina Circuit Court Judge

So

Camden, South Car?olina
September 17, 2014

RECEIVE]) ”
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FORNM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF AIKEN CASE NUMBER 2013CP0202781
IN THE COURT OF COMMON PLEAS
Stephen P Donohue City Of North Augusta Mavor And City Council
: Of North Augusta

P%LAINTIFF(S) DEFENDANT(S)
Attorney for: [ Plaintiff [} Delendamt
Submitted by: (7] Self-Represented Litigant i
DISPOSITION TYPE (CHECK ONE)
] JURY VERDICT. This action cfame before the court for a trial by jury. The issues have been tried and a verdict rendered.
= DECISION BY THE COURT.:
N ;

decision rendered. 1| Sce Page 2

This action came to trial or hearing before the court. The issues have been tried or heard and a

ur additional mformation,

{1 ACTION DISMISSED (CHECK REASON): {3 Rule 12{b). SCRCP: TV Rule 41{a). SCRCP (Vol. Nonsuit):
[ Rule 43{k). SCRCP (Settled); [ Other:

[] ACTION STRICKEN (CHECK REASONY: [ Rule 20(j) SCRCP: (] Bankruptey:
7] sinding arbitration. subject lo right to restore 10 coniirm. vacate or ] Other:

. maodify arbitration award:
[} DISPOSITION OF APPEAL FO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
U1 Aftirmed; [ Reversed: (O Remanded;: [ Other:

NOTE: ATTORNEYS ARE Rl’i,\l!’(SNSlB‘:.E FOR NOTIFYING LOWER COURT. TRIBUNAL, DR ADMINISTRATIVE AGENCY OF THE
CIRCUHT COURT RULING IN TH?S APPEAL.
ITISORDERED AND ADJ UDG ED: K See attached order: ¢ formal order 1o tollow) 7 Swtement of Judgment by the Court:
ORDER INFORMATION

This order [ ends [] does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section befow when the judgment affects title to real or personal property or if any amount should be enrolied. If
there is no judgment information, indicite “N/A™ i one of the boxes Below, ~— T

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
{List name(s) below) : {List name(s) below) (List amount{s) below)

[f applicable. describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuani 1o the SC Rules of Civil Procedure. Amounis 1o be computed
“such as interest or additional (ai\'able costs not available at the time the form and final order are subinined 10 the judge
mav be provided to the clerk. Note: Title absiractors and rescarchers should refer to the official court erder for
judgment details.

; 0/19/2014
Circuit Court Judge Judge Code Date

CPFORMACM
SCCA SCREP FPorm 40 {Revised 32013




For Clerk of Court Office Use Only

This judgment was entered on September 19, 2014, and a copy maiied first class or placed in the appropriate attorney’s box on
September 19, 2014, 1o attorneys ofirecord or ta parties (when appearing pro se) as follows:

Gary Tusien Pope Jr. PO Box 11309 Columbia. SC 29211
Kelly F. Zier PO Box 6516 North Augusta. SC 29861
Belton Townsend Zeigler PO Box 11509 Columbia. SC
29211-1509

James D. Mosteller 111 PO Box 1832 Barnwell. SC 20812

ATTORNEY(S) FOR THE PLAINTI?FF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
/5 ~ e el
/’( DO e
Court Reporter Lie=Godard - Clerk of Court

ADDITIONAL INFORMATION Fi{E»Gf\RDl;\"G DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came 10 trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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