testified he wastea attorney but that he brought in assistant public defender Newton Howle to
help at the trial. Mr. Kilgo stated he met with Applicant many times and that they reviewed

discovery materials. Counsel further testified the State had a strong case against Applicant

' based, in large part, on eyewitness testimony. Counsel testified he did not agree to the voluntary

-

manslaughter charge,fbut that he discussed it with Applicant, Counsel stated he did not recall
any issues regarding charges on either witness impeachment or accomplice liability. Mr. Kilgo
also stated it was unnecessary to object to the voluntary manslaughter charge because it did not

shift the burden of proof. He testified the State made ten (10), fifteen (15), and twenty (20) year

plea offers that he relayed to Applicarit. Counsel testified that Applicant turned down the offers

because he wanted a trial. F inally, counsel stated called th
l,_) w’\,-\ Vo e T e C\_,Jou’uhses
testlfymg co-defendant would be enterlng a guilty plea) iV Sy * - Mﬂwf‘

Appllcant s second trial attorney, Newton 1. Howle, Jr., Esquire, testified he made
himself familiar with the t_avidence and discovery in this case and visited the crime scene in the

. ‘e |
two weeks before the trial. ( Mr. Howle stated he met véitfi lKpplicant prior to trialy Counsel

p—

agreed with attorney Kilgo’s opinion that the State had a strong case against Applicant. Mr.
Howle testified he was present when the ten (10) year plea offer was conveyed to Applicant.
Counsel stated Applicant was “very confident” that he would not be convicted and turned down
the offer.
DISCUSSION OF TEE LAW
Applicant alleges he received ineffective assistance of counsel. In a PCR action, “[t]he
burden of proof is on the applicant to prove his allegations by a preponderance of the evidence.”

Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(¢), SCRCP).

For an applicant to be granted PCR as a result of ineffective assistance of counsel, he




. “E{/mf; + 2 e

must show both: (1) that his counsel failed to render reasonably effective assistance under

. prevailing pro_féssional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674

(1984); Sanchez v State, 351 S.C. 270, 274-75, 569 S.E.2d 363, 365 (2000). In order to prove

prejudice, an applicant must show “there is a reasonable probability that, but for counsel’s

unprofessional errors, the result of the proceeding would .have been different.” Cherry v. State,

300 S.C. 115, 117-18, 386 S.E.2d 624,625 (1989).  “A reasonable probability is é probability

sufficient to undermine confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186,

480 S.E.2d 733, 735 (1997) (citing Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80

L. Ed. 2d 674 (1984)). Where trial counsel articulates a valid reason for employing aA certain
strategy, suéh éonduct should not be deemed ineffective assistance of counsel. Roseboro. V.
State, 317 S.>C. 292, 294, 454 S.E.2d 312, 313 (1995) (citations omitted); Stokes v. State, 308
SC 546, 548; 419 S.E.2d 77»8, 779 (1992). |

This Court fmds Apéiicént’s testimony is not credible, while also finding trial éounsels’
testimony is credible. VThis Court finds trial counsel advised Applicant of the advantages and
disadvantages of proceeding to trial, that Applicant rejected several plea offers, and that
Applicant chose to have a jury trial. This Court notes there is' mention in thé record that
Applicant had rejected prior plea offers of fifteen (15) and twenty (20) years. (Trial transcript,
pp:197-98). This Court has reviewed thé trial transc;,ript and does not find any error in the trial
court’s charge to the jury on the law of voluntary manslaughter. (Trial transcript, pp.825-28).
This Court also finds Applicant’s claim that tﬁal counsel should have asked the trial judge to

charge the jury on the law of accomplice liability and impeachment of a witness is not supported

by the trial record.
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HENRY M. ANDERSON, JR

265 WEST EVANS STREET
FLORENCE, SOUTH CAROLINA 29501-3464

PosT OFFICE Box 1904

FLORENCE, SC 29503-1904

PHONE (843) 665-4300
FAX (843) 665-5511
June 14, 2005

\W

Darnell Hunter, SCDC #260730 EZ9 R e
Lieber Correctional Institute, MX-B-139 ‘a;ia & -
Post Office Box 205 | L 88p .
Ridgeville, South Carolina 29472 | | - %%g = O
I - | =" T
Dear Darnell:

Enclosed please find a copy of the proposed Order. I am also enclosing a copy of the letters that I

sent to Karen Ratigan and to Judge Baxley. Please review the Order and let me know about any
objections that you have immediately '

With kindest personal regards, I am

Sincerely,

Henry M. Anderson, Jr
mdt

Enclosures .
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HENRY M. ANDERSON, JR

265 WE_ST EVANS STREET
FLORENCE, SOUTH CAROLINA 29501-3464
PosT OFFICE BOX 1904 PHONE (843) 665-4300
FLORENCE, SC 29503-1904 FAX (843) 665-5511
] . //
~ June 30, 2005 AN

Darrell Hunter, SCDC #260730
Lieber Correctional Instltute MX B-139

— Sa =
- sl
Post Office Box 205 %%g’ = 2

ZRY :
Ridgeville, South Carolina 29472 282 — T .
Zow O ;
Dear Darnell e g 'm'
Thank you for your recent letters. I received aletter from you dated June 14, 2005, and aﬁ'ﬁﬂrer oﬁ E
dated June 27,2005. Inyour latest letter which is dated June 27, 2005, you state as follows “I truly .

hope by now you have gotten my response from the order and have since articulated a master prece

to present tothe P.CR.J udge” N

been doing some work on the case and have also asked someone ‘else to help me artlculate a
response.!
il At

[ have not recerved anything from you in response to the order. If you have sent me anything, please
send it to me again. As of yet [ have not received anything from you. Please be adv1s

ed that I have

I wili write the Judge again today and advise him that he can go ahead and sign the Order Once that
is done, I will go ahead and file our responses after i get a certified copy. Tiwae wili give you asd
at least an additional 30 days.

i
IRYSY

In the meantime, I look forward to hearing from you soon.
With kindest personal regards, I am

Sincerely,

Henry M. Anderson, Jr
mdt




A ~person Law Frm, p.A.

HENRY M. ANDERSON, JR.
: 265 WEST EVANS STREET

FLORENCE, SOUTH CAROLINA 29501-3464
PosT OFFICE BOX 1904

FLORENCE, SC 29503-1904

PHONE (843) 665-4300
\(/\b \\Q[@ | FAX (843) 665-5511
July 18,2005 ?:{\ - S
| 5 | B

Darnell Hunter, SCDC #260730
Lieber Correctional Institute, MX-B-139

0, =

Pz W

£3a

Post Office Box 205 'é?;% -
Ridgeville, South Carolina 29472 : g}".,; -

- R
Dear Darnell: CLERE) e
Damel E=

- - wo 8
Thank you for your recent letters. I have now received four from you in the last monttf’and na¥l
reviewed all of them in detail. I am preparing a response and once I complete it, I will of course
send a copy of it to you.

hesitate to call.

In the meantime, I still do not have the certified copy from the Courthouse or the Judge. Once Ido
have that, I will send that to you as well. If you have any questions or comments, please do not

With kindest personal regards, I am

Sincerely,




Anperson Law Firu, p.a,

HENRY M. ANDERSON, ]R.

265 WEST EVANS STREET
FLORENCE, SOUTH CAROLINA 29501-3464

POST OFFICE BOX 1904

FLORENCE, SC 29503-1904

PHONE (843) 665-4300
FaX (843) 665-5511

/'/‘ B

/

July 26,2005 L;

/o -
TN
Pt Vi b

A Se
| Baa
Darnell Hunter, SCDC #260730 322,
Lieber Correctional Institute, MX-B-139 ‘ g =
Post Office Box 205 o528

Ridgeville, South Carolina 29472

=
—
w
=
-
{3 -
a on

OB
252 z
Sz8. X
=57 =
: (=TS \*

Dear Darnell;

Enclosed please find a copy of a signed Order by Judge Baxley. The case has not actually been
clocked in and filed by the Clerk’s Office; however, ithas been signed. I wanted you to have a copy
of that for your records.

Please be advised that I am preparing our motions and will send them to you. In the meantime, if you
have any questions or comments, please do not hesitate to call.

‘With kindest personal regards, I am

Sincerely,

Henry M. Anderson, Jr.
mdt

Enclosure
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State of South Carolina
The Civcuit Court of the Fourth Judicial Circuit

:-‘adul M. Burch Post Office Box 276
udge September 26,2014 Pageland, SC 29728-0276

Telephone: (843) 672-3270
Darnell Hunter #260730 | '
ECI Warsaw A #270 . -
610 Hwy 9 West s , 4

Facsimile: (843) 672-5960
Bennettsville, SC 29512

Re:  Civil Matter as well as Letter dated September 17, 2014
2013-CP-16-00571

Dear Mr. Hunter:

I have reviewed your letter dated September 17, 2014 and have enclosed a copy of an
Order which was filed with the office of the Clerk of Court for Darlington County on May 16,
2014. As allowed by the Rules of Civil Procedure your Rule 59(e) motion was addressed
without further hearing.

If you have any further questions concerning this matter please contact your attorney of
record, Mr. Tristan Shaffer.

With kindest regards,

Paul M. Burch
Circuit Judge for the Fourth Judicial Circuit
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF DARLINGTON ) FORTHE FOURTH JUDICIAL CIRCUIT
Darnell Hunter, #260730, ) Case No. 2013-CP-16-571
)
Applicant, )
) FINAL ORDER OF DISMISSAL _
Ve ) Co c:-'é iy
) | 2 2
State of South Carolina, ) AR 25 <
) W 'é‘i; 2 aﬁq
Respondent. ) “2p g o
) 22% ?,. L

S25%
This matter comes before the Court pursuant to an Application for Post- Conwcﬁﬁ?ﬁ Reliof
:

(PCR) filed May 16. 2013. Respondent made a timely Return and Motion to Dismiss on or
about December 30, 2013, requesting the Application be summarily dismissed as successive,
untimely, and failing to state a claim upon which relief can be granted. Pursuant to this motion,
the Court reviewed the pleadings in this matter and aJl of the rccords attached thereto. The Court
issued a Conditional Order of Dismissal, filed on January 9, 2014, provisiopally denying and
diémissing this action, while giving Applicant twenty (20) days frora the date of service of said
order to show why the dismissal should not become final. The conditional order was served on
Applicant on January 28, 2014, and Applicant’s counsel received a copy on April 1, 2014,
Applicant, through counsel, filed a timely response to the conditional order on April 21,
2014. In this filing, Applicant alleges initial PCR counsel was ineffective in failing to file a Rule

59(e), SCRCP, motion, and this failure precluded cffective appellate review of the initial PCR

' The Court notes the order appears to be dated January 2, 2013, However, the typed date on 1hc order contains a
scrivher's error, and the Cowrt actually signed the order on January 2, 2014.

Page 1 0f3
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Applicant asks this cou;T to extend Austin v. State, 305 S.C. 453, 409 S.E.2d 395 ( 1991), to
imposc upon initial PCR counsel a duty to file Rule 59(¢) motions.

The Court has reviewed the original pleadings and Applicant’s response. Applicant’s
claim is cssentially one that initial PCR counsel was ineffective. However, there is no

constitutional right to effective collateral counsel. Pennsylvania v. Finley, 481 U.S. 551, 555

{1987). This Court declines to extend the Supreme Court's ruling in Austin to include a
requirement that initial collateral counsel file Rule 39(¢) motions to preserve all issucs for
appeal. The Supreme Court has indicated Austin “is limited to its particular factual situation,”
which is limited to a case where the applicant “was prevented from secking any review of the
denial of his PCR application.” Aice v. State, 305 S.C. 448, 452, 409 S.E.2d 392, 395 (1991).
Here, Applicant received an appellate review. Regarding his allegation some grounds for appeal
were not properly preserved, this Court “will not engage in an exploration of why the grounds
were not raised, it is sufficient that they could have been raised, but were not.” 1d, at 450, 409
S.E.2d at 394.

Accordingly, the Court finds Applicant has not shown a sufficient reason why the

application is not successive, untimely, and fails to state a claim upon which relief should be

granted, nor has hc shown why the conditional order should not become final.

IT IS THEREFORE ORDERED that, for the reasons set forth in the Coust’s
Conditional Order of Dismissal, the Application for Post-Conviction Relief is hereby denied and
dismissed with prejudice.

This Court notes Applicant must file and serve a notice of intent to appeal within thirty
(30) aays froﬁ receipt of this order to sedure the appropriate_ appcliate review. See Rule 203,

Page 2 of 3
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SCACR, Rule 71.1(g), SCRCP, and Bray v. State, 366 S.C. 137, 620 S.E.2d 743 (2005), for the
obligation of Applicant’s counse] to file and serve notice of appeal. The Applicant’s attention is

also directed to Rule 243, SCACR, for appropriate procedures after notice has been timely filed.

Moy

IT IS SO ORDERED THIS / éib’é—i).w OF

L

, 2014,

THE HONORABLE PAUL M. BURCH
Chief Judge for Administrative Purposes

Fourth Judicia} Circuit
: CMU Q:W-XC\ » South Carolina
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AXELROD & ASSOCIATES, P.A.

Attorneys and Counselors at Law

Stuart Mark Axelrod 4701 Oleander Drive

W. Chris Castro* Myrtle Beach, SC 29577

Carlton E. Elliott Phone: (843) 916-9300

Grant Smaldone Fax: (843) 916-9311

Tristan M. Shaffer

* Currently on Active Military Duty 635 East Bay Street
Charleston, 5C 29403

Phone: (843) 805-7200
Fax:  (843) 577-3911

September §, 2014

Damell Hunter #260730
Evans Correctional Institute
P.O. Box 2951202
Bennettsville, SC 29512

RE: Darnell Hunter v. State of South Carolina
Case No.: 2013-CP-16-0571

Dear Mr. Hunter:

I am writing to update you on the status of your case. As vou are aware, a Motion to
Reconsider the Conditional Order of Dismissal was filed on April 22, 2014. To my knowledge,
my motion has not been ruled upon. Please know that when this marter is ruled upon, I will
notify you of the Court’s decision.

With kind regards,

Tristan M. Shaffer
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