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INTEREST OF AMICUS CURIAE

Amicus Financial Industry Regulatory Authority, Inc. (“FINRA”) is interested in
the case because of the lower courts’ determination that an agreement to arbitrate a
dispute before FINRA’s predecessor corporation, National Association of Securities
Dealers, Inc. (“NASD”), does not bind the parties to arbitrate a dispute before FINRA.
The vast majority of securities disputes in the United States between or among broker-
| dealers, their employees, and customers are arbitrated in the FINRA forum. Many of
—these-disputes-are covered by-pre-dispute arbitration agreements between customers and
FINRA member firms. These agreements are generally executed when a customer first
opens an account with a firm, and many agreements predate FINRA’s 2007 name change
from NASD. Thus, a ruling that an arbitration agreement specifying application of the
NASD Code of Arbitration Procedure or use of the NASD forum cannot compel

)

arbitration in the FINRA forum is critically important to investors, broker-dealers, and

the FINRA arbitration program.



STATEMENT OF THE CASE AND FACTS

This case is before the Court on a Petition for Writ of Certiorari filed by
Petitioners-Defendants ING Financial Partners, Inc., William C. Johnson, and Diversified
Business Concepts, Inc. (“ING Defendants™). In the underlying action, Respondent-
Plaintiff David W. Keller filed an action in the Greenville County Court of Common
Pleas against the ING Defendants and Jacksonville National Life Insurance Company
arising from an investment dispute over a variable annuity. The ING Defendants moved
- to compel arbitration pursuant to their customer agreement with Mr. Keller.

On May 26, 2011, the Court of Common Pleas denied the Motion to Compel
Arbitration, holding that the customer agreement specifying arbitration under the NASD
Code of Arbitration Procedure could not compel arbitration in the FINRA arbitration
forum under the FINRA Code of Arbitration Procedure. The Court of Appeals affirmed
per curiam on January 8, 2013, holding that arbitration could not be compelled in the
NASD arbitration forum because it no longer existed. This Court granted certiorari on
July 10, 2014.

As the arbitration forum at issue in this appeal, FINRA takes no position on the
underlying dispute between the parties, or upon the arbitrability of the dispute, other than
the issue of whether an arbitration agreement compelling arbitration in the NASD forum

applies to compel arbitration in the FINRA forum.



ARGUMENT

I. FINRA’S LEGAL STATUS

FINRA is a not-for-profit corporation organized under Delaware law and is a self-
regulatory organization (“SRO”) registered with the Securities and Exchange
Commission (“SEC”) as a national securities association pursuant to the Maloney Act of
1938 (15 U.S.C. § 780-3, et seq.), amending the Securities Exchange Act of 1934
(“Exchange Act”) (15 U.S.C. § 78a, et seq.). See also Alan Santos-Buch v. FINRA, Inc.,
No. 14-cv-651 (SAS), 2014 U.S. Dist. LEXIS 92631 (S.D.N.Y. 2014), appeal noted, No.
14-2767 (August 1, 2014). FINRA has existed since 1936 and is the nation’s only
registered securities association as well as the nation’s largest SRO. See Karsner v.
Lothian, 532 F.3d 876, 880 (D.C. Cir. 2008) (citing Nat'l Ass'n of Sec. Dealers, Inc. v.
SEC, 431 F.3d 803, 804 (D.C. Cir. 2005)).

As an SRO, FINRA is a part of the Exchange Act’s highly interrelated and
comprehensive mechanism for regulating the securities markets. Conover v. FINRA, Inc.,
No. 14-c¢v-03065-MEJ, 2014 U.S. Dist. LEXIS 121368 (August 28, 2014) (citing
Desiderio v. NASD, Inc., 191 F.3d 198, 201 (2d Cir. 1999)).

FINRA’s wholly-owned subsidiary, FINRA Dispute Resolution, Inc. (“FINRA
DR”), operates the largest dispute resolution forum in the securities industry to assist in
the resolution of monetary and business disputes. These arbitrations are conducted
pursuant to FINRA’s Code of Arbitration Procedure. The SEC must approve all FINRA
rules before they are implemented, including the Code of Arbitration Procedure.
15 U.S.C. § 78s(b); Shearson/American Express v. McMahon, 482 U.S. 220, 233-234

(1987).



II. FINRA and NASD ARE THE SAME ENTITY

FINRA was incorporated in 1936 in Delaware under the name Investment
Bankers Conference, Inc., as a non-stock corporation. (Exhibit A, Restated Certificate of
Incorporation of National Association of Securities Dealers, Inc., dated July 30, 2007).
In 1939, the corporation changed its name to National Association of Securities Dealers,
Inc. (NASD), and was registered with the SEC as the nation’s first national securities

association. Id.

In.2007, NASD acquired the regulatory and arbitration functions of the New York
Stock Exchange, Inc. in a regulatory consolidation. As part of the consolidation, NASD
changed its name to Financial Industry Regulatory Authority, Inc., or FINRA. (Exhibit A,
supra, at § 1 (“The name of the Corporation is Financial Industry Regulatory Authority,
Inc.”).) The Secretary of State’s Certification attached to Exhibit A refers to the
“Restated Certificate of ‘National Association of Securities Dealers, Inc.,” changing its
name to ‘Financial Industry Regulatory Authority, Inc.”” On the same day, NASD’s/
subsidiaries, NASD Regulation, Inc. and NASD Dispute Resolution, Inc. changed their
names to FINRA Regulation, Inc. and FINRA Dispute Resolution, Inc., respectively.
(Exhibits B and C, Restated Certificates of Incorporation of NASD Regulation, Inc. and
NASD Dispute Resolution, Inc., dated July 30, 2007.)

Notwithstanding media and other description of the transaction, NASD did not
“dissolve”; rather, it changed its name to FINRA, following a member vote and
consummation of the transaction. FINRA and NASD are the same entity, és are NASD
Dispute Resolution and FINRA Dispute Resolution, and NASD Regulation and FINRA
Regulation. Only the corporations’ names were changed. See Notice of Filing and Order

Granting Accelerated Approval of Proposed Rule Change Relating to the Restated
4



Certificate of Incorporation of National Association of Securities Dealers, Inc., SEC
Release No. 34-56146, 72 Fed. Reg. 42190 (Aug. 1, 2007) (“The proposed amendments
to the Certificate also reflect NASD’s change in corporate name to Financial Industry
Regulatory Authority, Inc. (“FINRA”) as of the closing of the Transaction (defined
below).”). “The proposed rule change amends the Certificate to conform to the changes
in the NASD By-Laws that the Commission is approving today, and to reflect the
NASD’s new name, FINRA.” Id. at 42191. The SEC specifically found that accelerated
approval was consistent with the Exchange Act because “the proposed change of
NASD’s name to FINRA . . . is technical and does not impact members or other market
participants.” Id.

All rules, contracts, and other obligations. that existed between firms and brokers
and NASD continued to apply without change when NASD became FINRA. Although
the corporation changed its name in 2007, NASD rules continued to apply to FINRA
members and their agents, until FINRA gradually amended them for inclusion into the
consolidated FINRA rulebook. For instance, arbitrations in the FINRA forum were
conducted under the NASD Code of Arbitration Procedure until the SEC approved the
Code’s inclusion into the FINRA Rulebook in late 2008. See Order Approving Proposed
Rule Change, SEC Release No. 34-58643, 73 Fed. Reg. 57174 (Oct. 1, 2008) (approving,
inter alia, conversion of NASD Rule 12000 Series and 13000 Series, the Codes for
Arbitration of Customer Disputes and Industry Disputes, respectively, into FINRA Rule
12000 and 13000 Series).

The South Carolina Securities Division recognizes FINRA as the successor

company to NASD, and refers to NASD and FINRA interchangeably in its own rules and



legal filings. For instance, the South Carolina Code of Regulation § 13-403 requires
securities firms and agents to register in South Carolina through “NASD,” but the South
Carolina disciplinary cases recognize the name change. See, e.g., Matter of UVEST
Financial Services Group, Inc., File No. 12021, 2012 S. Car. Sec. LEXIS 13, at * 3 (Sept.
10, 2012) (Consent Order) (“BLCFS (CRD No. 126638) has been a member of NASD or
FINRA since 2003 . . . .”); Matter of E*Trade Securities, LLC, File Nos. 09085; 10009,
12010 S. Car. SEC. LEXIS 35, at * 12 (Aug. 24, 2010) (Complaint) (“National
Association of Securities Dealers (the ‘NASD’) and its successor organization, the
Financial Industry Regulatory Authority (‘FINRA”).”); Matter of Oren Eugene Sullivan,
File No. 10002, 2010 S. Car. Sec. LEXIS 20, at * 2-3 (May 14, 2010) (Order Imposing
Revocation of Registration and Permanent Bar from Registration) (“Financial Industry
Regulatory Authority (‘FINRA’) — an entity that resulted from the merger of the National
Association of Securities Dealers (‘NASD’) and the New York Stock Exchange’s
(‘NYSE’) Member Regulation Unit . . . .”). South Carolina regulators treat NASD and
FINRA as the same entity for purposes of regulating securities firms and agents
régistered here.

The name change has been recognized by numerous courts, as cited in the Brief of
Petitioners-Defendants, and the name change has no effect on the underlying obligation
of registered entities and persons to arbitrate disputes before FINRA, even if the specific

pre-dispute agreement references “NASD.”



CONCLUSION
For the foregoing reasons, Amicus Curiae FINRA respectfully requests this Court
to reverse the decision of the court of appeals that the parties’ arbitration agreement
designating NASD as the exclusive arbitration forum renders the parties’ chosen forum
“unavailable” for arbitration of their dispute, to hold that agreements requiring arbitration
before NASD apply with equal force to FINRA, and to remand the case to the court of
common pleas to reconsider the Motion to Compel Arbitration consistent with such

ruling.
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Delaware ...

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CEkTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "NATIONAL ASSOCIATION OF
SECURITIES DEALERS, INC.", CHANGING ITS NAME FROM "NATIONAL
ASSOCIATION OF SECURITIES DEALERS, INC." TO "FINANCIAL INDUSTRY
REGULATORY AUTHORITY, INC.", FILED IN THIS OFFICE ON THE
THIRTIETH DAY OF JULY, A.D. 2007, AT 11:01 O'CLOCK A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Tornat sdmoto Pl oo

Harriet Smith Windsor, Secretary of State
AUTHENTICATION: 5883124

0352322 8100

070865282 DATE: 07-30-07
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State of Delaware
Secre of, State
Division of Corporations
Delivered 11:01 AM 07/30/2007
FILED 11:01 AM 07/30/2007
SRV 070865282 ~ 0352322 FILE
RESTATED CERTIFICATE OF INCORPORATION

OF
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC,

The present name of the corporation is National Association of Securities Dealers, Inc.
(the “Corporation™). The Corporation was originally incorporated as a nonstock corporation
under the name of Investment Bankers Conference, Inc., and its original Certificate of
Incorporation was filed with the Secretary of State of the State of Delaware on September 3,
1936. This Restated Centificate of Incorporation of the Corporation, which both restates and
further amends the provisions of the Corporation’s Certificate of Incorporation as heretofore
amended, was duly adopted in accordance with the provisions of Sections 242 and 245 of the
General Corporation Law of the State of Delaware.

Name
First: The name of the Corporation is Financial Industry Regulatory Authority, Inc.
Delaware Office and Agent

Sccond: The registered office of the Corporation in the State of Delaware is located at
1308 Delaware Avenue, in the City of Wilmington, County of New Castle. The name and
address of its registered agent is Corporate Creations Network Inc., 1308 Delaware Avenue,
Wilmington, Delaware 19806.

Objects or Purposes

Third: The nature of the business or purposes 1o be conducted or promoted is to engage
in any lawful act or activity for which corporations may be organized under the General
Corporation Law of the State of Delaware, and, without limiting the generality of the foregoing,
the business or purposes to be conductled or promoted shall include the following:

(1)  To promote through cooperative effort the investment banking and sccurities
business, to standardize ils principles and practices, to promote thercin high standards of
commercial honor, and to encourage and promote among members observance of federal and
state securities laws; \

(2)  To provide a medium through which its membership may be enabled to confer,
consult, and cooperate with governmental and other agencies in the solution of problems
affecting investors, the public, and the investment banking and securities business;

(3)  To adopt, administer, and enforce rules of fair practice and rules to prevent
fraudulent and manipulative acts and practices, and in general to promote just and equitable
principles of trade for the protcction of investors;

(4) To promote sclf-discipline among members, and to investigate and adjust
grievances between the public and members and between members;

RLF1-3159969-4
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(5)  To establish, and to register with the Securities and Exchange Commission as, a
national securities association pursuant to Section 15A of the Securitics Exchange Act of 1934,
as amended, and thereby to provide a medium for effectuating the purposes of said Section; and

(6)  To transact business and to purchase, hold, own, lease, mortgage, sell, and convey
any and all property, real and personal, necessary, convenient, or useful for the purposes of the
Corporation.

The objects and purposes specified in the foregoing clauses shall, except where otherwise
expressed, not be limited or restricted by reference to, or inference from, the terms of any other
clause in this Restated Certificate of Incorporation, but the objects and purposes specified in each
of the foregoing clauses of this Article shall be regarded as independent objects and purposes.

Form of Organization /

Fourth: The Corporation shall be a membership corporation and shall have no capital
stock. The Corporation is not organized and shall not be conducted for profit, and no part of its
net revenues or earnings shall inure to the benefit of any individual, subscriber, contributor, or
member.

Except as may be otherwise provided by the General Corporation Law of the State of
Delaware or this Restated Certificate of Incorporation, the members of the Corporation shall
have no voting rights. Notwithstanding the foregoing, Small Firm Members shall be entitled to
vote for the election of Small Firm Governors, Mid-Size Firm Members shall be entitled to vote
for the election of Mid-Size Firm Governors, Large Firm Members shall be entitled to vote for
the election of Large Firm Governors and the members shall be entitled to vote on any
amendment to the By-Laws of the Corporation, in each case, in accordance with the procedures
for such a vote as provided in the By-Laws.

Except as may be otherwise provided by the General Corporation Law of the State of
Delaware, other applicable law or this Restated Certificate of Incorporation, the conditions,
method of admission, qualifications and classifications of membership, the limitations, rights,
powers and dutics of members, the dues, assessments, and contributions of members, the method
of expulsion from and termination of membership, and all other matters pertaining to the
membership and the conduct, management, and control of the business, property, and affairs of
the Corporation shall be provided from time to time in the By-Laws of the Corporation and the
Rules of the Corporation.

Indemnification; Liability

Fifth: (2) The Corporation shall indemnify, and hold harmless, to the fullest extent
permitted by the General Corporation Law of the State of Delaware as it presently exists or may
thereafter be amended, any person (and the heirs, executors, and administrators of such person)
who, by reason of the fact that he or she is or was a Governor, officer, employee, or National
Adjudicatory Council or committee member of the Corporation, or is or was a Governor, officer,
or employee of the Corporation who is or was serving at the request of the Corporation as a
director, officer, employee, or agent of another corporation, partnership, joint venture, trust,

RLF}-3159969-4
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enterprise, or non-profit entity, including service with respect to employee benefit plans, is or
was a party, or is threatened to be made a party to:

) any threatened, pending, or completed action, suit, or proceeding, whether
civil, criminal, administrative, or investigative (other than an action by or in the right of the
Corporation) against expenses (including attorneys’ fees and disbursements), judgments, fines,
and amounts paid in settlement actually and reasonably incurred by such person in connection
with any such action, suit, or proceeding; or

(i)  any threatened, pending, or completed action or suit by or in the right of
the Corporation to procure a judgment in its favor against expenses (including attorneys’ fees
and disbursements) actually and reasonably incurred by such person in connection with the
defense or settlement of such action or suit.

() The Corporation shall advance expenses (including attoreys’ fees and
disburscments) to persons described in Article Fifth (a); provided, however, that the payment of
expenses incurred by such person in advance of the final disposition of the matter shall be
conditioned upon receipt of a written undertaking by that person to repay all amounts advanced
if it should be ultimately determined that the person is not entitled to be indemnified under this
Article Fifih or otherwise.

) The Corporation may, in its discretion, indemnify and hold harmless, to the fullest
extent permitted by the General Corporation Law of the State of Delaware as it presently exists
or may thereafter be amended, any person (and the heirs, executors, and administrators of such
persons) who, by rcason of the fact that he or she is or was an agent of the Corporation or is or
was an agent of the Corporation who is or was serving at the request of the Corporation as a
director, officer, employee, or agent of another corporation, partnership, trust, enterprise, or non-
profit entity, including service with respect to employee benefit plans, was or is 2 party, or is
threatened to be made a party to any action or proceeding described in Article Fifth (a).

(d)  The Corporation may, in its discretion, pay the expenscs (including attomeys’
fees and disbursements) reasonably and actually incurred by an agent in defending any action,
suit, or proceeding in advance of ifs final disposition; provided, however, that the payment of
expenses incurred by such person in advance of the final disposition of the matter shall be
conditioned upon receipt of a written undertaking by that person to repay all amounts advanced
if it should be ultimately determined that the person is not entitled to be indemnified under this
Article Fifth or otherwise.

(e)  Notwithstanding the foregoing or any other provision of this Restaled Certificate
of Incorporation, no advance shall be made by the Corporation to an agent or non-officer
employee if a determination is reasonably and promptly made by the Board by a majority vote of
those Governors who have not been named parties to the action, even though less than a quorum,
or, if there are no such Govemnors or if such Governors so direct, by independent legal counsel,
that, based upon the facts known to the Board or such counsel at the time such determination is
made: (1) the person seeking advancement of expenses (i) acted in bad faith, or (ii) did not act in
a manner that he or she reasonably believed lo be in or not opposed to the best interests of the
Corporation; (2) with respect to any criminal proceeding, such person believed or had reasonable

3
RLF1-3159959-4
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cause to believe that his or her conduct was unlawful; or (3) such person deliberately breached
his or her duty to the Corporation.

(f)  The indemnification provided by this Article Fifth in a specific case shall not be
deemed exclusive of any other rights to which a person seeking indemnification may be entitled,
both as to action in his or her official capacity and as to action in another capacity while holding
such office, and shall continue as to a pcrson who has ceased to be a Governor, officer,
employee, or agent and shall inure to the benefit of such person’s heirs, executors, and
administrators.

(g)  Notwithstanding the foregoing, but subject to Article Fifth (j), the Corporation
shall be required to indemnify any person identified in Article Fifth (a) in connection with a
proceeding (or part thereof) initiated by such person only if the initiation of such proceeding (or
part thereof) by such person was authorized by the Board.

()  The Corporation’s obligation, if any, to indemnify or advance expenses to any
person who is or was serving at its request as a director, officer, employee, or agent of another
corporation, partnership, joint venture, trust, enterprise, or non-profit entity shall be reduced by
any amount such person may collect as indemnification or. advancement from such other
corporation, partnership, joint venture, trust, enterprise, or non-profit entity.

§)) Any repeal or modification of the foregoing provisions of this Article Fifth shall
not adversely affect any right or protection hereunder of any person respecting any act or
omission occurring prior to the time of such ropeal or modification.

()] If a claim for indemnification or advancement of expenses under this Article Fifth
is not paid in full within 60 days after a written claim therefor by an indemnified person has been
received by the Corporalion, the indemnified person may file suit to recover the unpaid amount
of such claim and, if successful in wholc or in part, shall be entitled to be paid the expense of
prosecuting such claim. In any such action, the Corporation shall have the burden of proving
that the indemnified person is not entitled to the requested indemnification or advancement of
expenses under the General Corporation Law of the State of Delaware.

(k)  The Corporation shall have power to purchase and maintain insurance on behalf
of any person who is or was a Govemor, officer, employee, agent, or National Adjudicatory
Council or committee member of the Corporation, or is or was serving at the request of the
Corporation as 2 director, officer, employee, or agent of another corporation, partnership, joint
venture, trust, enterprise, or non-profit entity against any liability asserted against such person
and incurred by such person in any such capacity, or arising out of such person’s status as such,
whether or not the Corporation would have the power to indemmnify such person against such
liability hereunder.

)] A Governor shall not be liable to the Corporation or its members for monetary

damages for breach of fiduciary duty as a Governor, except to the extent such exemption from

- liability or limitation thereof is not permitted under the General Corporation Law of the State of
Delaware as it presently exists or may hereafter be amended.

Perpetual Existence

4
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Sixth: The Corporation shall have perpetual existence.
Members’ Liability

Seventh: The private property of the members shall not be subject to the payment of
corporate debts 1o any extent whatever.

Gaoveroors

Eighth: (a) To the fullest extent permitted by Sections 141(a), 141(j), and 215 of the
General Corporation Law of the State of Delaware and other applicable law, the business and
affairs of the Corporation shall be managed and the clection of Govemnors shall be conducted in
the manner provided in this Restated Certificate of Incorporation and the By-Laws of the
Corporation. To the extent there is any inconsistency between the provisions of this Restated
Certificate of Incorporation and the By-Laws relating to such matters and the General
Corporation Law, the provisions of this Restated Certificate of Incorporation and the By-Laws
shall govern to the fullest extent permitted by the General Corporation Law and other applicable
law. To the fullest extent permitted by the General Corporation Law of the State of Delaware
and olher applicable law, the Board of Governors may delegate such powers, authority, and
functions as it shall determine from time to time, in a manner not inconsistent with the “Plan of
Allocation and Delegation of Functions by NASD to Subsidiaries,” approved by the Securitics
and Exchange Commission, as amended from time Lo time.

(b) The Corporation shall be managed under the direction of a Board of Governors
having such powers and duties as shall be provided from time to time in this Restated Certificate
of Incorporation or the By-Laws of the Corporation. The Board of Governors shall be the
governing body of the Corporalion. Each member of the Board of Governors who is to be
elected by members of the Corporation shall be clected by a plurality of the votes of the
members of the Corporation present in person or represented by proxy at the annual meeting of
the members of thc Corporation and entitled to vote for such category of Governors. Elections
shall be by written ballot. Any Govemnor so elected by members of the Corporation must be
nominated by the Nominating Commitiee or certified by the Secretary of the Corporation (as
provided in the By-Laws of the Corporation) and must satisfy the other qualifications for
Governors set forth in this Restated Certificate of Incorporation or the By-Laws or established by
resolution of the Board of Governors from time to time, which qualifications shall be consistent
with the “Plan of Allocation and Delegation of Functions by NASD to Subsidiaries”. The By-
Laws may also provide for such assistants to the Board of Governors, and such officers, agents,
and employees, as may be deemed necessary (o administer affairs of the Corporation.

From and after the Transitional Period, the Board of Governors shall consist of (i) the
Chief Executive Officer of the Corporation, (ii) 2 number of Public Governors determined by the
Board of Governors, (iii) a Floor Member Govemnor, an Independent Dealer/Insurance Affiliate
Govemor and an Investment Company Affiliate-Governor and (iv) three Small Firm Governors,
one Mid-Size Firm Governor and three Large Firm Governors. The number of Public Governors
shall exceed thc number of Industry Governors.

The Chief Executive Officer shall serve as a Governor until a successor is elected, or
until death, resignation, or removal.

RLF1-3159969-4
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Public Govemors and the Floor Member Govemor, the Independent Dealer/Insurance
Affiliate Governor and the Investment Company Affiliate Governor (the “Appointed
Governors™) shall be appointed by the Board of Governors from candidates recommended to the
Board by the Nominating Committee of the Board of Governiors.

As of the first annual meeting of members following the Transilional Period, the
Appointed Governors shall be divided by the Board of Governors into three classes, as cqual in
number as possible, with the first class holding office until the first succeeding annual meeting of
members, the second class holding office until the second succeeding annual meeting of
members and the third class holding officc until the third succeeding annual meeting of
members, or until a successor is duly appointed and qualified, or until death, resignation,
disqualification, or removal. Each class shall initially contain as equivalent a number as possible
of Appointed Governors who were members of the NYSE Group Committee duning the
Transitional Period or are successors to such Govermor positions, on the one hand, and
Appointed Governors who were members of the NASD Group Committee during the
Transitional Period or are successors to such Governor positions, on the other hand, to the extent
the Board of Governors determines that such persons are to remain Governors after the
Transitional Period. No Appointed Governor may serve more than two consecutive terms. If an
Appointed Governor is appointed to fill a vacancy of such a Governor position for a term of less
than one year, the Governor may serve up to two consecutive terms following the expiration of
the Governor’s initial term. At each annual clection following the first annual meeting of
members following the Transitional Period, Appointed Governors shall be appointed by the
Board of Governors for a term of three years to replace those whose terms expire.

As of the first annual mecting of members following the Transitional Period, the Large
Finn Govemors, the Mid-Size Firm Governor and the Small Firm Governors shall be divided
into three classes, as equal in number as possible, with the first class, being comprised of one
Large Firm Govemor and one Small Firm Governor, holding office until the first succeeding
annual meeting of members, the second class, being compriscd of one Large Firm Govemor, one
Mid-Size Firm Governor and one Small Firm Govemor, holding office until the second
succeeding annual mecting of members and the third class, being comprised of one Large [irm
Governor and one Small Finn Governor, holding office unil the third succeeding annual meeting
of members, or until a successor is duly elected and qualified, or until death, resignation,
disqualification, or removal. A Governor elected by members of the Corporation may not serve
more than two consecutive terms. If a Governor is elected to fill a vacancy of such a Governor
position for a term of less than one year, the Governor may serve up to two consecutive terms
following the expiration of the Governor’s initial term. At each annual election following the
first annual meeting of members following the Transitional Period, Large Firm Governors, Small
Firm Governors and the Mid-Size Firm Governor shall be electcd for a term of three years to
replace those whose terms expire.

In the event of any vacancy among the Large Firm Governors, the Mid-Size Firm
Govermnor or the Small Firm Gavernors, such vacancy shall only be filled by the Large Firm
Governor Committee in the case of a Large Firm Governor vacancy, the Board of Govemors in
the casc of a Mid-Size Firm Governor vacancy or the Small Firm Governor Committee in the
case of a Small Firm Govemor vacancy; provided, however, that in the event the remaining term
of office of any Large Firm, Mid-Size Firm or Small Firm Governor position that becomes

5
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yacant is for more than 12 months, such vacancy shall be filled by the members of the
Corporation entitled to vote thereon at a meeling thereof convened to vote thereon.

(c) In furtherance and not in limitation of the powers granted by the General Corporation
Law of the State of Delaware, the Board of Governors is expressly authorized unless the By-
Laws otherwise provide, to make, alter, or repeal the By-Laws of the Corporation.

In the event of the refusal, failure, neglect, or inability of any member of the Board of
Govemors to discharge such member’s duties, or for any cause affecting the best interest of the
Corporation the sufficiency of which the Board of Govemnors shall be the sole judge, the Board
shall have the power, by the affirmative vote of two-thirds of the Governors then in office, to
remove such member and declare such member’s position vacant and that, subject to this
Restated Certificate of Incorporation, it shall be filled in accordance with the provisions of the
By-Laws; provided, that during the Transitional Period, (i) a Govemmor that is a member of the
NYSE Group Committee may only be removed by (he alfirmative vote of 2 majority of the
Governors who are members of the NYSE Group Committee and (ii) a Governor that 15 2
member of the NASD Group Committee may only be removed by the affirmative vote of a
majority of the Governors who are members of the NASD Group Committee.

The Corporation may, in its By-Laws, confer powers upon its Board of Govemnors in
addition to the foregoing and in addition to the powers and authorities expressly conferred upon
them by the General Corporation Law of the State of Delaware.

Meetings and Offices

Ninth: Both members and the Board of Governors shall have power, if the By-Laws so
provide, to hold their meetings and to have one ot more offices within or without the State of
Delaware and to keep the books of the Corporation (subject to the provision of the statutes),
outside the State of Delaware at such places as may be from time to time designated by the
Board of Governors.

Right to Amend Certificate of Incorporation

Tenth: The Corporation reserves the right to amend, alter, change, or repeal any
provisions contained in this Restated Certificate of Incorporation, in the manner now or hereafter
prescribed by statule, and all rights conferred upon members herein are granted subject to this
reservation.

Transitional Governance

Eleventh: Notwithstanding anything herein to the contrary, to the extent there is any
inconsistency between the other provisions of this Restated Certificate of Incorporation,
including, without limitation, Paragraph (b} of Article Eighth, and this Article Eleventh, the
provisions of this Article Eleventh shall govern as of Closing and for the Transitional Period to
the fullest extent permitted by applicable law:

(a) The Corporation shall be managed under the direction of a Board of Governors having
such powers and duties as shall be provided from time to time in this Restated Certificate of
Incorporation or the By-Laws of the Corporation; provided, however, that (i) during the

7
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Transitional Period, the Board of Governors, after consultation with the Chief Executive Officer
of the Corporation, shall have the exclusive authority to appoint any Lead Governor of the
Corporation, (ii) during the Transitional Period, the Board of Governors, after receiving the
recommendation of the Chief Executive Officer, shall have the exclusive authority to appoint the
Chair of the Finance Committee and (iii) during the Transitional Period, the Nominating
Committee of the Board of Governors will be jointly populated by the Chief Executive Officer
and the Chief Executive Officer of NYSE Regulation, Inc. as of Closing (or his duly appointed
or elected successor as Chair of the Board of Governors), subject o ratification of the appointees
by the Board of Governors. Any Governor elccted by members of the Corporation must be
nominated by the Nominating Committee or certified by the Secretary of the Corporation (as
provided in the By-Laws of the Corporation) and must satisfy the other qualifications for
Govemors set forth in this Restated Certificate of Incorporation or the By-Laws or established by
resolution of the Board of Governors from time to time, which qualifications shall be consistent
with the “Plan of Allocation and Delegation of Functions by NASD {o Subsidiaries”; provided,
however, that, in the case of the first annual mceting of members following the Closing,
nominations shall be by the Board of Directors of NYSE Group, Inc. with respect to Large Firm
Governors, jointly by the Board of Directors of NYSE Group, Inc. and the Board of Governors
in office prior to the Closing with respect to the Mid-Size Firm Govemor and by the Board of
Govemors in office prior to the Closing with respect to Small Firm Govcrnors, instead of the
Nominating Committee.

(b) Upon the Closing, the term of office of each Govemor in office immediately prior to
the Closing who is not to be a Govemnor as of Closing pursuant to the immediately succeeding
paragraph shall automatically, and without any further action, terminate, and such persons shall
no longer be members of the Board of Govemors.

(c) As of Closing, and for the Transitional Period, the Board of Governors shall consist of
23 authorized members, consisting of (i) the Chief Exccutive Officer of the Corporation, (ii) the
Chief Executive Officer of NYSE Regulation, Inc., (iii) eleven Public Governors, (iv) a Floor
Member Governor, an Independent Dealer/Insurance Affiliate Governor and an Investment
Company Affiliate Governor and (v) three Small Firm Governors, one Mid-Size Firm Goveror
and three Large Firm Governors; provided, however that the Board of Governors shall not
include such Small Firm Governors, Mid-Size Firm Govemor or Large Firm Governors, but
rather shall include three persons, who immediately prior to the Closing are Industry Govemors,
selected by the Board of Governors in oftice prior to the Closing, three persons, who
immediately prior to the Closing qualified as Industry Governors pursuant (o the By-Laws in
existence prior to the Closing, selected by the Board of Directors of NYSE Group, Inc. and one
person, who immediately prior to the Closing qualified as an Industry Govermnor pursuant to the
By-Laws in existence prior to the Closing, selected by the Board of Directors of NYSE Group,
Inc. and the Board of Govemnors in office prior to the Closing jointly, until the election of such
Small Firm Governors, Mid-Size Firm Governor or Large Firm Govemors at the first annual
meeting of members following the Closing (which shall be held as soon as practicable after the
Closing).

The Chief Executive Officer shall serve as a Governor until a successor is elected, or
until death, resignation, or removal.

RLF1-3159969-4
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The Chief Executive Officer of NYSE Regulation, Inc. as of Closing shall serve as &
Governor during the Transitional Period, until death, resignation, or removal; provided, however,
in the event of a vacancy during the Transitional Period with respect to this Governor position by
virtue of death, resignation or removal, the then Chief Executive Officer of NYSE Regulation,
Inc. shall serve as a Governor for the remainder of the Transitional Period, until death,
resignation or removal; provided, further however, a person who becomes a Governor pursuant
to the immediately preceding proviso shall not be qualified to serve as Chair of the Board of
Governors.

Effective as of Closing, the Board of Directors of NYSE Group, Inc. shall appoint the
NYSE Public Governors, the Board of Govemors in office prior to the Closing shall appoint the
NASD Public Governors and the Board of Directors of NYSE Group, Inc. and the Board of
Governors in office prior to the Closing jointly shall appoint the Joint Public Govemor.

The Public Governors appointed in accordance with the preceding paragraph shall hold
office for the Transitional Period, or until death, resignation, disqualification, or removal. In the
event of any vacancy among the NYSE Public Governors, the Joint Public Govemor or the
NASD Public Govemnors during the Transitional Period, such vacancy shall only be filled by,
and nominations for persons to fill such vacancy shall be made by, the NYSE Group Committee
in the case of a vacant NYSE Public Governor position, such vacancy shall only be filled by the
Board of Governors, and nominations for persons to fill such vacancy shall be made by the
Nominating Committee, in the case of a vacant Joint Public Governor position or such vacancy
shall only be filled by, and nominations for persons to fill such vacancy shall be made by, the
NASD Group Committee in the case of a vacant NASD Public Governor position.

Effective as of Closing, the Board of Directors of NYSE Group, Inc, shall appoint the
Floor Member Govemor, the Board of Governors in office prior to the Closing shall appoint the
Independent Dealer/Insurance Affiliate Governor and the Board of Directors of NYSE Group,
Inc. and the Board of Govemors in office prior to the Closing jointly shall appoint the
Investment Company Affiliate Governor.

The Floor Mcmber Governor, the Investment Company Affiliate Governor and the
Independent Dealer/Insurance Affiliate Governor appointed in accordance with the preceding
paragraph shall hold office for the Transitional Period, or until death, resignation,
disqualification, or removal. In the event of any vacancy among the Floor Member Governor,
the Investment Company A ffiliate Govemor or the Independent Dealer/Insurance Affiliate
Govermnor during the Transitional Period, such vacancy shall only be filled by, and nominations
for persons to fill such vacancy shall be made by, the NYSE Group Committee in the case of a
Floor Member Governor vacancy, such vacancy shall only be filled by the Board of Governors,
and nominations for persons to fill such vacancy shall be made by the Nominating Committee, in
the case of an Investment Company Affiliate Governor vacancy or such vacancy shall only be
filled by, and nominations for persons to fill such vacancy shall be made by, the NASD Group
Committee in the case of an Independent Deanler/Insurance Affiliate Governor vacancy.

Three Large Firm Govemnors, three Small Firm Governors and one Mid-Size Firm
Governor shall be elected as Governors at the first annual meeting of members following the
Closing (the “Initial Member Elected Governors™). The Initial Member Elected Governors shall
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hold office until the first annual meeting of members following the Transitional Period, or until a
successor is duly elected and qualified, or until death, resignation, disqualification, or removal.

In the event of any vacancy among the Large Firm Govemors, the Mid-Size Firm
Govemnor or the Small Firm Governors during the Transitional Period, such vacancy shall only
be filled by, and nominations for persons to fill such vacancy shall be made by, the NYSE Group
Committee in the case of a Large Firm Govemnor vacancy, such vacancy shall only be filled by
the Board of Governors, and nominations for persons to fill such vacancy shall bc made by the
Nominating Committee, in the case of a Mid-Size Firm Governor vacancy or such vacancy shall
only be filled by, and nominations for persons to fill such vacancy shall be made by, the NASD
Group Committee in the case of a Small Firm Govemor vacancy; provided, however, that in the
event the remaining term of office of any Large Firm, Mid-Size Firm or Smal} Firm Governor
position that becomes vacant is for more than 12 months, such vacancy shall be filled by the
members of the Corporation entitled to vote thercon at a meeting thereof convened to vote
thereon.

(d) The annual meeting of members shall be on such date and at such place as the Board
of Govemnors shall designate; provided, however, that, except for the first annual meeting
following the Closing at which Large Firm Governors, the Mid-Size Firm Governor and Small
Firm Governors shall be elected, there shall be no annual meetings of members during the
Transitional Period.

(c) Upon the expiration of the Transitional Period, the term of office of the Chief
Executive Officer of NYSE Regulation, Inc. as a member of the Board shall automatically, and
without any further action, terminate, such person shall no longer be a member of the Board of
Governors and the authorized number of members of the Board of Governors shall automatically
be reduced by one.

Definitions
Twelfth: For purposes hereof:
A) “bank” shall mcan:
(1) a banking ins;itution organized under the laws of the United States;
(2) 2 member bank of the Federal Reserve Systein;

(3) any other banking institution, whether incorporated or not, doing business
under the laws of any State or of the United States, a substantial portion of the
business of which consists of receiving deposits or cxercising fiduciary
powers similar to those permitted to national banks under the authority of the
Comptroller of the Currency pursuant to the first section of Public Law 87-
722 (12 US.C. § 92a), and which is supervised and examined by a State or
Federal authority having supervision over banks, and which is not operated for
the purpose of evading the provisions of the Securitics Exchange Act of 1934,
as amended (the *Act™); and

(4) a receiver, conservator, or other liquidating agent of any institution or firm

10
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included in clauses (1), (2), or (3) of this definition;

“broker” shall mean any individual, corporation, partnership, association, joint stock
company, business trust, unincorporated organization, or other legal entity engaged in
the business of effecting transactions in securities for the account of others, but does
not include a bank;

“Closing” shall mean the closing of the consolidation of certain member firm
regulatory functions of NYSE Regulation, Inc. and the Corporation;

“controlling” shall mean the possession, directly or indircctly, of the power to direct
or cause the dircction of the management and policies of a person, whether through
the ownership of voting stock, by contract or otherwise. A person who is the owner of
20% or more of the outstanding voting stock of any corporation, partnership,

“unincorporated association or other entity shall be presumed to have control of such

entity, in the absence of proof by a preponderance of the evidence to the contrary.
Notwithstanding the foregoing, a presumption of control shall not apply where such
person holds voting stock, in good faith, as an agent, bank, broker, nominee,
custodian or trustee for one or more owners who do not individually or as a group
have control of such entity;

“dealcr” shall mean any individual, corporation, partnership, association, joint stock
company, business trust, unincorporated organization, or other legal entity engaged in
the business of buying and selling securities for such individual’s or entity’s own
account, through a broker or otherwise, but does not include a bank, or any person
insofar as such person buys or sells securities for such person’s own account, either
individually or in some fiduciary capacity, but not as part of a regular business;

“Floor Member Governor” shall mean a member of the Board of Governors

appointed as such who is a person associated with a member (or a firm in the process -

of becoming a member) which is a specialist or floor broker on the New York Stock
Exchange trading floor;

G) “Independent Dealer/Insurance Affiliatc Governor” shall mean a member of the

Board of Governors appointed as such who is a person associated with a member
which is an independent contractor financial planning member firm or an insurance
company, or an affiliate of such a member;

H) “Industty Govemor” shall mean the Floor Member Governor, the Independent

Dealer/Insurance Affiliate Governor and the Investment Company Affiliate Governor
and any other Govemor (excluding the Chief Execuiive Officer of the Corporation
and, during the Transilional Period, the Chief Executive Officer of NYSE Regulation,
Inc.) who:

(1) is or has served in the prior yea as an officer, dircctor (other than as an
independent director), cmployee or controlling person of a broker or dealer; or

(2) has a consulting or employmeni relationship with or provides professional
services (o a self regulatory organization registered under the Act or has had
1
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any such relationship or provided any such services at any time within the
prior year;

“Investment Company Affiliale Governor” shall mean a member of the Board of
Govemors of the Corporation appointed as such who is & person associated with a
member which is an “investment company” as such term is defined in The Invesument
Company Act of 1940, as amended, or an affiliate of such a member;

“Joint Public Governor” shall mean the one Public Governor to be appointed as such
by the Board of Directors of NYSE Group, Inc. and the Board of Governors in office
prior to the Closing jointly;

“Large Firm Governors” shall mecan the members of the Board of Governors of the
Corporation to be elected by Large Firm Members, provided, however, that in order
to be eligible 1o serve, a Large Firm Governor must be an Industry Govemor and
must be registered with a member which is a Large Firm Member;

“Large Firm Governor Committee” shall mean a committee of the Board of
Governors comprised of all of the Large Firm Govemors;

M) “Large Firm Member” shall mean any broker or dealer admitted to membership in the

N)

0)

P)

Q

R)

S)

Corporation which, at the time of determination, has 500 or more tegistered persons;

“Mid-Size Firm Governor” shall mean the member of the Board of Governors of the
Corporation to be elected by Mid-Size Firm Members, provided, however, that in
order to be eligible to serve, a Mid-Size Firm Govemor must be an Industry Governor
and must be registered with a member which is a Mid-Size Finn Member;

“Mid-Sizc Firm Member” shall mean any broker or dealer admitted to membership in
the Corporation which, at the time of determination, has at least 151 and no more than
499 registered persons,

“NASD Group Committee” shall mean a committee of the Board of Governors
comprised of the five Public Governors and the Independent Dealer/Insurance
Affiliate Governor appointed as such by the Board of Govemors in office prior to
Closing, and the Small Firm Governors which were nominated for election as such by
the Board of Govemors in office prior to Closing, and in each case their successors;

“NASD Public Governors” shall mean the five Public Governors to be appointed as
such by the Board of Govemors in oftice prior to the Closing effective as of Closing;

“NYSE Group Commitlee” shall mean a committee of the Board of Govemors
comprised of the five Public Governors and the Floor Member Governor appointed as
such by the Board of Directors of NYSE Group, Inc., and the Large Firm Govemors
which were nominated for election as such by the Board of Directors of NYSE
Group, Inc., and in each case their successors;

“NYSE Public Governors” shall mean the five Public Governors to be appointed as
such by the Board of Directors of NYSE Group, Inc. effective as of Closing;

12
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T) “person associated with a member” shall mean:

(1) & natural person who is registered or has applied for registration under the
Rules of the Corporation;

(2) a sole proprietor, partner, officer, director, or branch manager of a member, or
other natural person occupying a similar stalus or performing similar
functions, or a natural person engaged in the investment banking or securities
business who is directly or indirectly controlling or controlled by a member,
whether or not any such person is registered or exempt from registration with
the Corporation under the By-Laws of the Corporation or the Rules of the
Corporation; and

(3) for purposes of Rule 8210, any other person listed in Schedule A of Form BD
of a member;

U) “Public Governor” shall mean any Governor who is not the Chief Executive Officer
of the Corporation or, during the Transitional Period, the Chief Executive Officer of
NYSE Regulation, Inc,, who is not an Industry Govemor and who otherwise has no
material business relationship with a broker or dealer or a self regulatory organization
registered under the Act (ather than serving as a public dircctor of such a self
regulatory organization);

V) “Rules of the Corporation” or “Rules” shall mean the numbered rules set forth in the
manual of the Corporation beginning with the Rule 0100 Series, as adopted by the
Board of Governors of the Corporation pursuant to the By-Laws of the Corporation,
as hereafter amended or supplemented;

W) “Small Firm Govemors” shall mean the members of the Board of Governors of the
Corporation to be elected by Small Fim Members, provided, however, that in order
to be eligible to serve, a Small Firm Governor must be registered with a member
which is a Small Firm Member and must be an Industry Governor;

X) “Small Firm Governor Committee” shall mean a committee of the Board of
Governors comprised of all the Small Firm Governors;

Y) “Small Finn Member” shall mean any broker or dealer admitted to membership in the
Corporation which, at the time of determination, has at least 1 and no more than 150
registered persons; and

13
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Z) “Transitional Period” shall mean the period commencing on the date of the Closing
and ending on the third anniversary of the date of the Closing.

IN WITNESS WHEREOQF, this Reslated Certificate of Incorporation has been signed
under the seal of the Carporation the 2y day oﬁdg’ 2007,

NATIONAL ASS TION OF SECURITIES DEALERS, INC,

By:
T, GRAPT FA
CEUVL T AENEAAL coctISEL

14
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Delaware ...

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "NASD REGULATION, INC.",
CHANGING ITS NAME FROM "NASD REGULATION, INC." TO "FINRA
REGULATION, INC.", FILED IN THIS OFFICE ON THE TWENTY-FIRST DAY
OF DECEMBER, A.D. 2007, AT 10:24 O'CLOCK A_M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Farnat sdmtb Pl

Harriet Smith Windsor, Secretary of State
AUTHENTICATION: 6262166

2585743 8100

071352162 DATE: 12-26-07

You may verify this certificate online
at corp.delaware.gov/authver.sh
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State of Delavare

Secre

Division o

of State

Cogoratians
Delivered 10:24 12/21/2007
FILED 10:24 AM 12/21/2007
SRV 071352162 - 2585743 FILE

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
NASD REGULATION, INC.

The undersigned, Barbara Z. Sweeney, Corporale Secrelary of NASD
Ragulation, Inc., a Delaware corporation, does hereby certify:

FIRST: That the present name of the corporation is NASD Regulalion, Inc.
The date of filing of its original Cerlificate of Incorporation with the Secretary of State
of the State of Delaware was January 25, 1996. The name under which the
corporation was originaily incorporated was NASD Regulation, Inc

SECOND: That the Certificate of Incorporation of the corporation is amended
and restated In its entirety as follows:

ARTICLE FIRST
The name of the corgoration Is FINRA Regulation, inc. (*FINRA Regulation”)
ARTICLE SECOND

The address of FINRA Regulalion’s registered office in the State of Delawate
Is 1308 Delaware Avenue, in the Cily of Wilmington, County of New Caslle, 19806.
The name of FINRA Regulation’s registered agent at such address is Corporate
Creations Network, Inc.

ARTICLE THIRD

The purpose of FINRA Reguiation is to engage In any fawiul act or aclivity for
which corporations may be organized under the General Corporation Law of the
State of Delaware and, without limiting the generality of the forgoing business or
purposes to be conducted or promoted, shall include the responsibilitiss and
functions set forth in the “Plan of Allocation and Delegation of Funclions by NASD to
Subsidiaries,” as approved by the Securities and Exchange Commission, as
amended from time 1o time. FINRA Regulation is not organized for profit and no
part of the net earnings of FINRA Regulation shall inure to the benefit of any private
stockholder or individual.

ARTICLE FOURTH

The lolal number of shares of stock which FINRA Regulation shall have
authority to issue is 2,000, par valug $0 01 per share, all of which shall be shares of
common stock

ARTICLE FIFTH

{a) The business and affairs of FINRA Regulation shall be managed by or
under the direction of the Board of Directors. The qualifications, number,
tenure, powers. and dulies of the members of the Board of Directors shall be
provided in the By-Laws. Except as otherwise provided in this Reslated
Certificate of Incorporation, the By-Laws shall specify the manner by which
directors of FINRA Regulation shall be nominaled and slected.
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(b) Unless and except to tha exient that the By-Laws of FINRA Regulation
shall so require, the election of directors of FINRA Regulation need not be by
written ballot,

ARTICLE SIXTH

A director of FINRA Regulation shall not be liable to FINRA Regulation or its
stockholder for monetary damages for breach of fiduciary duty as a direclor, except
to the extent such exemption from liability or timitation thereof is not permitted under
the General Corporation Law as the same exists or may hereafter be amended. Any
repeal or modification of the first sentence of this Article SIXTH shall not adversely
affect any right or protection of a director of FINRA Regulation existing hereunder
wlith respect to any act or omission accurring prior to such repeal or modification.

ARTICLE SEVENTH

In furtherance and not in limitation of the powers conferred by the laws of the
State of Delaware, the board of Directors is expressly authorized and empowered
to make, alter, and repeal the By-Laws of FINRA Regulation, subject to the power of
the stockhalder of FINRA Regulation to alter or repeal any By-Law made by the
Board of Directors.

ARTICLE EIGHTH

FINRA Regulation reserves the right to amend, alter, change, or repeal any
provision contained In this Amended and Restated Certificate of Incorporation, in the
manner now or hereafter prescribed by statute, and all rights conferred herein are
granted subject to this reservation.

ARTICLE NINTH

FINRA Regulation shall have perpetual existence.

THIRD: That such Amended and Restated Certificale of Incorporation has
been duly adopted in accordance with the applicable provisions of Sections 228,
242 and 245 of the General Corporation Law of the State of Delaware.

IN WITNESS WHEREOF, the undersigned has executed this certificate this 17th
day of December, 2007.

NASD Regulzation, Inc.

(signature)

By: W/LUL/ %{/ %AM»LD/N!J?[

Barbara Z. Sweeney

(printed name)

Senior Vice President and Corporate Secreta

(title)



Delaware .. .

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHBED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "NASD DISPUTE RESOLUTION,
INC.", CHANGING ITS NAME FROM "NASD DISPUTE RESOLUTION, INC." TO
"FINRA DISPUTE RESOLUTION, INC.", FILED IN THIS OFFICE ON THE
TWENTY-FIRST DAY OF DECEMBER, A.D. 2007, AT 10:24 O'CLOCK A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Secretary of State
AUTHENTICATION: 6262532

3041419 8100

071352166 DATE: 12-26-07

You may verify this certificate online
at corp.delawars,gov/authver.sh
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AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
NASD DISPUTE RESOLUTION, INC.

The undersigned, Barbara Z. Sweeney, Corporate Secratary of NASD Disputs
Resotution, Inc., a Delaware corporalion, does hereby certify:

FIRST: That the present name of the corporation is NASD Dispute Resolution, Inc. The
date of filing of its original Certificate of Incorporation with the Secretary of State of the State of
Delaware was January 4, 1999. The corporation was criginally incorporated under the same
name. '

SECOND: That the Cerificate of Incorporation of NASD Dispute Resolution be
amaended and restated in its entirety as follows:

ARTICLE FIRST

The name of the corporation Is FINRA Dispute Resolution, Inc. {"FINRA Dispute
Resolution™).

ARTICLE SECOND

The address of FINRA Dispute Resolution's registersd office In the State of Delaware Is
1308 Delaware Avenus, in the Clty of Wilmington, Counly of New Castle, 19806. The name of
FINRA Dispute Resolution's registered agent at such address Is Corporate Creations Network,
Inc

ARTICLE THIRD

The purpose of FINRA Dispute Resolution is to engage in any lawful act or activity for
which corporations may be organized under the General Corporation Law of the State of
Delaware and, without limiting the generallty of lhe forgeing business or purposes to be
conducted of promoted, shall include the responsibilities and functions sel forth in the *Plan of
Allocation and Delegation of Functions by NASD to Subsidiaries,” as approved by the Securilies
and Exchange Commission, as amended from time 1o time. FINRA Dispute Resolution is not
organized for profit and no part of the net earnings of FINRA Dispute Resolution shall inure to
the benefit of any private stockholder or individual

ARTICLE FOURTH

The total number of shares of stock which FINRA Dispule Resolution shall have
authority to Issue is 2,000, par value §0.01 per share, all of which shail be stiares of common
stock.

ARTICLE FIFTH

(a) The business and affairs of FINRA Dispute Resolution shall be managed by or
under the direction of \he Board of Directors. The qualifications, number, tenure, powers, and
duties of the members of the Board of Directors shall be provided In the By-Laws. Excep! as
otherwise provided in this Restated Certificate of Incorporation, the By-Laws shall specify the
manner by which directors of FINRA Dispute Resolution shall be nominated and elected.

{b) Untess and except to the extent that the By-Laws of FINRA Dispute Resolution shall
so require, the election of directors of FINRA Dispute Resolution need not be by written ballot.

State of Delaware
Di Sec.re Co.f State
ivision o. o.rgoratians
Delivared 10:24 AM 12/21/2007
FILED 10:24 aM 12/21/2007
SRV 071352166 - 3041419 FILE
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ARTICLE SIXTH

A director of FINRA Dispute Resolution shall not be liable to FINRA Dispute Resolution
or ts stockholder for monetary damages for breach of fiduciary duty as a director, except to the
extent such exemption from liability or limitation thereof Is not permitted under the General
Corporation Law as the same exists or may hereafter be amended. Any repeal or modification
of the first sentence of this Article SIXTH shall not adversely affect any right or proteclion of a
director of FINRA Dispute Resolution existing hereunder with respect to any act or omission
occurring prior to such repeal or modification.

ARTICLE SEVENTH

In furtherance and not In limitation of the powers conferred by the laws of the State of
Delaware, the Board of Directors is expressly authorized and empowered to make, alter, and
repeal the By-Laws of FINRA Dispute Resolution, subject to the power of the stockholder of
FINRA Dispute Resolution to alter or repeal any By-Law made by the Board of Directors.

ARTICLE EIGHTH
FINRA Dispute Resolution reserves the right to amend, alter, change, or repeal any
provision contained in this Amended and Restated Certificate of Incorporation, in the manner
now or hereafter prescribed by statute, and all rights conferred herein are granted subject to
this reservation.
ARTICLE NINTH

FINRA Dispute Resolution shall have perpetual existence.

THIRD: That such Amended and Restated Certificate of incorporation has been duly
adopted in accordance with the applicable provisions of Sections 228, 242 and 245 of the
General Corporation Law of the State of Defaware.

IN WITNESS WHEREOF, the undersigned have executed this certificate this 17th day
of December, 2007.

NASD Dispute Resolution, inc.

By: ‘WM‘M % »é{eu,u_mu/f

{signature) \

Barbara Z. Sweeney
{printed name)

Senior Vice President and Corporate Secretary
(title)




W Y C H E

Attorneys ot Law

October 27‘, 2014 RECEIV ED
0CT 27 2014

VIA HAND DELIVERY
| 8,C. 8upreme Court
Hon. Daniel E. Shearouse
Clerk of Court
The South Carolina Supreme Court
1231 Gervais Street
Columbia, SC 29201

Re:  David W. Keller v. ING Financial Partners, Inc., William C. Johnson, Diversified
Business Concepts, Inc. and Jackson National Life Insurance Company:
Of Whom ING Financial Partners, Inc., William C. Johnson and Diversified Business
Concepts, Inc. are Petitioners
Case No: 2013-000651

Dear Mr. Shearouse:
Enclosed for filing with your office are the original and seventeen copies of the Amicus Curiae
Brief of Financial Industry Regulatory Authority, Inc. (“FINRA”) in the above matter. Please

return the filed-stamped copies to us via our courier.

By copy of this letter, we are serving all counsel of record with a copy of same.

Sincerely,

Tally Parham Casey
tcasey@wyche.com

Enclosures

cc: H. Donald Sellers, Esquire
Charles F. Tuner, Esquire
Ashley B. Abel, Esquire
T. Chase Samples, Esquire

W Y C H E

PROFESSIONAL ASSOCIATION
801 Gervais Street, Suite B, Columbia, SC 29201-3155
p: 803.254.6542 | f: 803.254.6544

www.wyche.com



