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STATEMENT OF ISSUES ON APPEAL

Whether the Commission properly held that Claimant was at
Maximum Medical Improvement and awarded Respondents
credit for Total Temporary Disability benefits paid after that
date?

Whether the Commission properly determined Claimant’s
disability rating?

Whether the Commission properly calculated Claimant’s
Average Weekly Wage?

Whether the Commission correctly rejected Claimant’s
Amended Form 30 as untimely filed?

Whether the Commission properly rejected Claimant’s request
for penalties and/or sanctions? :

Whether Claimant’s remaining arguments regardihg alleged
Due Process rights violations are meritless?



STATEMENT OF THE CASE

Although the underlying facts of this case are fairly straightforward, it ﬁas a
complicated procedural history. Appellant John McDaniel (“Clairﬁant”) was injured in
a work-related accide_nt on Noverﬁber 21, 2011, when a forklift injured his left foot.
(Transcript of Hearing before Hearing Commissionér James, held Nov. 28, 2012 (“Hr’g

Tr.”) 27, lines 6-18) (Id. 51, lines 21-24) (Cl. APA p. 21). At the time of his injury,

‘Claimant was employed by Respondent Career Employment Professional d/b/a Snelling

Staffing (“Snelling Staffing”). .

Claim‘ant began working for Snelling Staffing, a temp staffing agency, in May
2011. (Hr’g Tr. 7, line 23) (Hr’g Tr. 16, lines 15-20).! Clairﬁant testified that he
understood that his pay rate dependedAon the assignment he received throﬁgh Snelling
Staffing, and that there was no guafantee of a permanent placement with any temporary

assignment. (Hr’g Tr. 43, line 2 — 44, line 18). Snelling Staffing first placed Claimant

with Ben Arnold. He worked at ‘Ben Arnold from May to September 2011, making

‘ $11.50/hour. He was let go by Ben Arnold because of a scheduling conflict with his

classes. (Hr’g Tr. 16, line 15 — 17, line 7) (Id., line 15 — 21, line 1) (Id., 45, line 5 — 46,
liné 14). At that time, Claimant was enrolled at Trident Technical College, studying civil
engineering. (Hr’g Tr. 12, lines 15-23).

After being let go by Ben Arnold, Claimant was unemployed for approximately

six weeks, (Hr’g Tr. 46, lines 15-18), and, at some point, began waiting tables. He was

' Between the time that Claimant graduated from high school in 2000, (Hr’g Tr. 12, lines 5-7),
and the time he began working for Snelling Staffing, he held a number of different positions
ranging from vehicle sales, to waiting tables at “various establishments,” to construction debris
removal, to caddying, to bar sales and auditing inventory, moving from Texas to South Carolina,
to Florida, to North Carolina, to Wisconsin, and back to South Carolina. (Hr’g Tr. 13, line 5 = 16,
line 7). ‘ ‘ : '



'

called by Snelling S‘Lafﬁng with a temporary offer to work at Alside Revere, making
$13/hour. (Hr’g Tr. 21 ,. lines 2-19). Claimant understood that, during the time he worked>
for Ben Arnold and Alside Revere, he was a Snelling Staffing employee and was paid by
Snelling. (Hr'g Tr. 48, lines 9-13). Claimant started working at Alside Revere on Friday,
November 11, 2011, and then worked the full week of November 14-18. He was injured
on the following Monday, November 21. (Hr’g Tr. 22, lines 12-20) (Id., 47, lines 6-15).
Thus, he worked one full week and two days, or ten galendar days, at Alside Revere.
(Hr'g Tr. 47, lines 16-21). |
His supgrvi_sor at Alside Revere was Daniel J. Cobb. (Hr’g Tr. 22, lines 21-22).
Mr. Cobb testified that there was ‘;a possibility” of overtime if they were busy,
“[d]epending on how many deliver‘ies ;Ne have during the course of the day .... there wasr
a possibility of overtim’e. It wasn’t every day or énything like that.”: (Déposition of
Daniel J. Cobb, Aug. 20, 2012 (“Cobb Dep.”) 10, lines 16-23). Mr. Cobb testified that, at
the time of his deposition, the.‘person th replaced Claimant at Alside Revere was still
working for them. (Cobb Dep. 12, lines 11-20). Mr. Cobb estimated that the individual
~ who replaced Ciaimant was working overtime from é couple of hburs a week to ten hours
| a week. }(Cobb Dep. 13, lines 9-19). Mr. Cobb explained that “[t]here might be Weeks in
there you havé no overtime.” (Cobb Dep. 16, lines 1 1_1'2). |
Temporary employees sent to Alsi_de"Rev.ere through Snelling Staff-'m.g have to

work at approximately 550 hours, or three months, before Alside Revere can take them

on as direct employees. (Cobb Dep. 712, line 21 — 13, line~75) (Id., 14, lines 15-21) (Hr’g
Tr. 24, lines 3-8). Mr. Cobb tesiiﬁed that Claimant “was a very good émployee,” but that

it was too early to tell whether Alside Revere would take him on as a permanent



employee. He explained, “I know he had plans on going back to school. ‘ So that would
probably —‘whether it might have interfered with that or not I don’t know. Again, it was
just too early in it.” (Cobb Dep. 14, lines 1-14). Mr. Cobb reiterated that there was no -
guarantee that a temﬁorary employeé e\‘/er would be offered a permanent position with
Alside Revere, and that the ten days Claimant worked vthere was an insufficient amount of
time to determine whethe'r he would be offered a pérmanent position. (Cobb Dep. 16,
line 24 — 17, line 14).

Following his injury on November 21, 2011, emergency treatment was provided
to Claimant at Roper Hospital in Charleston, (Cl. APA pp. 1:15), after which Claimant
‘came under the care of Dr. Blake L. Ohlson and Orthopaedic Specialists of Charleston. |
(Cl. APA pp. 21-55). Starting in April 2012, Dr. Ohlson began advising Claimant “to
quit smoking ... as this affects the rate of healing.” (Cl. APA pp. ‘36, 40-41) (Hr’g Tr. 52,
lines 10-25). Although Dr. Ohlson recommended that Claimant bé “evaluated by wound
care,” (APA p. 29), a few months later he concluded that the “[w]ound is neariy healed
on the foot ... it is. very superficial in nature there is no purulence no evidenc‘;e of
infection,” and noted that since the wound was nearly healed, “wound care specialist wil1
not be necessary.” (APA p. 36).

On April 27, 2012, Dr. Charles J. Gudaé examined Claimant for an Independent
Medical Examination (“IME”) at the request of Claimant’s éounsel. Dr. Gudas opined
that,{ at that time, Claimant had not yet reached Maximum Medical Imprqvement
(“MMTI”). (Cl. APA pp. 56-58). : : <

On May 18, 2012, Claimant filed a Form 50 seeking additional medical care,

Temporary Total Disability (“TTD”) benefits from the date of injury and continuing, as



"well as Permanent Partial Disability benefits. Claimant sought an average weekly wage
(“AWW?”) calculation based on the increased salary he was making at the time of his
injury. (CL. Form 50, dated May 18, 2012). Snelling Staffing and its insurer, United
Wisconsin Insurance Company (Réspondents herein) filed a Form 51 dehying thé nature
and extent of injury and én’y resulting disability, as well as Claimant’s calculation of the
AWW and entitlement to temporary benefits. (Resp. Form 51, dated rJune 15,2012).

On August 15, 2012, Dr. Ohlson .state'd tI;at Claimant had reached MM]I, and
determined an impairment rating, using AMA Fifth Ed. Guidelines, of ‘.‘15% impairmént
to the left lower extremity. In addition 2% ... should be added for ankylosis of the ﬁ_fth‘
toe. This brings a total of 17% im.pa.irment to the left lower extremity.” Dr. Ohlson
discusséd ﬁhal work restrictions with Claimant, which included lifting capacify of
approximately 10,.pounds, and recofnrnendations against climbing ladders, roof work,
running and prolonged periods of staﬁding. (Cl. APA pp. 52- 53).

On September 17, 2012; Respondents filed a Form 21 requést for hearing, seeking
credit for overpayment of TTD. (Resp. Form 21, dated Sept. 17, 2012). |
| Dr. Howard L. Brilliant conducted a second IME and;_ on October 11, 2012,
opined that, “[a]t present time, [Claimant] does not need any special treatment. No
surgery is indicated. He may benefit by getting a supportive made-to-order shoe so he -
~ can get around more. I;( will probably be about‘another year until he is fully improvved.”
Dr. Brilliant estimated Claimant’s ifnpairment rating to be 50% to, the left foot. (Cl. APA

pp. 59-60).



)

Claimant b;:gan seeing Dr. Edward M. Tavel for pain management in October
2012. (CL APA pp. 123-125). At the time of the January 2013 héariné, he was
continuing to be treated by Dr. Tavel for pain. (Hr’g Tr. 28, ,line 5-29, line 5).

Claimant submitted his Form 58, Pre-Hearing Brief, and APA pages 1-1 19l, under
cover of letter dated October 31, 2012. (Cl. Form 58, Pre-Hearing. Bfief, served October
31,2012). - [

The parties were heard by Hearing Commissioner Melody James on November
28, 2012. T)he Heériﬁg Commissioner stated on the record, without objection, that the ‘
parties agreed that Claimant had reached MMI. (Hr'g Tr. 5, lines 13-14). Claimént
argued that his AWW should be based on the salary he was making at Alside »Revere,
assuming 40 hours per week pnlus ﬁvs hours overtime, “which was his understanding'he
would be getting— in this job.” (Hr’g Tf. 7, lines 4-9). Claimant submitted v_véges of three
sther employees who worked the same job at Alside Revere that Claimant was Working
when he was injured — Wayne Atkins, Alvin Clark and Jarod Lampkin. (Hr’g Tr. 8, lines
5-10). Claimant’s counsel asserted that Jerod Larhpkih’s AWW was $618.50. (Hr’g Tr.
8, lines 510). Respondents argued that the most accurate way to calculate Claimant’s
AWW was based on the actual wages he earned workiﬁg the different positions with
Snelling Staffing and that, in any event, the AWW calculations for Messrs. Atkins and
Clark should be $506.88 and $533.41, respectively. (Id., 9, line 11 - 10, line 21).

The ‘Hearing Commissioner issued a Decision and Order on Januéry 4, 2013.
.(Hearing Commissioner Decision, filed .Ié'n. 4, 2013 (“January Hearjng Commissioner

Decision”)).? The Hearing Commissioner noted that Claimant “agrees that the treating

2 The Hearing Commissioner requested that Claimant’s counsel draft a proposed decision based
on her findings. (Request for Proposed Order, dated Dec. 3, 2012). ' '

5



physician says he is- at maximum medical improvement.”  (January Hearing
Commissioner Decision, p. 3). Sh¢ found that Claimant’s AWW was $537.91, with a
corresponding compensation rate of $358.62. .“The Claimant’s twenty weeks of work is
insufficient to base his average weekly wage, especially in light of his assignment and
wages changing. \ However, there is no g}laréntee he would have continued with the
assignment at Alside Revere.” (Id., p. 11). The Hearing Commissioner concluded that
“[a] fair and just method to calculate the wages of the Claimant is to take an average of
the wages along with the three other employee wages provided. The Claimant - $492.84;
Atkins - $506.88; Lampkin - $618.50; and Clark - $533.41.” (Id.). She found that
Claimant reaéhed MMI on August 13, 2012 and had a disability to the leﬁ leg of 34%.
She awarded Respondents a credit for TTD benefits paid after Claimant reached MMI on
August 13, 2012, and held that Claimant was entitled to future medical care as indicated
by Dr. Ohlson, to include future surgery on the fifth toe, extra wide shoes and Celebrex,
as well as pain rhanagement. (Id., p. 12). Claimant was awarded .compensation for a
34% permanent partial disabi:lity to the .leg pursuant to Section 42-9-30.

Claimant filed a timely Form 30 Request for Commission Review. (Form 30,
dated Jan. 14, 2013). He raised six specific issueslthat centered on the calculation of the
AWW, the 34% disability -rating, the credit awarded to Respondents for TTD baid‘after
the date of MMI, and .whether Respondents should be subject to fines and penalties for

alleged late payment of TTD. (I1d.).}

3 Respondents note that this last issue was not raised in Claimant’s Form 50, (Cl. Form 50), his
Form 58 Pre-Hearing Brief, (Cl. Form 58), or at the hearing before the Hearing Commissioner.
(Hr’g Tr.). Although Claimant raised some issues regarding the timeliness of the medical care he
had been provided, the Hearing Commissioner reminded him that the hearing was to determine
permanency, not his medical care. (Hr’g Tr. 28, line 13 — 34, line 11).

6



On March 8, 2013, Claimant’s counsel filed a motion to have the pay records of
Jerod Lampkin admitted. In his motiqn, Claimant asked that Full Commission review be
stayed and that the matter be remanded to the -Hearing Commissioner to consider the
additional evidence. (Motion Pursuant to Regulation 67-707 to Admit Additional and
Newly Discovered Evidence, dated Mar. 8, 2013 (“Motion to Admit™)).

Subsequently, Claimant filed, through his counsel, an appellate Brief with the Full
Commission, which reduced the issues raised on appeal to three afgu;nents stated as
follows: 1) The average weekly wage and compensation rate should have been based on
what the Claimant might have earned at Alside Revere since compensation benefits reach
into -the future and not the past; 2) the Claimant’s loss of use and disability greatly
exceeded the 34% impairmenf rating given by the Commissioner; and 3) th¢ Hearing
Commissioner should not héve given the [Respondents] a credit for the payments made
after the date of Maximum Medical Improvement.” (Brief on Behalf of
Claimant/Appellant, dated March 26,‘2013).

On March 29, 2013, Claimant notiﬁed the Cdmmission that he was relieving his
counsel. (Order Relieving Counsel, dated March 29, 2013).

Subsequently, Full Commission review was scheduled for April 16, 2013.
| (Notice of Appellate Hearing, dated March 29, 20135. Reépondents filed their Brief to
the Full Commission on April 10, 2013, responding to the three issues raised by Claimant
in his Brief. (Respondents’ Bﬁef to the Full Cbmmission, déted April 10, 2013).

On April 15, 2013, the Commission granted Claimant’s Motion to Admit, and
noted that the matter was “set for Appellate Hearing on all issues."’ (Judicial Conference

Decision and Order, dated April 15, 2013). Claimant, now proceeding pro se, contacted

\



A}

the Commission directly and asked that the matter be remanded to the Hearing
Commissioner for consideration of the new evidence. (See Email correspondence

between Eugenia Hollmon and Johﬁ McDani\el, “Re: motion for ne\;v evidence,” dated
April 15, 2013).

On May 6, 2013, Claimant filed aﬁother motion to e;dmit additional evidence,
purporting to add pagves 126-209 to his APA submissions. ( Claimant’vaotion for
additional Evidence to Complete the Record and Notice of Additional Evidence and
Additionai APA Submissions on Behalf _of the Claimant, dated May 6, 2013 (“May 6
Motior;”)). On May‘ 10, 2013, he filed anéther motion seeking ;co‘ admit his dep\ositior;
transcript into the record. (Claimant’s Motion for additional Evidence and Testimony to
VComplete thé Record, dated May 10, 2013 (“May 10 Motion™)).* Respond.ents épposed
both of these mofions. (Deféndants’ Response to Claimant’s 2™ Motion to Add
Additic;nal and Newly Discover’ed Evidence and Notice of Additional APA Submissions,
dated May 16, 2013). | |

Claimant ﬁlgd a 28-page Reply to Respondents’ Bfief, raising a number of issues
not raiséd in eithef prior brief. (Appellant’s Reply to Respondents’ Brief, servea by the
Commission. on May 15, 2013). For example; Claimant argued that the Hearing
CommiSsioner’é calculation of Mr. Lampkin’s AWW at $618.50 was incorrect, even
though this was the amount his counsel assértéd at the hearing. (Hr’ g Tr. 7, line 4 — 8§,

line 10). He also challenged the Hearing Commissioner’s finding that he had reached

MMI on August 13, 2012, even though he conceded that fact at the hearing. (Hr’g Tr. 5,

* Claimant sought to waive the filing fees for these two motions, which request was denied
pursuant to an Administrative Order. (Administrative Order re Form 32(s), dated June 3, 2013).
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lines 10-18) (Id., 58, lines 1-12) (Id., 53, lines 1-6 (Claimant agreeing he had been
released from Dr. Ohlsqn’s care on August 13, 2012)). |

Under cover of a letter dgted May 17, 201?;, Claimant submitted the pay records
of Jerod Lampkin. (Claimant’s Notice of Additional Evidence to be Introduced irgto the
Record, APA pp. 210-278, dated May 17, 2013). ‘

On May 20, 2013, the Commission issued én order granting Claimant’s motion to
remand this matter to the Hearing Commissioner. (Judicial Conference Decision and
Ofder, dated May 20, 2013 (“May 26 Order)). Upon inquiry, the Corﬁmission ciariﬁed
that its May 20 Order was “solely based on the prior Judicial Conference Order” granting

,Claimant’s Motion to Admit Mr. Lampkin’s pay recdrds. Because Claimant asked that -
the additional evidence be addressed By the Hearing Commissioner, the May 20 Order
remanded the matter to Commissioner James to consider this newly admitted evidence.
(Letter from Valerie D. Deller to Allison Nussbaum, dated May 29, 2013).
| Claimant filed another motion on June 11, 2013, raising an issue regarding
timeliness of treatment reaching back to January of 2012. (Claimant’s. Motion for
Penalties and Sanctions for Failure to provide Medical Treatment and Failure to Provide
Medical Treatment in‘la Timely Manner, dated June 11, 2013 and filed with the
Commission on June 14, 2013 (“Motion for- Penalties™)). Respondents. filed an
opposition to Claimant’s Motion for Penalties. (Defendants’ Responsé to Claimant’é
Motion for Penalties and Sanctions for Failuré to Provide Medical Treatment and Failure
to Providé Medical Treatment in a Timely-Mannér, dated June 21, 2013).

On June 17,-2013, the Commission issued orders denying Claimant’s May 6

Motion and May 10 Motion, both of which sought to admit additional evidence. (Judicial



Conference Decision and Order‘concerning Motion for Additional Evidence Dated May
6, 2013, filed June 17, 2013) (Judicial Conference Decision and Order concerning
Motion for Additional Evidence_ Dated May 10, 2013, filed June 17, 2013).

A hearing was set before Hearing Commissioner James for July 8, 2013 to
consider Mr. Lampkin’s newly admitted pay records. The hearing notice indicated that it
was a “[rJemand on issues aé set forth by Full Commission Order.” (Notice of Hearing,
dated June 19, 2013). Upon inquiryl, Claimant was advised several times that the remand
hearing ‘was solely to bonsider the édditibnal evidence in the form of Mr. Lampkih’s pay
records. (Email correspondencé betwgen John McDaniel and Tamara Morris, “Re: wec
ﬁle # 1116275, dated June 26, 2013 and June 27, 2013). -

Norietheless, Clgimant ser'ved'subpoenas in an attempt to require Jim Pascutti,
Angela Baldwin and Nigole Service to appear at the remand hearing before
Commissioner James. (Subpoenas to Jim Pascutti, Angela Baldwin and Nicole Service,
served on Respondents under cover of letfer dated June 27, 2013). Respondents duly
moved to quash the Subpoenas. (Motion to Quash Claimant’s June 27, 2013 Subpoenas
to Angela Baldwin, J irﬁ Pascutti, and Nicole Service, dated July.2, 2013).

At the July 8, 2013 hearing, Commissioner James first clarified that the remand
was “for conside‘rat'ion of [Jerod Lampkin’s pay records] and the impact with régards to
those records to the original (iecision and order_.” (Transcript of Hearing béfore Hearing
Commissioner Jamés, held- July 8, 2013 (“July 8 Hr’g Tr.”), 3, line 21 — 4, line 1). She
next considgred and granted Respondents’> Motion to Quash, as the individuals
subpoenaed were two employees of Snelling Staffing and the claims adjuster for its
insurer, who could not speak fo anything regarding employment records from Alside

J
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Revere that post-dated the time that Clairﬁant worked there. (July 8 Hr’g Tr. 4, line 15 -
6, line 11)‘ (Id., 16, line 13 — 18, line 7). Cdnﬁmissioner James heard both parties’
arguments regarding the impact, if any, ghat Mr. Lampkins’ pay records shoﬁld have on
the calculation of Claimant’s AWW, and reiterated several times during the hearing that
the‘ sole purpose of and the single issue under consideration at the remand hearing was
“the interpretation of [Jarod Lampkin’s] pay records and‘any impact that they have on the
decision and order ...” (July 8 Hr’g Tr. 16, lines 16-19) (Id., 15, lines 14-21) (Id., lines
21;23) (Id., 33, lines 4-5) (Id., 44, lines 19-20) (Id., 46, lines 13-24) (1d., 48, lines 17-
21). o |

.Commissioner Jamés issued a Request for Proposed Order, with detailed notes,
instructing Commissioh Staff Attc;mey Keith Roberts to prepare the proposed Orcier.’ The
Request noted that Staff Attorﬁey Roberts could propose other Findings of Fact “not
iﬁconsistent with those attacﬁéd,” to the request. (Request fér Proposed Order, dated
Aug. 6,2013).

Subsequently, Claimant’s Motion for Penalties and Sanctions was denied.
(Jﬁdicial Confereﬁce Decision and Order, dated August 12,2013).

Although Claimant was ﬁof specifically requested to draft a proposed order, he
submitted seven pages of proposed findings of fact to Staff Attorney Roberts. - (Email
correspondence from John McDaniel to Keith Roberts and Allison Nussbamu, “Re:
Proposed Findings of Fact RE:SWCC file #1116275,” dated Aug. 30, 2013). Staff
Attorney Roberts drafted a proposed Order pursuant to Commissioner James’ instructions
and provided a copy to both partieé for review. (Email correspondence between Keith

Roberts, Tamara Morris, John McDaniel and Allison Nussbaum, “Re: John McDaniel
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Charleston Order Instructions from Commissioner James for Keith to prepare Order,”
dated-Sept. 10, 2013). In a series of emails dated September 13, 2013, Staff Attorney
Roberts reiterated that all of the comments and proposed findings had been forwarded to
Commissioner James, who woﬁld make the‘ﬁnal decision regarding what would be

contained in her Decision and Order. (Email correspondence between Keith Roberts,

Gary Cannon, John McDaniel and Allison Nussbaum, “Re: Proposed order language,”

dated Sept. 13, 2013).

/

Commissioner James issued her Decision and Order on September 30, 2013, ﬁrgi
ﬁnding #thatl this case had been “remaI;ded by the Full Commission to consider the newly
discovered evidence of the pay records of Jarod Lampkin at Alside Revere, along with
the previously submitted evidence at the initial hearing.” (Decision and Order of Hearing
Commissioner Melody. L. James, filed Sept. 30, 2013 (“September Heariﬁg
Commissioner Decision”)). She-also found that, as had been found “in the previous
order, whether the Qlaimant would héve been permanently hired by Alside R‘evefe, is
unknown,” but that, given the “shortness of the duration of Claimant’s work at thev
aséignment on which he was injured, Claimant has shown exceptional reasons why the
methods of calculating his average weekly wage provided for in the first péragraph of 42-A
1-40 would Abe unféir.” She concluded that “[t]he »method which would most I\learly
approxi"mate [Clainiant’s] av‘eragelweekly wage at fhe time of his injury is to average
Claimant’s wages yyith the three ‘like employees’ that were earﬁing wages with the
Employer, Snelling.” This resulted in an AWW of $537.91 with a corresponding

compensation rate of $358.62. Commissioner James granted the Respondents’ Motion to
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Quash the Subpoenas on Nicole Service,” Angela Baldwin and Jim Pascutti, and noted
that no other discovery ér motions were properly before her. (Id.).

On October 1, 2013, the Commission provided notice of the rescheduled Full
Commission hearing on the previously-filed Férm 30 Notice of Appeal. The appelléte
hearing was scheduled for October 14, 2013. (Notice of Appellate Hearing, dated Oct. 1,
2013). Upon inquiry from Claimant, the Commission staff confirmed on multiple
occasions, that the Full Commission hearing waé based on his January 2013 Form 30
appeal of the January Hearing Commissioner Decision. (Email correspondence between
John McDaniel, Eugenia Hollmon, Gary Cannon, Valerie Deller, Virginiar Crocker, and
Allison NusSbéﬁm, “Re: ‘receipt of order ‘scwce # 1116275>>, dated Oct. 4, 2013). In
particular, Ms. Crocker informed Claimant that, “[t]he matter on appeal on October 14, |
2013 is your appeal of the Decision and drder of Commissioner James dated January 4,
2013. The order served on September 30, 2013 is not currently on appeal although you
are still withiﬁ the time period for appeal of £hat order.” (Email correspondence between
Virginia Crocker, John McDaniel, and Allison Nussbaum, “Re: receipt of order ‘scwcce #
11162757, datéd Oct. 4, 2013).°

In fesponse to a long list of questions from Claimant, Staff Attorney Roberts
confirmed ;chat, “[t]he purpose of [the] Appellate Hearing sét for October 14™ 2013 is to
determine the issues your former attorney raised on the Form 30 filed on January)14‘h,
2013, which appealed! the Decision and Order of Commissignc;r James dated January 4",

2013. - You were served with a copy of the Brief Request notifying you that the matter

> Nonetheless, Claimant served subpoenas on Jim Pascutti, Angela Baldwin and Nicole Service to
appear at the appellate panel hearing set for October 14, 2013, (Subpoenas to Jim Pascutti,
Angela Baldwin and Nicole Service, served on Respondents under cover of letter dated Oct. 4,
2013), which Respondents moved to quash. (Motion to Quash Claimant’s October 14, 2013
Supbpoenas to Angela Baldwin, Jim Pascutti, and Nicole Service, dated Oct. 10, 2013).
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was on the appellate docket on June' 19" 2013. You were served with a noticei of the
time» and date of the‘Oral‘Argurr.lents on Octobevr 1%, 2013 ... The Decision and Order of
Co‘mmissioner‘ James ﬁled September 30™, 2013 is not under review at the Hearing set
for October 14“’, 2013.”. (Email correspondence between Keith Roberts, John McDaniel,
Allison Nussbaum, Virginia Crocker and Gary Cannon, .“Re: reménded or bifurcated?
SCWCC file # 1116275, dated Oct. 8, 2013).

Claimant sought further clari;icatioﬁ in an October 10 email, to which Staff

Attorney Roberts responded: “The issues to be heard at the October 14™ 2013 [hearing]

are all the issues that you raised on your Form 30 filed on January 14™ 2013 that were

»

not remanded to Commissioner James for adjudicat_io"n. (Email correspondence
between Keith Roberts, | John McDaniel, Gary Cannon, Virginia Crpcker, Allison
Nussbaum, “Re: Application for notice wee #1116275,” dated Oét. 10, 2013).

On Sat;rday, October 12, 2013, Cléimant emailed a self-styled “Amended Form
30 for the upcoming review hearing .;.,” which was dated October 8, 2013 and
accompanied. by Vnun;eroué attachments: (Email ‘correspondenc.e between Keith Roberts,
John McDaniel, Allison Nussbaum, Virginia. Crocker, Gary Cannon, E. Boyd, and
Elizabeth McDaniel, “Re: FW: FW: remanded or bifurqated? SCWCC file # 1116275,”
dated Oct. 12, 2013). Claimant’s self-styled “Amended Form 30 attempted to raise a
numbér of issues concerning the January Hearing'Commissioner Decisidn, as well as
subsequent motiofls and rulings,‘including arguments he made to Hearing Commissioner
James jn the July 8, 2013 hearing fegarding additional evidence. Claimant’s f‘Amended

Form 30” was not accompanied by any filing fee or a request for waiver of same. .(Cl.

Amended Form 30, dated Oct. 9, 2013, and transmittal email dated Oct. 12', 2013).
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An Appellate Panel of the Full Commission heard oral argument on October 14, .
2013, first granting Respondents’ Motion to Quash the additional subpoenas that
Claimant served on Jim Pascutti, Angela Baldwin and Nicole Service. Claimant,
proceeding pro se,® asserted, among other things, that he had been given inadéquate
notice of the appellate panel hearing and that he had submitted an Amended Form 3_0, to
which Commissioner Barden replied: “We have that in front of us, yes, sir.” (Full
Cmm’n Tr., 5, lines 3-19). The Commission aliowed Claimant extra time in Which to
argue his case. (Full Cmm’n Tr., 10, line 10 — 14, line 7).

The Appellaté Panel unaﬁimously afﬁrmed the January Hearing Commissioner
Decision in its entirety. (Appellate Panel Decision and Order of the South C\arolina
Workers” Compensation Commission, ﬁléa Dec. 19, 2013 (“Commis'sion Decision”j.
The Commission noted tﬁe admission of the pay records of Jarod Lampkin and included
the same in its review. However, iﬁ reaching its decision, the Commission “did not
consider any décuments outside the record because the Claimant’s Amended Form 30
was not timely served; therefore, any records submitted with the Amended Form 30 were
not considered by the Panel.” (Commission Decision, p. 6). Thve Commiésion
determined that the January Hearing Commissioner Decision was supported by

substantial evidence and fully adopted the Findings of Fact and Conclusions of Law. In

® Throughout his pro se representation before the Commission, the Commission and its staff
advised Claimant of his right to have a lawyer represent him and offered to reschedule hearings in
order to allow him time to engage counsel. (July 8 Hr’g Tr. 4, lines 9-11) (Email correspondence
between Keith Roberts, John McDaniel, Allison Nussbaum, Virginia Crocker and Gary Cannon,
“Re FW; FW: remanded or bifurcated? SCWCC file #1116275,” dated Oct. 9, 2013 (advising
Claimant that, “[m]isunderstanding legal terms is a risk that you run by choosing to remain pro
se. If you are having trouble understanding any aspect of your case, you are permitted to retain a
private attorney to represent- you in all proceedings before the Workers’ Compensation
Commission,” and cautioning Claimant against further ex parfe communications with the
Commission)) (Transcript. of Full Commission Panel Hearing, held October 14, 2013 (“Full
Cmm’n Tr.”) 3, linés 10-17).

\
i
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’pafticular, the Commissioﬁ found that “[a] fair and just method to calculgte the wages of
the Claimant is to take an average of the wages along with ...'three other employee
wages provided,” resulting in an AWW éf $537.91 and corresponding compeﬁsation rate
of $358.62. (Id., pp..11-13). The Commission also affirmed that Claimant reached MMI
on Augustl 13, 2012, and that Respondents were entitled to a credit for overpayment of
beﬁeﬁts after that date. In addiﬁon, the Commission determined that, pursuant to Section
42-9-30, Claimént was entitled to compensation for a permanent partial disability to the
left leg of 34%. (Id.). - |
Claimant timely appealed the Commission Decision to this Court.

STANDARD OF REVIEW

Judicial review of a Commission decision is directed by the substantial evidence
rule of the Administrative Procedures Act, S.C. Code Ann. § 1-23-380(5) (Supp. 2014).

Lark v. Bi-Lo, Inc., 276 S.C. 130, 276 S.E.2d 304 (1981). A reviewing court should

affirm the decision of the Full Commission unless it is clearly erroneous in view of the
substantial evidence of the whole record. Lark, 276 S.C. at 136, 276 S.E.2d at 3.07. The
reviewing cc;urt may not substitute 1ts own judgment for that of the Full Commission as
to the weight of the evidénce on a question of fact, but méy reverse if the decision is
affected by an error of law. S.C. ACode Ann. § 1-23-380(5). The Administrative

Procedures Act “mandates that the commission take the 'evidénce, judge the credibility

7

"~ and weight of that evidence, and from that judgment determine the facts of the case.”

Rogers v. Kunja Knitting Mills, Inc., 312 S.C. 377, 381, 440 S.E.2d 401, 403 (Ct. App.

1994).
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{
- Substantial evidence is not a mere scintilla of evidence, nor the evidence viewed
blindly from one side of the case, but is evidence which, considering the record as a
whole, would allow reasonable minds to reach the same conclusion the administrative

agency reached in order to justify its action. Pierre v. Seaside Farms, Inc., 386 S.C. 534,

540, 689 S.E.2d 615, 618 (2010).  “The possibility of drawing two inconsistent-
conclusions from the evidence does not prevent the Commission’s finding from being

supported by substantial evidence.” Sharpe v. Case Prod., Inc., 336 S.C. 154, 160, 519

S.E.2d 102, 105 (1999). " Instead, the ‘ﬁndings of .the Full Commission are presumed

correct and can be set aside only if unsupported by substantial evidence or based on an

error of law. McGuffin v. Schlumberger-Sangamo, 307 S.C. 184, 186, 414 S.E.2d 162,

163 (1992). It is not within the appellate court’s purview to reverse ﬁndihgs of the Full

Comimission which are supported >by substantial evidence;.' Broughtoh v. South of the
Border, 336 S.C. 488, 496, 520 S.E.2d 634, 637 (Ct. App. 1999).
“The final determination of {);/itness credibility‘ and the weight to be accorded

evidence is reserved to the Full Commisgion.”' Ross V American Red Cross, 298 S.C.

490, 492, 381 S.E.2d 728, 730 (1989). Where there is a conflict in the»evidence, either by

different ‘witnesses or the testimony of the same witness, the factual findings of the

Commission are conclusive. Anderson v. Baptist Med. Ctr., 343 S.C. 487, 492-93, 541
S.E.2d 526, 528 (2001). Finally, the burden is on the claimant to prove he is entitled to

benefits, which award cannot be based “on surmise, conjecture or speculation.” E.g.,

Coleman v. Quality Concrete Prods., Inc., 245 S.C. 625, 630-31, 142 S.E.2d 43, 45

(1965); Cross v. Concrete Materials,'236 S.C». 440, 446, 114 S.E.2d 828, 832 (1960)

(noting “rule which is applicable to the finding of facfs is that a claimant must establish.
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by ‘the preponderance of the evidence the facts which will entiﬂe him to an award; the

burden of proof is upon him. He cannot prevail by the resolution of doubts”). -

ARGUMENTS

L. The Commission properly held that Claimant was at Maximum Medical
Improvement and awarded Respondents credit for Total Temporary
Disability benefits paid after that date.

A. .The Commission’s determination that Claimant reached MMI on August 13,
2012 should be upheld on appeal.

First, this issue is not preserved for appellate review, as Claimant did not raise it
in his Form 30. (Cl. Form 30). Findings and .rﬁlings not raised on appeal to the Full

Commission become and are the law of the case, and cannot be raised later on appeal to a

higher forum. See, e.g., Creech v. Ducane Co., 320 S.C. 559, 564, 467 S.E.2d 114, 117

(Ct. App. 1995) (“only issues within the application for review are preserved for the full

-

commission” ;”Gre_en,v. City of Columbia, 311 S.C. 78, 80, 427 S.E.2d 685, 687 (Ct.

App. 1993) (only those issues within the scope of the appellant’s exception. to the full
commission and its notice to the respondent are preserved for appeal to the commission),

citing Ham v. Mullins Lumber Co., 193 S.C. 66, 7 S.E.2d 712 (1940) (holding that “all

findings of fact and law by the‘ hearing commissioner became and are the law of th[e]
case, except only those within the scope of the/ exception of defendant and the notice
given to the parties by the commission”j.

Second, this issue has been conceded by Claimant. Regardless of Claimant’s
assertions on appeal, he conceded before the Hearing Commissioner that he had reached
MMI. (Hr’g Tr. 5, lines 13-14). Claimant asserted on his Form 58, Pre-Hearing Brief
that he reached MMI on August 13, 2012. (Cl. Form 58). He stated the same in his

appellate Brief to the Full Commission. (Brief of Claimant/Appellant, dated March 26,
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2013, pp.7-8 (noting the fact that “August 13, 2012, [was] the date of maximum medical
improvement”)). Parties are bound the statements and concessions made on the record

and in briefs filed by their counsel. See JASDIP Props. SC, LLC v. Estate of Stewart

Richardson, 395 S.C. 633, 641, 720 S.E.2d 485, 489 (Ct. App. 2011) (holding that “[a]n

issue conceded in the trial court cannot be argued on appeal”); Carolina Renewal, Inc. v.

South Carolina Dept. of Transp., 385 S.C. 550, 558, 684 S.E.2d 79, 784 (Ct. App. 2009)

(parties are bound by concessions made in their briefs); State v. Dicapua, 373 S.C. 452,

- 456, 646 S.E.2d 150, 152 (Ct. App. 2007) (parties are “bound by the actions and

concessions of coun§é1”); Parker v. Spartahburg San. Sewer Dist., 362 S.C. 276, 283, 607
S.E.2d 711, 715 (Ct. App. 2005) (parties are bound by concessions made at frial).
Therefore, Claimant is barred from challenging the finding that he reached MMI on
August 13, 2012. |
Third, even if this Court considers the substance of Claimant’s aréuments, despite
the fact that this issue is both unpreserved and conceded, the CommissidnlDecision
should be affirmed. Whether a claimant has reached MMI is a factual determination to

be made by the Commission. Curiel v. Environmental Mgmt Servs. (MS), 376 S.C. 23,

29, 655 S.E.2d 482, 485 (2007). So long as the Commission’s finding is supported by
substantial evidence, it ghould bé upheld on appeal. McGufﬁn, 307 S.C. at 186, 414
S.E.2d at 163; Broughton, 336 S.C. at 496, 520 S.E.2d at 637. Here, the Commission’s
determination that Claimant reached MMI on August 13, 2012 is supported by reliable,
probative and substantial evidence ip the fom of his treating physician’s nﬁedical notes.

Dr. Otilson stated, “Patient has reached maximum medical improvement.” (Cl. APA pp.
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52-53).” The fact 'tpat there may be conflicting opinions or evidence ip the record does
not mean the Commission’s determmatlon of this point is either unsupported by
substantlal evidence or should be overturned. See, e.g., Anderson, 343 S.C. at 492-93,
541 S.E.2d at 528 (where there is a conflict in the evidence, the Commission’s resolution
of that conflict must be affirmed so long as it is supported by substantial evidence).

The purportedly conﬂicting evidence Claimant cites does not change this result.

Claimant was seeing Dr. Tavel for pain management at the time of the January 2013

hearing before Commissioner James. (Hr’g Tr. 28, line 5 — 29, line 5) (Cl. APA pp. 123-

125).8 Dr. Gudas’s statement that\ Claimant was not yet at MMI was made on April 27,

!

2012, over three months before Dr. Ohlson determined Claimant had reached MMI on

7 Claimant erroneously asserts that Dr. Ohlson’s “opinion was limited in scope to his specialty
...” Dr. Ohlson did not limit his opinion in any way. (APA pp. 52-53). He did refer Claimant to
a chronic pain management specialist; however, that does not mean Claimant was not at MMI for
his work-related injury. See, e.g., Dodge v. Broccoli, 334 S.C. 574, 582, 514 S.E.2d 593, 596-
597 (Ct. App. 1999) (the fact that a claimant continues to receive medical care does not preclude
a finding that he has reached MMI).

¥ Claimant repeatedly attempts to rely.on evidence that was never admitted into the Record before
the Commission. This includes (1) “ROA__ Tavel Report 7/22/13” and (2) “ROA APA
p.340-351.” He submitted the 7/22/13 report and APA pages 340-351 to the Commission under
cover of letter dated October 4, 2013, but Claimant never moved to have them admitted into the
record. See (Appellant’s Response to Respondents’ Motion to Strike and/or Amend Claimants
Initial Brief and. Designation of Matter, dated May 31, 2014, p. "5 and Exhibit C, referencing
“APA p.# 340-351”). It also includes (3) “ROA___ Exhibit to Motion for Additional Evidence
Bate #127 dated May 9, 2013” and (4) “ROA Exhibit to Motion for Additional Evidence
Bate #166-195 dated May 9, 2013.” Claimant’s May 6 Motion attempted to add thes¢ pages to
the APA; however, that motion was denied on June 17, 2013. It also includes (5) three Affidavits
submitted to the Commission under cover of letter dated -October 7, 2013, and (6) records from
Rehabilitation Centers of Charleston dated February 27, 2012 and June 26, 2012, designated for
the Record on Appeal, all of which were never made part of the record before the Commission.
While this Court may consider these items in order to determine, upon proper motion, whether
they were properly excluded by the Commission, it cannot rely substantively on non-record
material in order to reach factual conclusions on its own. See, e.g., Canteen v. MclLeod Reg.
Med. Ctr., 400 S.C. 551, 558, 735 S.E.2d 246, 250 (Ct. App. 2012) (improper for appellate court
to make 'factual findings based on disputed facts); S.C. Code Ann. § 1-23-380(4); see also Terry
v. South Carolina Dept. of Health & Env’l Control, 377 S.C. 569,574, 660 S.E.2d 291, 294 (Ct.
App. 2008) (appellate review of agency decisions “is confined to the record ...”). “This Court’s
review is restricted to the evidence considered by the appellate panel in reachmg its decision,”
and may not rely on evidence not considered by the Commission. Martin v. Rapid Plumbing, 369
S.C. 278,288,631 S.E.2d 547 553 (Ct App. 2006)
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August 13, 2012. Compare (APA p. 52-53) with (APA pp- 56-58). Dr. Brilliant, who
Claimant consulted for an IME, did not discuss MMI, but merely opined that it would
“probably be about another year until he is fully improved,” and assigned an impairment
rating. (Cl. APA pp. 59-60). - -

To the extent that Claimant relies on Dykes v. Daniel Constr. Co., 262 S.C. 98,

109, 202 S.E.2d 646, 652 (1974) to imply that he has not reached MMI because he was
entitled to feceive on-going medical care, he fails to understand that “even though a
claimant has reached [MMI], if additional medical care of treatment would ‘tend to lessen
the period of .disability,’ then the Appellate Panel may be warranted in requiring such
treatment to at léast maintain _the cl\aimant’s degree of physical impairment.” Hall v.

United Rentals, Inc., 371 S.C. 69, 82, 636 S.E.2d 876, 883 (Ct. App. 2006). In short, the

fact that Claimant is entitled to on-going medical treatment does not mean he has not
reached MMI for his compensable injury. \
This Court should uphold the Commission’s determination regarding MMLI.

B. The Commission properly awarded Respondents credit for Total Temporary
Disability benefits paid after the date Claimant reached MMI.

Claimant argues that tile Commission misapplied Curiel. However, Claimant
mis-reads Curiel, which does not stand for the proposition that, once a claimant reaches
MMI, he is entitled to TTD so long as hé is not able to work and/or s0 long as he did not
exaggerate ‘or obfuscéte the degree to which he was injured. Instead, in Curiel the issue
was whether the claimant was entitled to MMI for the period from the date he was fired,
January 21, 2002, up and until the date the claimant reached MMI, or October 3, 2002.
Thus, even in Curiel, the proposed TTD would not have been paid after the claimant

reached MMI, but only up to that date. 376 S.C. at 29-30, 655 S.E.2d at 845-86. Here,
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- Claimant is arguing that, even once he reached MMI, he was entitled to continued

payments of TTD because he was not working. That is not the holding in Curiel and is

e

not the law in South Carolina.

Instead, the Hearing Commissioner and the Full Commission dorrectly applied the
law as stated in Curiel and elsewhere:

Essentially, workers’ compensation benefits accrue along a time
continuum: . temporary total disability benefits are available from the date N
of injury through the date of maximum medical improvement; post-MMI.
benefits may then be awarded either as a permanent total or partial
disability, or as a percentage of impairment to a scheduled member.
[citation omitted]  Accordingly, the date of maximum medical
improvement signals the end of entitlement to temporary total
benefits. '

Curiel, 376 S.C. at 29, 655 S.E.2d at 485 (emphasis added). South Carolina courts

consistently apply this reasoning:g. See, e.g., Smith v. South Carolina Dept. of Mental
Health, 335 S.C; 396, 399, 517 S.E.2d 694, 695-696 (1999) (holding that, “[t]he rationa]e
fo-r ceasing temporary benefits upon a finding of MMI is to permit entry of a permanent
award. [citation omitted] Clearly, if an employee has reached MMI and remains
disabled, then his injury is permanent. This is precisely the reason to terminate

temporary benefits in favor of permanent benefits upon a finding of MMI”) (emphasis

in original); Hendricks v. Pickens County, 335 S.C. 405, 414, 517 S.E.2d 698, 703 (Ct.
App. 1999) (once a claimant reaches MM, it is “appropriate to terminate TTD benefits in

favor of either permanent partial or permanent total disability benefits ...”).°

? Claimant’s citation to and discussion of cases dealing with stare decisis, is perplexing and out of -
context, as he does not indicate what ruling of this Court and/or the South Carolina Supreme
Court he believes should not be followed. To the extent he is arguing that this Court should not
follow Curiel, he fails to note the numerous other decisions, noted above, that are consistent with
the holding in Curiel, and that should be followed here. ' '
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Where an employer has continued to pay TTD after the date a claimant reaches
MMI, thé employer may be awarded credit for those TTD payments made ‘after the MMT

date. See, e.g., Watson v. Xtra Mile Driver Training, Inc., 399 S.C. 455, 465, 732 S.E.2d

190, 195-196 (Ct. App. 2012) (employer entitled to a credit for TTD payments made after

the date the claimant reached MMI); O’Banner v. Westinghouse Elec. Corp., 319 S.C. 24,

27-28, 459 S.E.2d 324, 326 (Ct. App. 1995) (upholding credit of TTD payxﬁents back to
the date of MMI, despite the fact that the claimant continued to receive pain medications
and was not able to return to work).

Claimant’s reliance on Swinton v. South Carolina Dept. of Mental Health, 314

S.C. 202, 442 S.E.2d 215 (Ct. App. 1994) is misplaced. As noted in Hendricks, Swinton

involved an employer who unilaterally suspended TTD payments under former

. Regulation 67-504, which required proof that the claimant both had reached MMI and

was capable of returning to work without restriction. Hendricks, 335 S.C. at 414-415,
517 S.E.2d at 703. Neither that regulation nor fact/pattem is at issue in this case and,
therefore, botﬁ the reasoning and result reached in Swinton are inapposite.

The provisions applicable to this claim for termination\ of TTD are now codified
at S.C. Code Reg. § 67-506. Regulation 67-506(A) provides that, “[d]isability is
présumed to continue until the employee returns to work, except as provided here.”

S.C. Code Reg. § 67/-506(A) (emphasis added). Regulation 67-506(B) provides that TTD

‘may be stopped when the claimant reaches MMI and the Commission finds the employer.

; N '
may terminate TTD. S.C. Code Reg. § 67-506(B). There is no requirement that the

claimant be provided with fulI-time'employrrient. There is no requirement that no further
AN

medical care be provided to Claimant. As noted above, the fact that a claimant has



reached MMI “does not preclude a finding the claimant still may require additional
medical caré or treatment.” FE.g., Dodge, 334 S.C. at 582, 514 S.E.2d at 596-597
(explaining that, “[ajlthough this medical care or treatment may not reduce theiclaimant’s
degree of physical 'impairment, if may\‘tend to lessen ‘the peﬁod of disability’”).

| Thus, the Commission’.s application of Curiel to the facts of this case is both
“proper and correét, and this Court should affirm the Commission’s award of credit for
TTD paid to Claimant after the date he reached MMI. |

II.  The Commission properly determined Claimant’s disability rating.

A. The Commission’s disab_ility award is supported by substantial evidence.

The Commission’s determination of Claimant’s disability rating pursuant to S.C.
Code. Ann.'§ 42-9-30 is supported by substantial evidence and should be.upheld on-
appeal. Claimant’s treating physician, 'Dr. Ohlson, assigned him a 17% impairment
_ rating to his lower left extremity on August 13, 2012, the date Claimant reached MMI.
(Cl. APA pp. 52- 53). Taking the evidence and testimony into account, the Commission
doubled that percentage to arrive at a permanent partial disabilijfy award of 34% to the
leg. Just because a claimant disagrees with the Commissioh’_s conclusions, and even
where there is a possil}ility of drawing ;[WO inconsistent conclusions form the evidence
(which Respondents. do not concede is t.he case here), an admihistrative agency’s factual

findings must' be upheld where they are supported by substantial evidence. Lee v.

. Harborside Cafe, 350 S.C. 74, 78, 564 S.E.2d 354, 356 (Ct. App. 2002).

' B. The Commission properly awarded Claimant benefits under Section 42-9-30.

Claimant incorrectly asserts that the Commission erred by awarding him

compensation under Section 42-9-30 instead of Sections 42-9-10 or 42-9-20. First, this
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issue is not preserved for appeal. Claimant’s Form 50 alléged injury only to his left foot.
(C4l. Form 50). Claimant’s Form 58, Pre-Hearing Brief likewise alleged injury only to his
left foot, and asserted a 17% impairmeht rating to the lower léft extrémity and/o; a 50%
loss of the left foot. (Cl. Form 58).

The January 2013 Hearing Commissioner Decision awarded Claimant benefits
under Section 42-9-30. tJanuary Hearing Commissioner Deéision, p- 13). Although
Claimant’s Form 30 £aised the issue of the amount of his disability rating, he did not
raise the issue that the wrong _statutofy section had been applied and/_dr that he should
have been allowed to proceed under Sections 42-9-10 or 42-9-20. (Cl. Form 30). As

noted above, matters not raised to the Full Commission in a Form 30 become and are the

law of the case. See, e.g., Creech, 320 S.C. at 564, 467 S.AE.2d at 117; Green, 311 SC at
| 80,427 S.E.2d at 687; Ham, 193 S.C. 66,7 S.E.2d 712. |

In his Brief to the Full. Commission, ‘Cl.aimant argued that his disability rating
should be higher, but did not assert hé should be able to proceed under a different section
of the Act. (Brief of Claimant/Appellant, dated March 26, 2013, pp. 5-7). Although
Claimant attempted to raise this issue in his Reply Brief to the Commission, (Appellant’s\

Reply to Respondents’ Brief, served by the Commission May 15, 2013), it is axiomatic

that a new issue cannot be introduced in a Reply Brief. S\‘ee, e.g., Bochette v. Bochette,
300 S.C. 109, 112, 386 S.E.2d 475, 477 (Ct. App. '1989) (issues cannot be raised for the
first time in a reply brief).'° .

Second, in the event this Court.ﬁnds'this matter sufficiently preserved for apbeal,

which Respondents do not concede, Claimant’s argument fails for the simple reason that

10 Respondents did not raise this issue in their appellate brief to the Full Commission,
(Respondents’ Brief to the Full Commission, dated April 10, 2013), so Claimant cannot assert he
was merely responding to an issue raised by Respondents.
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he has not proven injury to two body‘parts. In the case he relies on, Lee, the hearing

commissioner found the claimant had suffered injury to two distinct body parts. 350 S.C. |
, . ‘

at 77, 564 S.E.2d at 355-56."" Where a claimant proves injury to two scheduled members

~or a scheduled and an unscheduled member, he “may proceed under either the general

~ disability sections 42-9-10 and 42-9-20 or under the schedule member section 42-9-30 in

order to maximize recovery under,” the Act. ﬁ, 350 S.C. at 78; 564 S.E.2d at 356.
However, where a schedule@' loss is not accompanied by injury to another body part, the

claimant is limited to disability payments as set forth in the scheduled member provisions

of S.C. Code Ann. § 42-9-30. See, eg., Sihgleton V. Yoimg Lumber Co., 236 S.C. 454,

471, 114 S.E.2d 837, 845 (1960). Under the scheduled member provisions, payment is
made regardless of whether the claimant suffers any loss of earning capacjty as the result
of a work-related injury. I_d_ at 470, 114 S.E.2d at 845. Convérsely, even if a claimant is
totally unable to earn a liviné as a result of a. compénsable injury toa singl{e, scheduled

. . . \ -
member, he is. limited to recovery under the provisions of section 42-9-30. Wigfall v.

Tideland Utils.. Inc., 354 S.C. 100, 580 S.E.2d 100 (2003).! -
Bl .

Subsequent cases make it clear that “the Singleton Court intended ‘impairment’ to

encompass a physical deficiency,” and requires some injury or impairment to the second

body part. Wigfall, 354 S.C. at 106, 580 S.E.2d at 103 (e;xplainir;g that Singlleton-stér_lds‘
for the proposition that “an individual is not limited to scheduled benefits under § 42-9-

) .
' Respondents note that the language relied on by Claimant in Lee is dicta, as the claimant there
did not assert his award should be made under either Section 42-9-10 or 42-9-20. See 350 S.C. at

78, 564 S.E.2d at 356.

2 Claimant’s disagreement appears to arise out of his misunderstanding of the distinction

between the economic model and the medical model of compensation embodied in the S.C.
Workers’ Compensation statute. Wigfall, 354 S.C. at 104, 580 S.E.2d at 102 (explaining that our
workers’ compensation Act contains two “competing models of workers’ compensation,” the
economic model and the medical model). =

{ —
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30 if he can show additional injuries beyond a lone scheduled injury”); see also Bass v.
Kenco Group, 366 S.C. 450, 462-65, 622 S.E.2d 577, 583-85 (Ct. épp. 2005) (finding

claimant had incurred two compensable injuries); Bixby v. City of Charleston, 300 S.C.

390, 397, 388 S.E.2d 258, 262 (Ct. App. 1989) (finding the claimant’s injury to a
schéduléd member “affected” another body part by analyzing whéther the claimant
“suffer[ed] a residual disability as a result” of the compensable injury). In this case,
Claimant alleged and testified to an injury only to his left foot. (Cl. Form 50) (Hr’ g. Tr.
51, lines 21-24 (Q: “The only bpdy part you injured‘ in this accident is your leﬁ foot; is -
that correct?” A: “Yeé, Ma’am"’)). | |

Claimant’s list of 15 “complications” were not raised to the Hearing
Commissioner and,. in any event, do not change the result. First, a number of his so-
called complications — such as “dependence_'on a walking device,” “balance probiems,”
. “continued medical care,” ie., orthopedic shoe inserts, “likely future surgery,”
“permanent work restrictions,”‘ or “lagk of congruity in medical opinions due to the need
for multiple specialists in different fields”, (Nos. 1, 5, 12, 13, 14 and 15) — do not even
allege injuries fo specific body parts. A number of .the other complication? listed by -
Claimant invoive his lower left extremity and, there{:fore, were included in Dr. Ohlson’s
impairment rating for that body pért. See Nos. 2 & 3 (Dr. Ohlson ﬁoted /superﬁcial
paraneal nerve and sural nerve‘ “insensate area” to the left foot); No. 4 (“[m]inor
diminished range of motion lesser MTP joints” on left foot); No. 6 (“loss of use of skin”
to left foot); No. 7 (“[m]inor dysesthesias” of left foot); No. 8 (ankylosed position of the
fifth toe); and No. 9 (“possible hammertoe surgery versus excision.of the exostosis™)."?

5
B For “conditions” 2-4, 7-9, and 11-15, Claimant even cites to Dr. Ohlson’s August 13, 2012
medical report in which he recommended a 17% impairment to his lower left extremity.
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Dr. Ohlson’s August 13, 2012 report does not r}‘lentioﬁ disfigurement of .foo’t or Sevére
antalgic gaté, (Nos. 10 and 11), and the record lacks substantial evidenc¢ of these alleged
problems. | |

" Patently, just because Claimant alleges “multiple complications affecting other
parts of the body,” does not mean 'he has proven injury to a second body part pursuant to -
Singleton, 236 S.C. at 471, 114 S.E.2d at 845, and its prOgeny such that he is entitled to
pursue an aWard‘under eithef Section 42-9-10 or 42-9-20. Claimant neither piead in his
Form 50 or Form —58, nor proved that his work-related accident has caused iﬁjﬁry or
affected more than one bédy part as contemplated in Singleton and its progeny.

The two cases Claimant relies on regarding the proof of total or partial disability,

* Qutlaw v. Johnson Serv. Co., 254 S.C. 486, 176 S.E.2d 152 (1970), and Coleman v.

Quality Concrete Prods., Inc., 245 S.C. 625,142 S.E.2d 43 (1965), were decided under
the “economic model” provisions of the Act, now codified at Sections 42-9-10 and 42-9-
20. In contrast, Claimant’s award in this case was made under. the “medical model”
scheduled member provision; Section 42-9-30. As noted abové, under Sections 42-9-10
and 42-9-20, the burden is on the claimant to prove actual loss of earning power, whereas |
under Section 42-9-30, the claimant is awarded the scheduled amount regardléss of
wh;:ther he is able to work or not. Wigfall, 354 S.C. at 104, SéO S.E.2d at 102 (noting
that “iﬁ cases of schedule losses the compensation depends on the character of the injury

_(the medical model), and not the loss of earning capacity (the economic model)”); see

also Harbin v. Owens-Corning Fiberglas, 316 S.C. 423,/427, 450 S.E.2d 112, 114 (Ct.

App. 1994) (award pursuant to Section 42-9-30 is made without any proof of lost earning
j : : ,

/

Therefore, to the extent to which any of these condition are relevant, they have already been
included in Dr. Ohison’s impairment rating.
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c'apac_ity);'D'ykes, 262 S.C. at 106, 202 S.E.2d at 650 (when an award is under the
scheduled member provisions of the Act, “compensation depends upon functional loss
rather than upon the loss of earnings™)."*

N

Claimant’s attempt to compare himself to the claimant in Peoples v. Henry Co.,

. 364 S.C. 123, 611 S.E.2d 527 (Ct. App. 2005), is misguided. There is no discussion in

Péoples of the evidence that supported the 68% permanent partial disability to the

/
claimant’s leg, nor is there any indication of what medical records the Cofnmission relied
on. Here; the medical records adequately support the Commission chision. (See APA
PP 52—53). In a workers’ compensation proceeding, the “claimant bears the burden of
proving the facts essential to his right to compensaﬁon, and an award may not be based

. /
upon surmise or conjecture.” Shealy v. Algernon Blaire, Inc., 250 S.C. 106, 110, 156

S.E.2d 646, 648 (1967); see also Forrest v..A.S. Price Mechanical, 373 S8.C. 303, 311,
644 S.E.2d 784, 788 (Ct. App. 2007) (noting that “[t]he law mandates the Commission

evaluate each case ... in accordance with its particular facts”).

Claimant cites Grant v. South Carolina Coastal Council, 319 S.C. 348, 461 S.E.2d

- 388 (1995), in support for his equal protection argument. - Gréant has no application here

where each claimant bears the burden of proving he or she is entitled to workers’

“compensation benefits. In Grant, the court found no 14" Amendment equal protection

violation because the plaintiff, who was not allowed to fill in part of his property, failed
to show he was similarly situated to his neighbors, who were permitted to do so. 319
S.C. at 354-55, 461 S.E.2d at 391-92. Similarly, and at a minimum, here Claimant’s

injury was to his left leg/foot whereas in Peoples, the injury was to the claimant’s

" For the same reasons, Claimant’s argument regarding the effect of his inability to use his CDL
license, (App. Br. Issue 8), is irrelevant to the award in this case and, therefore to the issues on

appeal.
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lAchilles tendon and affected his leg. In Peoples, the claimant testified that he had lost
| 70% of the use of his-leg, 364 S.C.at 129, 611 S.E.2_d at 530, whereas here there was no
similar testimony. Unlike Claimant, the claimant in Peoples underwent two surgeries and
a third was recommended, which the-claimant refused because it likély would require a
fusion of his ankle bones. 364 S.C. at 125, 611 S.E.2d at 528. Here, future surgery was
recognized as é possibility but not ordered by Dr. Ohlson. (APA 52-53). Thus, as was
the case with the plaintiff in _Gr_an_t, Claimant is not similarly situatéd to the claimant in
Peoples. Claimant’s superficial attempt to compare the facts in this case to the fécts in
‘Be_opl_qs_, along with his unsupported equai protection argument, should be rejected.

Here, Claimant neitherialleged in his Form 50 nor has subsequently proven that he
suffered a compensable injury or impairment to a second member. He is, therefore,
restricted t'o'/recovery under S.C. Code Ann. § 42-9-30. Therefore, this Court should
uphold the Commission’s 34% disability award under Section 42-9-30.

III. The Commissidn properly calculated Claimant’s Average Weekly Wage. .

Claimant raises séveral arguments éoncerhing the Commission’s calcﬁla%tion of
his AWW in this case. First, Claimant takes issue with the actual calculation of the
sirﬁilér employée wages of Messrs. Lampkin, Clérk and Atkins. Next, he challenges the
Commission’s finding with regard to the possibility that he might havé become a
permanent employee of Alsid‘e‘ Revere and how that possibility should affe(ct the
detérmination of his AWW. Finally, he argues that the wages he was earning at the time
of the work-related injury should be used and that thg wages he eémed ‘pre\//iously while
working for Snelling Staffing should be disregarded. Respondents address each of these

arguments in reverse order.
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Section 42-1-40 provides “four alternative methods for the commission to use to

calculate the average wage.” Pilgrim v. Eaton, 392 S.C. 38, 44, 703 S.E.2d 241, 244 (Ct.

App. 2010). In a majority of cases, AWW is “calculated by taking the tota}l wages paid
for the last four quarters immediately preceding the quarter in which the injury occurred
... divided by fifty-two or by the actual number of weeks for which wages were paid,
whichever is less.” S.C. Code Ann. § 42-1-40. However, Section 42-1-40 provides three
alternative methods of calculating AWW where employment prior to the injury was less
than 52 weeks.

When the employment, prior to the injury, extended over a period of less

than fifty-two weeks, the method of dividing the earnings during that

period by the number of weeks and parts thereof during which the

employee earned wages shall be followed, as long as results fair and just

to both parties will be obtained. Where, by reason of a shortness of time

during which the employee has been in the employment of his employer or

the casual nature or terms of his employment, it is impracticable to

compute the average weekly wages as defined in this section, regard is to

be had to the average weekly amount which during the fifty-two weeks

previous to the injury was being earned by a person of the same grade and

character employed in the same class of employment in the same locality

~or community.15 '

Finally, “[w]hen.for exceptional reasons the foregoing would be unfair, either to the
‘employer or employee, such other method of computing average weekly wages may be
resorted to as will most nearly approximate the amount which the injured employee
would be earning were it not for the injury.” S.C. Code Ann. § 42-1-40. In calculating

AWW under this provision, the Commission exercises flexibility, always keeping in

mind that the “objective of the AWW calculation is to arrive at a figure that is fair to both

the employee and the employer.” Bennett v. Gary Smith Builders, 271 S.C. 94, 99, 245

S.E.2d 129, 131 (1978).

'* Note that this calculation looks at the wages being earned in the 52 weeks prior to, not
following, a work-related injury. '
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Here, the Commission found that “Claimant’s twenty weeks of work is
insufficient to base. his averége we-ekly wage, especially in light of his assignment and
wages changing.” In the unappealed ‘September Hearing Commissioner Decision, -
Commissioner James found tﬁat, as had beeﬁ found “in the p;vious -order, whethef the
Claimant would have been permanéntly hired by Alside Revere, is unknown,” but that,
given the “shortness of the‘duration‘ of Claimant’s work at the assignment on which he
was injured, Claimant has shown exceptional reasons W}}y the methods of calculating his
average weekly wage provided for in the first paragraph of 42-1-40 would be unfair.”
(September Hearing Commissioner Decision,‘ p. 3). The Commission also found fhat
there was ‘“no guarantee [Claimant] would have conﬁnued with the assignment at Alside
Revere (Testimony of Dan Cobb by way of Deposition). Employer provides temporary
assignmenté with a goal of permanent placement. The third employee wages submitted
do not provide for'ﬁfty-two) weeks and’they were all employed by Alside Revere.”
(Commission Decision, p. 11). )

Claimant erroneously argues hisl AWW should have been calculated on the wages
he was earning at the job ‘with Alside Révem at the time of his injury. His calculation
appears to be derived from the ﬁrst altemative listed under Section 42-1-40, and muét be -
" rejected for a n‘umber of reasons. First, Claimant’s argument ignores the fact that he was
employed by Snelling Staffing, not Alside Revere. He had worked for Snelling Staffing
for some 20 weeks at different rates of pay. By his own admission, he h'ad\ been working
at Alside Revere only ten calendar days, or seven actual work days, and the resf of the

time that he was employed by Snelling Staffing he worked at Ben Arnold at a lower pay

rate. There was no guaranteé whatsoever that he would be placed pérmanently at Alside
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Revere and he worked there for far too short of a time to determine whether he would be
offered a full-time position. (Cobb Dep. 14, lines 1-14). Thus, it would be bothirratioﬁal

and patently unfair to the employer to base his pay solely on the ten calendaf days (seven

actual work days) he worked at Alside Revere at a higher wage. Pugh v. Piedmént
Mechanical; 396 S.C. 31, 39, 719 S.E.ZdA676, 680-81 (Ct. App. 2011) (of\}erturn‘ing
AWW calculated solely on 17-week period claimanlt had been 'working prior to his injury
because it was npt “fair and just.to both parties”) (emphasis added). As explained in
Pugh, calculating AWW under the ﬁrst alternative listed u/nder Section 42-1-40 “is proper
if two ‘prediéaté.conditions’ éxiét:» (1)itis ‘ﬁracticable’ to use the alf@mé}tive method and
(2) the calculation yields a result ‘.fair and just’ to both parties.” 396 S.C. at 39, 719
SE2d at 680.’ ‘Here,IClaim.ant’s‘ proposed approach may or may hbt sati'.sfy the first
prong but certainly does ﬂot meet ‘.che secoﬁd. Furthermoré, this approach was rejected in
P_ﬂg;@ as impérmissiﬁle. Pilgrim, 392 S.C. at 45‘,‘ 703 S.E.2d at 244 (overturning
calculation of AWW based on hourly wage béing earned by the claimant where he had

worked only a few days prior to the injury). ¢

Claimant relies heavily én Sellers v. Pinedale Res. Ctr., 350 S.C. 183, 564 S.E.2d
694 (Ct. App. 2002); however, what he fails to understand is that, although the AWW
calculation is intended to fairly reflect a claimant’s future earning potential, that dogé not

mean it is necessarily based on wages that were earned by another employee after
. /

Claimant’s injury. See Roberts v. McNair Lavx; Firm, 366 S.C. 50, 54, 619 S.E.2d 453,
456 (Ct. App. 2005) '(post-i‘nj ury wage increase not relevant to calculation of AWW).

" Furthermore, Claimant’s situation is strikingly different from that of the claimant

in Sellers. In Sellers, the claimant was sixteen years old when he was injured. The
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Commission found that “but for the severe injury, [Sellers] clearly demonstrated the
interesf, aptitude, and ability to bec.()me an electrician. At the time of his injﬁry,‘ Sellers
was a full-time student and was working several part-time jobs. He had Workea with his
father, who is an electriéian, since he was twelve -years old.” Sellers, 350 S.C. at 1.91,
564 S.E.l2d at 699. Here, in contrast, Claimant had a history of jobs since graduating,
moving from vehicle sales, to waiting tables at “various establishments,” to consfruction
debris removal, to .caddying, to bar sales and auditing inventory. (Hr’ g Tr. 13, line 5 —
16, line 7). There is no evidence that Clajmant had trained and planned for a career at
Alside Revere; in fact, Claimant’s primary concern with regard to jb\l; plééement
appeared to be the hourly wage. (Hr'g Tf. 42, line 23 — 44, line ‘9). There is ﬁo
indication that Cléimant would have left the position with Ben Arnold, wher;: he was
making $11.50 per hour, but for the fact that Ben Arnold let him go due to a schéduling
conflict with his Trident Tech school schedule. (Hr’g Tr. 17, lines 1-16) (Id., 20, line 15
—21, line 1).

Claimant asserts thaf “Jaredeamp.kin’s earnings most accurately reflect what the
appellant would be eam_ihg wefe it not for the injury.” Beyond the fact that this assertibn
is entirely unsupported, the record reveals the‘s'peculative natﬁre of this position. First, as
noted above, Claimant Ihad been dismissed from his previous assignment‘\.)vith Ben
Arnold becal;se of conflicts with his school schedule. There is no guarantee the Vsame
would not happen with Alside Revere, as Mr. Cobb noted. (Cobb Dep. 14, lines 1-14)
(indicating it was too early to tell whether Claimant’s school schedul¢ would interfere
with his work schﬁdule). Second, Claimanf had worked for too short of a gime at Alside

Revere for his supervisor to make any prediction as to whether they might offer him a
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full-time position or not. (Id. ) Finally, Claimant has a history of moving from one _]Ob to
another, (Hr’g Tr. 13 line 5 — 16, line 7), having been unemployed for most of the six
“weeks between being let go by Ben Arnold and bemg placed with Alside Revere by
Snelling Sta!fﬁng. (Hrg Tr. 46; lines 15-18).
The above-referenced portioné of the record constitute credible, . réliable and
~substantial evidence supporting the Commission’s determination that there was’ no
guarantee that Claimant “would have continued with the assignment at Alside Revere.”
(‘Commission Decisioﬁ, p. 11).1.6 Claimant cites to his own testimony as support for his
- assertion that he would havé continued working at Alside Revere permanently. His own
testimony is understandably self-.servingvand, in part, based on hearsay, i.e., Claimant’s
own testirﬁony about what Mr. Cobb allegedly told him. The extremely edited snippeté
from Mr. Cobb’s deposition are misleading. For example, the full stétement froin page
10 of Mr. Cobb’s 'dei)osition is “Yeah.” We brought him on to be full-time. Full-time
temp agency person at the tiﬁe, yes.” (Cobb Dep. 10, lines 11-12).]7 When asked
whether he-had had any discussions with Claimant -about the possibility of him “staying
on” at Alside Revere, Mr. Cobb said, “Very _early discﬁssed if probably ‘in the initial
interview that if he worked out, we would make him a permanent employee, but t‘)asically
that was about it ... I know he had plans (')h .going back to school. So that would
probably — whether it might have interfered with that or not I don’t know. Again, it was

just too early in it.” (Cobb Dep. 14, lines 3-14).

'® These facts also support the Commission’s decision to based Claimant’s AWW on “an average
of the [Claimant’s] wages along with ... three other employee wages provided,” resulting in an
AWW of $537.91. (Commission Decnslon pp. 11-13). :

7 Simply because the position at Alside Revere is permanent does not mean Claimant hlmself
would have filled that position permanently.

- 35



Q: And the temporary employees that you have used through Snelling, is
there any guarantee they will receive a permanent job offer from you?

4

A: No:

Q: It’s my understanding that you typically look at performance to
determine whether you’ll make a job offer?

A: Correct.

Q: In this, I think it was only ten days that John worked for you before his
accident. In those ten days, would that have been enough time to
 determine whether he would have been a permanent employee?

A: No.

Q: Typically, now long before you make that decision?

A: T usually don’t do anything prior to 60 days.
(Cobb Dep. 16, line 24 — 17, line 14). |

Claimant’s argument regarding the fact .that South Carolina isA “at-will
employmenf state” is no more ‘than an attempt to side-step the fact that, during his
assignment to Alside Revere, he was employed by a temporary em(ployment agency,
Snelling Staffing. He readily acknowledged this fact. (Hr’g Tr. 48, lines 9-13).
Furthermore, the at-will nature of emplvoyment in South Carolina appliesxto a majority of
employees, whether W()rki’,ng for a te;mporary agency or not, and does not providé a basis
for re-calculating Claimant’s AWW. Certaihly, the Legislature, Commission and Courts
are aware of the nature of employment in South Carolina and have developeci the statutes,
regulations and juriﬂsprudenc‘e governing how AWW i.s calculated with that reality in
mind.

Claimant’s arguments about whether an employer-employee relationship existed
* are misdirected and irrelevant. Claimant readily adrﬁitted that he was employed by

Snelling Staffing for both of the placements with Ben Arnold and Alside Revere. (Hr'g
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Tr. 45, line 5 — 48, line 13). In any event, it is irrelevant whether Snelling Staffing or
Alside Revere w‘as.Claimént’s jurisdictional emf)loyer because he worked for such a short
period of time with Alside Reveré prior 1‘:0 his injury. The briefness of his wdfk with
Alside Revere results in two conclusibns: 1) aﬁy aséertion that Claimant would have
been hired for the position at Alside Revere on a permanent basis is purely speculative,
and 2) the Commission’s declision that extraordinary circumstances warranted a flexible
approach to de_termining' AWW is amply supported by the record and 'entirely

v

appropriate. o
liurthermore, Claimant’s suggestion that Alside Revere and/or Ben Arnold were
his “statutory employers” reveals his misundersténding’ of that concept. See, eg.,

Pilgrim, 392 S.C. at 41-42, 703 S.E.2d at 242-243 (statutory employer determination

governs which employers are subject to-the burdens and protections of the Act); see also

Posey v. Proper Mold & Eng., Inc., 378 S.C. 210, 217, 611 S.E.v2d 3935, 399 (Ct. App.
2008); S.C. Code Ann. §§ 42-1-400 — 42-1-410. There has never been a suggestion in
this case that Alside Reve‘rehis responsible, as a statutory employer, for paying Claimant’s
benefits and that assertion cannot be made at this late date.'®

Finally, Claimant takes issue with thc; actual calculation of the AWW. Referring
back ;[o the first alternative und_er Section 42-1-40, Cléimant argues that the Commission
must calculate wages by taking into accouﬁt the “actual number of weeks worked and
parts thereof.” As notéd abox}e, the»sec\ond alternative under Section 42-1-40, where this

language is found, is not appropriate in this case because it would produce an AWW that

'8 Claimant did not assert before the Commission that either Alside Revere or Ben Arnold were
his statutory employers. Instead, Claimant conceded that he was employed by Snelling Staffing.
(Hr’g Tr. 16, lines 15-20) (Id. 48, lines 9-13). He is bound by those statements on appeal.
JASDIP Props, 395 S.C. at 641, 720 S.E.2d at 489 (issue conceded below cannot be raised on

appeal). N
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is not fair to both the employee and t he employer. Consequently, that is not the
approach applied by the Commission and, as a result, Claimant’s insistence that} partial
weeks. be treated in_a specific manner is irrelevant. Instead, as noted above, the
Commission is afforded “[a]n elasticity or flexibility ... with a view toward always
achieving the ultimate ob\jective -of reflecting fairly a claifnant"s probable future earning
loss.” Bennett, 271 S.C. at 98, 245 S.E.2d at 131.

The Commission found that twenty weeke of work with Snelling .S;cafﬁngA was
insufficient to calculate Claithant’s AWW, “especially in light of his assignment aﬁd
- wages changing.” The Commission also found that there was no guarantee that Claimant-
would have continued fo a permanent assignment with Alside Revere and that his
employer, Snelling Staffing, “provides temporary assignments with a goal of permanent
i)lacement.” Acknowledging that the third employee wages did not “provide for fifty-two
We_e‘ks,” and were all for Alside Revere, the Commission concluded that “[a] fair and jusf
method to calculate the wages of the Claimant is to take an average of the wages along
with ... three other employee wages provided.” (Cemmission Decision p. 11). Thus,

here, Commission made the requisife findings to justify,its choice of alternate methods of

calculating AWW. See Swilling v. Pride Masonry of Gaffney, 401 S.C. 178, 187, 736

S.E.2d 672, 676 (Ct. App. 2012) (either the Commission must find or the record must
clearly show “the nec_essary conditi\ons to deviate exist before employing one of the
alternative methods of calculating average weekly wage”).

Claimant’s hourly analysis of Mr. Clark’s, Mr. A;tkins’ and Mr. Lampkin’s wage
records, and his insistence that each partial day or week be excluded from the calcula;tion

of those workers’ wages misses the point. The calculation is for the period of time
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worked — in reality, workers work part-days and part weeks for ‘alil kinds of reasons. The
| Commission cioes not perform an autopsy on each wage repbrt in order to derive the
AWW. The reported wages are the reﬁoﬁed wages for the relevant periods of time. The
Comrr\{ission properly bésed its AWW calculations on the submitted wage reports.

First, Messrs. Arkins, Clark and Lampkin’s wages were properly divided by the
number of periods for which they were -paic.1. (Cl. APA pp. 120-122). | Second,
Claimant’s sbeculations about partial weeks, reductions in salary and overtifne are not
supported Aby credible probative evidence in the reco;d. The calculation is not based on
the highest wages that cquld bossik:ly be paid under perfect circumstances during a
particular period; instead, AWW is calculated by téking the a;mount actually earned By an
- employee divided by the number of weeks worked.

Although Claimant ﬁow challenges the calculation of Mr. Lamp‘kin’.‘s average

wage, at the hearing before the Hearing Commissioner, both parties agreed that $618.50

was the correct amount. (Hr’g Tr. 8, lines 21-22) (I1d., 1(), lines 16-17). A partyis bound

by cpncessions made at trial. JASDIP Props, 395 S.C. at 641, 720 S.E.2d. at 489.

Although Claimant successfully moved to have M. Lampkin’s actual pay records from

his “subsequent, permanent” employment by Alside Revere entc;red int’o the recdrd, the
\

Hearing Commissioner correctly declined to rely on those records in order to change

Claimant’s AWW. (September Hearing Commiséioner Decisiqﬁ, p. 3). As noted above,

that decision was not appealed and is now the law of this case. See, e.g,, Creech, 320

S.C. at'564, 467 S.E.2d at 117; Ham, 193 S.C. 66, 7 S.E.2d 712.
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IV. The Commission correctly rejected Claimant’s Amended Form 30 as
untimely filed.

Claimant’s attempt to file 'an Amended Form 30 was both untimely and defective,
and the Commission properly declined te accept it. Sectien 42-17-50 provides, in
pertinent part, that an applicétion fo; review must be filed with the Commission “within
fourteen days from the date when notiee ef the award shall have been given,” end that
“[e]ach- applica‘don for commission review must be accompanied by a fee equai to that.
charged in circuit court for filing a surnrnons and‘complain‘t in order to defray the costs of
the review.” S.C. C(/)de Ann. § 42-17-56; see also S.C. Code Reg. § 67-701. The
requirements of Section 42-17-50 delineate the Full Commission’s appellate jurisdiction

and cannot be expanded by that body. Allison v. W.L. Gore & Assoc., 394 S.C. 185,

188-189, 714 S.E.2d 547 549- 550 (2011) (the fourteen day w1nd0w for appeals is
‘ Jurlsdlctlonal and cannot be extended) |

The first Hearing Commissioner Decision in this matter was filed on January 4,
2013. Pursuant to S.C. Code Ann. § 42-17-50, the deadline to file an appeal with the Full
Commission was January 18, 2013. Claimant, who was represented by counsel at that -
time, filed a timely Form 30, aiong witn the appropriate filing fee, raising six issues on
appeal to the Full Commission. (Form 30). Claimant filed an appellate brief with the
Full Commission, Respondents filed their brief, and Claimént filed a reply brief."

Claimant’s purported Amended Form 30 was dated October 9, 2013 end emailed

to the Commission on October 12, 2013/ (Amended Form 30). Filed over 10 months

after the January Hearing Commissioner Decision, it was neither timely to appeal that

1% See (Brief on Behalf of Claimant/Appellant, dated March 26, 2013) (Respondents’ Brief to the
Full Commission, dated April 10, 2013) and (Appellant’s Reply to Respondents Brief, served
May 15, 2013).
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decision nor accompaniec} by. the requisite ﬁling'fee. Claimant’s Amended Form 30
attempted to raise a number of issues, at least éight of which directly challenged‘£he
January Hearing Commissioner Decision. It was clearly outside t_h‘e 14-day window to
appéal the January Hearing Commissioner Decision.énd filed after the parties had fully
brieféd the appeal.”® Claimant’s Amended Form 30 was; therefore, ineffective to raise
new or additional issues to thé Full Commission. |

The Commission’s regulations do not provide for amended Form 30s. Compare
S.C. Code Reg. § 67-613 (amending requests for hearing and answers via Forﬁs 15, 50
and 52) with S.C. Code Reg. § 67-701 (Form 30 request for review hearing with no
provisions for amended filings). Claimant’s reliance on R.67-6]3(B)(4) is misplacéd.
The quoted portion specifically states that “if the nature of the cléim or the relief
requested changes, file a new hearing request according to R.67-207 unless R.67-610
applies.’; .S.C. Code Reg. § 67-613(B)(4). R.67-207 specifically refers to hearing
requests via Forms 15, 50 or 52, and does not refer to or implicate Form 30 appeals in
any way. R.67-610 likewise appligs to “Requests for Hearing” and “Answers” and not
Form 30 appeélls. Furthermdre, R.67-610(B) allows a party to amend a form “once as a
matter of course at any time before or within thirty days after it is served. Otherwise a
party may amend a form no later than ten days pfior to the hearing and only by leave .of
the Commissioner or by written consent of the adverse party.” S.-C. Code Reg. Ann. §
67-610(B). H'ere,‘ even if this section applied to his Form 30 request for appellate review,

which it does not, Claimant did not file his Amended Form 30 wi‘thin thirty days of his

20 Respondents note that the Commission had already set this matter for appellate review, (Notice
of Appellate Hearing, dated March 29, 2013), which review was delayed, on Claimant’s motion,
to allow the Hearing Commissioner to consider additional evidence consisting of Mr. Lampkin’s
pay records. '
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original Form 30 and did nof obfai'n either leave of the Commissioner or Respondents’
consent. | ) |
Although Claimanth’»s Amended Form 30 may'_have been timelyt to appeal issues
decided in the September Hgaring Covmmis‘sioner Decision, he failed to submit thé’
statutorily-reqﬁired filing fee with hlS Amended Form 30, SC Code Ann. § 42-17-50;
S.C. Code Reg. § 67-701 , and did not ﬁlé, a From 32 request for waiver of filing fees. As

a result, he Tailed to effectivély appeal the Septembér Hearing Commissioner Decision.

Thus, the unappealed September Hearing Commissioner Decision is the law of the cavse’

with respect to the issues décidéd therein. See, e.g., Brunson v. Americap Kovo
Be'aring' s, 367 S.C. 161, 165-66, 623 S.E.2d 870, 872 (Ct. App. 2005) (findings of fact
and conclusions of law of 'the Hearing Commissioner ‘become the law of the ‘case unless
appealed to the Full Commission); HLrh, 193 S.C. 66, 7 S.E.2(d 712 (holding that “all-
findings of fact and law by the hearing cqmmissioner became’and are.the law of th[e]
case, except only.th(;se. within the scope of the exception of defendah't and the notice
given to the parties by the com‘missioﬁ”). |

Claimant appeafs confused regarding the reasons why his Amended Form 30 was

. improper and untimely, arguing that the Commission failed fo'propérly serve it on

Reépondents. Claimant’s attempt to file an Amended Form 30 did not fail for lack of
service; instead, és noted: above, it failed ‘.because it was ﬁntimely'to appeal the January
Hearing Commissioner Decision, and was ineffffctive as to the September Hearing
Commissioner D‘ecrision for lvack of the statutorily-requiréd filing fee.

In addition, contrary to suggestions contained in Claimant’s Brief, the Appellafe

Panel he‘aring set for October 14, 2013 was solely to consider the issues raised in his
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January 14, 2013 Form 30 appealing issues in the January Hearing Commissioner

2

Decision. He was advised of this on numerous occasions.”’  Claimant’s appeal of the

~

January Hearing Commissioner Decision previously had been set for appellate review,?
and fully briefed by botb parties.. The October i, 2013 Notice of Appellate Hearing'
\ .
merely advised Claimant as to the date set for argument on his previously-noticed and
fully-briefed api)eal to the Full Commission. Thus, whether the Commission served his
unperfected Amepded Form 30 prior to the Octbber 14, 2013 Appellate Panel hearing
| puréuant tol Reg. 67-211 is of no import.*> |
\ Ciaimant’s implication thét the Appellate Panei accepted his Amended Form 30
as properly filed based on the statement by Commissioner Barden that they had the
Amended Form 30 in front of them, énd then “retroactively” exclﬁded it, is without merit
or legal support. As explaihed above, his Amended Form 30 did not comply-'with either
S.C. Code Ann. § 42-17-50 or S.C. Code Reg. § 67-701. The defects in 'Claimant’s

attempt to file an Amended Form 30 could not be “cured” by a statement by a

Commissioner, Allison, 394 S.C. at 188-189, 714 S.E.2d at 549—559, and certainly not by

\ / !

2! See (Email correspondence between John McDaniel, Eugenia Hollmon, Gary Cannon, Valerie
Deller, Virginia Crocker, and Allison Nussbaum, “Re: receipt of order ‘scwcec # 11162757,
dated Oct. 4, 2013); (Email correspondence between Virginia Crocker, John McDaniel, and
Allison Nussbaum, “Re: receipt of order ‘scwce # 1116275, dated Oct. 4, 2013); (Email
correspondence between Keith Roberts, John McDaniel, Allison Nussbaum, Virginia Crocker and
Gary Cannon, “Re: remanded or bifurcated? SCWCC file # 1116275,” dated Oct. 8, 2013);
(Email correspondence between Keith Roberts, John McDaniel, Gary Cannon, Virginia Crocker,
Allison Nussbaum, “Re: Application for notice wee #1116275,” dated Oct. 10, 2013).

" 2 See (Notice of Appellate Hearing, dated March 29, 2013). -

2 Furthermore, unless and until Claimant filed a timely Form 30 with the appropriate filing fee,
there was no requirement for the Commission to serve other parties with his improperly and
incompletely filed submission.
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Claimant’s own mistaken belief that hlS Amended Form 30 was ]Sroperly before and

would be considered by the Appellate Panel.?*

As is the case with many of C!éimant’s other allegations of wrong-doing by the

Commission or Respondents, it is his own misunderstanding of applicable law and/or
. . . e .

Commission rules and procedures that lies at the heart of his disagreement with the .

Commission. Despite repeated offers to postpone hearings so that he could obtain

counsel, Claimant voluntarily and purposefully chose to proceed pro se and must accept

. the consequences of his decision to do so.

This Court should hold that the Commission properly rejected . Claimant’s
Amended Form 30, including the attachments he attempted to submlt at that time.

V. The Commission properly rejected Clalmant’s request- for penalties
and/or sanctlons :

Claimant‘ incorrectly asserts that the Commission erred in not penalizing
Respondents for late payment of both TTD and Temporary Partial Disability. This issue

is not preserved for appellate review. Claimant did not seek such sanctions in either his

Form 50 or Form 58. (See Cl. Form 50) (Cl. Form 58). He did not raise this issue at the

hearing before Commissioner James. (Hr’g Tr. 5, line 5 — 11, line 4 (summarizing in
\ : \ A
, \ -
detail issues to be determined at the hearing)). Although Claimant raised this issue in his
Form 30, he abandoned it in his initial Brief fo the Commission, where Claimant’s former

counsel reduced his exceptions on appeal to the Full Commission to three arguments.

(Brief on Behalf of Claimant/Appellant, dated-March 26, 2013). ,

2 Claimant’s assertion that R.67- 610(C) provides him relief is also mistaken. S.C. Code Reg: §
67-610 addresses the contested”-case procedure for the initial hearmg before a Hearing
Commissioner. S.C. Code Reg. §§ 67-701 through 67-712 govern the Review and Hearing
procedures before the Full Commission.
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Furthermore, this issue is meritless. The date-stamps on Claimant’s checks, (Cl.
APA pp. 91-109), are unidentified .';md, therefore, lack aﬁy brobaﬁve value. There Was no
testimony elicited at the hearing indicating who pﬁt the date-stamps on the copies of
Claimant’s checks or for what purpose.’ It is just as likely‘that these are the dates on
which Claimant préyi'ded his attoméy with a copy of the ghegks as that tﬁey are the date
that Claimant himself received them. Any conclusion that Claimant was paid benefits
late based on unexplained and unidentified date stamps on -copies of checks would
amount to impermissible speculation. FE.g., Coleman, 245 SC at 630-31, 142 S.E.2d at |
45. | Without any support for his argument that he ié entitled to penalties, Claimant’s
assértion that he is entitled to a ten percent increase in compensation under SC Code
Ann. § 42-9-90 is misplaced and also sh_buld be rejected.

With respect to Claimant’s allegation that Respondents should have been
pehalized fof not authoriziilg medical care as ordered or in a timely rﬁanner, this issue is
not properly before this Court. C‘laimrant did not raise this issue in his Form 50 (Cl. Form
50), his Form 58 (Cl. Form 58). Respoﬁdents note that, when Claimant and his counsel
atterﬁpted to raise this issue wiffl the Hearing Commissioner, she édvised that that issue
was not before her. (Hr’g Tr. 33, line 20 — 34, line 11 (Commissionef James advising
Claimant that she would look at the pictures of his foot wound, but “what we’re
" determining is pe‘rmanency”)).‘- Claimant did not. raise this issue in his Form 30. (CL
Form 30). Therefore, it is not preserved for appellate review. Green, 311 S.C. at 80,

427 S.E.2d at 687; Ham, 193 S.C. 66, 7 S.E.2d 712.

i

 Claimant cannot provide an explanation of these date stamps to this Court now and ask it to/
become the fact finder, when such evidence was never presented to the Commission. See, e.g.,
Canteen, 400 S.C. at 558, 735 S.E.2d at 250.
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Substantively, Claimant’s argument is Without merit.* Nearly all of Claimant’s
complaints‘rcgaraing delayed or lack of medical treatmenf occurred prior to the January
HeariEg Commissioner Decision, issued January 4, 2013. None of the medical treatment
Claimant alleges he was entitled to but did not receive was ordered by the Commission.
Therefore, he is not entitled to any penalty and/or sanctions.

Finally, ;:iting Section 42-9-260(F), Claimant erroneously argues that the
Commission Decision is defective because it allowed Respondents to stop paying TTD as
of .the date Claim;ani reached MMI Section 42-9-260(F) simply dées not apply in this
case. Respondents’ request to terminéte TTD was pursuanf to Section 442-9-260(D),
(Employer’s Form 21, dated Sept. 17, 2012), which provides, 1n pertinent paﬁ, that “[i]f
an employee has beép declared as having reached maximum medical improvement, the
employer may request a héaring to adAdressA the terminati.on' of temporary disability
payments.” S.C. Code Ann. § 42-9-260(D). Fﬁrthermore, as discussed above, Clajmanf
has not and cannot establish on this record that payments to him were late. Therefore,
this Court should reject his argument regarding S.C. Code Ann. § 42-9-260. |

V1. Claimant’s remaining arguments regarding alleged Due Process rights
violations are meritless.

Contrary to Claimant’s assertions otherwise, he has not been denied any due
process to which he is entitled. Procedural due proce'ssv“is flexible and calls for such

7
procedural protections as the particular situation demands.” Jones v. South Carolina

Dept. of Health & Envt’l Control, 384 S.C. 295, 316, 682 S.E.2d 282, 294 (Ct. App.

2009). Due process “requifes (1)1 adequqte notice; (2) adeduate opportunity for a hearing;

/

% Although Claimant indicates his Motion for penaltieé is dated July 1, 2013, the only Motion for
Penalties in Respondents’ file is dated June 11, 2013 and was filed with the Commission on June
14, 2013. : ' :
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~ (3) the right to introduce evidénce; and (4) the right to confront and cross-examine

witnesses.” Clear Channel Outdoor v. City of Myrtle Beach, 372" S.C. 230, 235, 642
S.E.2d 565; 567 (2007). In order to prevail on a clairn that he was denied due process in -
an administrative setting, Claimant must show he has been substantially prejudiced.
Jones, 384 S.C. at 316, 682 S.E.2d at ,294’727 |

Claimant was represented by counsel at the November 28,‘201.2 hearing before
Commissioner James. I—ie was not only allowed but obligated to present all the relevant
evidence and testimony at that hearing. See S.C. Code Reg. §.67-613.-

First, Claimant argues the he was denied due process when the Hearing
Commissioner denied his attempt to subpoena two employees of Snelling Stafﬁng and
the claims adjuster for Snelling’s insurer at the July 8, 2013 remand hearmg At that
hearing, Commissioner James clarified that the remand was solely to consider the

recently-submitted Lampkin pay records and their impact, if ahy, on the AWW

“calculation. (July 8 Hr’g Tr., 3, line 21 — 4, line 1). She properly granted Respondents’

Motion to Quash, as the subpoenaed individuals simply could not speak to anything
regarding employment records from Alside Revere. (july 8 Hr’ g Tr. 4, line 15 — 6, line
11) (Id., 16, line 13 — 18, line 7).

Claimant also argues that he should have been allowed to submit additional

evidence, including his deposition ‘transcript, at the July 8, 2013 remand Hearing. - As

7 The issue in Adams v. H.R. Allen, Inc., 397 S.C. 652(\, 726 S.E.2d 9 (Ct. App. 2012) was the
method by which a portion of the initial hearing transcript, which was inaudible in part, was
reconstructed. The impermissible method chosen by the hearing commissioner restricted counsel
to the exact questions they asked in the first hearing, but allowed the claimant to testify however
he chose. State v. Mouzon, 326 S.C. 199, 485 S.E.2d 918 (1997) involved a criminal trial
wherein the defendant, who presented no evidence during trial, was denied his right to make the
final closing argument to the jury, to which he was entitled. In contrast, here, Claimant’s
repeated attempts to circumvent Commission statutory and regulatory procedures properly were
denied and do not constitute a violation of dueé process.
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noted above, that hearing was convened for the sole purpose of considering Mr.
Lampkin’s pay re¢ords. (Notice of Hearing, déted June 19, 2013) (Efnail correspondénce
between John McDaniel and Tamara Morris, “Re: wee file # 11162757, dated June 26,
2013 and 'Juné 27, 2013) (July 8 }_\Ir’g Tr., 3, line 21 — 4, line 1). In additioh, fhis
evidence does not meet the standard for late discovered evidence. See S.C. Code Reg. §
67-707. At a minimum, his /deposition was not newly discovered but; in fact, was known -
to him prior to ,the November 28, 2012 hearing before Commissioner james. In his May
10 Motion, Claimant admitted that he was under the mistaken impression that his
deposition had been admitted into the record — this explanation simpiy does not meet the
requirements of S.C. Code Reg. § 67-707. ~ |
Contrary to Claimant’s assertions otherwise, the Commission’s October 1, 2013

Notice of Appellate Hearing did not violate Claimant’s due process rights. As is
explained above, this was a rescheduled appeal hearing(; the appeal was first scheduled to
be heard on April 16, 2013, and both parties had filed appeal briefs. That appellayé
hearing was postponed as a result of Claimant’s request to have the Hearing
Commissioner qonsider Mr. Lampkin}é pay records. In response to repeated inquiries
from Claimant, the Commission explained that the 'appeal heafing schegiuleci for October
14, 2013 would consider only the issues raised on. his Form 30 appeal of the january
Hearing Commissioner Décision. (Email correspondence between John McDahiell,
Eugenia Hollmon, Gary Cannon, Valerie Deller, Virginia Crocker, and Allison

Nussbaum, “Re: receipt of order ‘scwcc # 1116275°”, dated Oct. 4, 2013) (Emailv

correspondence between Virginia Crocker, John McDaniel, and Allison Nussbaum, “Re:
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receipt of ordér ‘scwcq '# 1116275, dated ch. 4, 20135. | Thus, the fssue;s to be .
addresse/d ét the appeal hearing had been briefed months previous.

VFiﬁélly, Cla_ifnant misreads Se'ction 1-23-350,7 which provides, in pertinent paﬁ
that, “[i]f, in accc;rdance‘ with agency‘rules, a party submitted proposed findings of fact,
the decision shall include a ruliﬁg ﬁpon each proposed finding.” S.C. Code Ann. §-1-23-
356. The Commission does not have rules or regulations governing or allowing for each
paﬁy to submit proposed .ﬁndings of fact in' the workers’ compensation context.?®
Furthermore, Claimant’s suggestion would fender workers’ comf)ensation proceedings
uncontrollably unwieldy. Parties éould submit leng{hy proposed findings that wéuld
require -tﬂeJCommission'essegtially to rehear the entire matter each time it proposed to
enter a written decision. | |

This Court should reject Claimant’s due process arguments as meritless and

unsupported.

il

% Instead, the Commission has a long-standing practice of issuing a detailed Request for
Proposed Order, such as the ones sent to Claimant’s counsel, (Request for Proposed Order, dated
Dec. 3, 2012), to Staff Attorney Roberts, (Request for Proposed Order, dated Aug. 6, 2013), and
the request issued by the Commission on October 31, 2013. (South Carolina Workers’
Compensation Commission Request for a Proposed Decision and Order, emailed and mailed Oct.
31, 2013). In such requests, the Commission always reserves “the right to modify and/or delete
any or all portions of the submitted Decision and Order.” (Id.).
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; CONCLUSION

Respondents respectfully request that this Court affirm the Commission in its

entirety.

i
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