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GUILTY PLEA - NOVEMBER 1, 2010

MR. HUCKS: YOUR HONOR, THE STATE AT THIS TIME
WOULD CALL THE CASE OF THE STATE OF SQUTH CAROLINA V. MR.
KEVIN LESHON HOLT. YOUR HONOR, IT’'S THE STATE'’S
UNDERSTANDING HE’LL BE PLEADING GUILTY TO INDICTMENT NUMBER
2010-GS-26-2915. IT WAS ORIGINALLY INDICTED FOR
TRAFFICKING COCAINE 100 TO 200 GRAMS. IT'S THE STATE’S
UNDERSTANDING HE'’LL BE PLEADING GUILTY TO A LESSER INCLUDED

OFFENSE, YOUR HONOR, OF TRAFFICKING COCAINE 28 GRAMS TO 100

GRAMS. IT'S A NEGOTIATED SENTENCE OF 12 YEARS, YOUR HONOR.

THE COURT: ALL RIGHT, THANK YOU.

MR. HUCKS: YOUR HONOR, THE STATE, AS WE TALKED
ABOUT IN CHAMBERS EARLIER, IS REQUESTING THAT YOU WITHHOLD
SENTENCE ON MR. HOLT -

THE COURT: ALL RIGHT, SIR.

MR. HUCKS: --- UNTIL THE DEPOSITION OF HIS
CODEFENDANT IN THIS CASE.

EXAMINATION OF MR. HOLT REGARDING RIGHTS
BY THE COURT:

THE COURT: AND, SOLICITOR, THE INDICTMENTS FOR
2010-2917, FOR POSSESSION WITH INTENT TO DISTRIBUTE COCAINE
BASE AND 2010-2916, POSSESSION WITH INTENT TO DISTRIBUTE
HEROIN, WHAT'S THE STATE’S INTENTION ON THOSE?

MR. HUCKS: THEY WILL BE DISMISSED AS A RESULT
OF THIS PLEA, YOUR HONOR.

THE COURT: ALL RIGHT, VERY GOOD. ALL RIGHT,
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GUILTY PLEA - NOVEMBER 1, 2010 4

MR. HOLT, GIVE ME YOUR ATTENTION, PLEASE, SIR. YOU COME
BEFORE THE COURT‘PLEADING GUILTY TO TRAFFICKING COCAINE
WEIGHT 28 TO 100 GRAMS FIRST OFFENSE; IS THAT CORRECT, SIR?
DEFENDANT HOLT: YES, SIR.
THE COURT: ALL RIGHT, STR, IN THIS PARTICULAR
MATTER YOU UNDERSTAND THAT THAT IS A LESSER INCLUDED

OFFENSE OF THE ONE FOR WHICH YOU WERE INDICTED? YOU WERE

INDICTED FOR A SECOND OFFENSE; IS THAT CORRECT?

DEFENDANT HOLT: YES, SIR.

THE COURT: ALL RIGHT, SIR, LET’'S SEE, I'M
SORRY, LET'S SEE HE WAS INDICTED, I'M SORRY, YOU INDICTED
FOR TRAFFICKING COCAINE WEIGHT 100 TO 200 GRAMS; IS THAT
CORRECT, THAT’S WHAT YOU WERE INDICTED FOR, CORRECT?

DEFENDANT HOLT: YES, SIR.

THE COURT: AND YOU’RE PLEADING TO THE LESSER OF
28 TO 100, CORRECT?

DEFENDANT HOLT: YES, SIR.

THE COURT: ALL RIGHT, VERY GOOD, THIS
PARTICULAR MATTER WAS PRESENTED TO THE HORRY COUNTY GRAND
JURY AND A TRUE BILL WAS RENDERED IN THIS MATTER ON JULY
l29TH, 2010; DO YOU UNDERSTAND THAT?

DEFENDANT HOLT: YES, SIR.

THE COURT: ALL RIGHT, SIR, AND THE MATTER COMES
BEFORE THE COURT BY NEGOTIATIONS OR THAT HAVE BEEN

CONDUCTED AMONG YOURSELF, YOUR ATTORNEY, AND THE STATE FOR
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GUILTY PLEA - NOVEMBER 1, 2010 . 5
A SENTENCE OF 12 YEARS; YOU UNDERSTAND THAT?

DEFENDANT HOLT: YES, SIR.

THE COURT: ALL RIGHT, SIR, NOW YOU UNDERSTAND I
DON'T HAVE TO ACCEPT, WAS IT A RECOMMENDATION OR A
NEGOTIATION?

MR. HUCKS: IT'S A NEGOTIATION, YOUR HONOR, IT'S
A RECOMMENDATION, YOUR HONOR, IT'S WHAT WE AGREED TO.

MR. AXELROD: YOUR HONCR, MY UNDERSTANDING WAS
A NEGOTIATION OF 12 YEARS.

THE COURT: ALL RIGHT, THAT’'S FINE. ALL RIGHT,
NOW, MR. HOLT, YOU UNDERSTAND I DO NOT HAVE TO FOLLOW THOSE
NEGOTIATIONS?

DEFENDANT HOLT: YES, SIR.

THE COURT: YOU UNDERSTAND THAT?

DEFENDANT HOLT: YES, SIR.

THE COURT: ALL RIGHT, SIR, I WOULD ALLOW YOU TO
WITHDRAW YOUR PLEA BUT I DON’T HAVE TO ACCEPT THAT AS A
SENTENCE; YOU UNDERSTAND THAT?

DEFENDANT HOLT: YES, SIR.

THE COURT: ALL RIGHT, SIR, AND YOU ALSO
UNDERSTAND THAT THE STATE HAS REQUESTED TO HAVE THE COURT
NOT IMPOSE THE SENTENCE UNTIL THE COURT DISPOSES OF A CASE
INVOLVING A CODEFENDANT BY THE NAME OF A ELENA KING; YOU
UNDERSTAND THAT?

DEFENDANT HOLT: YES, SIR.
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GUILTY PLEA - NOVEMBER 1, 2010 6

THE COURT: TO ACCEPT YOUR PLEA BUT NOT IMPOSE A
SENTENCE UNTIL THAT PARTICULAR CASE 1S DISPOSED OF; DO YOU
UNDERSTAND THAT?

DEFENDANT HOLT: YES, SIR.

THE COURT: ALL RIGHT, SIR, UNDERSTANDING ALL
THIS DO YOU WANT TO GO FORWARD WITH YOUR GUILTY PLEA AT
THIS TIME?

DEFENDANT HOLT: YES, SIR.

THE COURT: ARE YOU CURRENTLY UNDER THE
INFLUENCE OF ANY DRUGSlOR INTOXICANTS OF ANY KIND OR
CURRENTLY HAVE THEM IN YOUR SYSTEM?

DEFENDANT HOLT: NO, SIR.

THE COURT: ARE YOU SUFFERING FROM ANY KIND OF

PHYSICAIL, MENTAL, EMOTIONAL PROBLEM THAT WOULD KEEP YOU

'FROM UNDERSTANDING WHAT YOU'’'RE DOING HERE TODAY?

DEFENDANT HOLT: NO, SIR.

THE COURT: NOW WHEN YOU ENTER YOUR GUILTY PLEA
YOU GIVE UP CERTAIN CONSTITUTIONAL RIGHTS. AMONG THOSE ARE
ARE THE RIGHT TO REMAIN SILENT SC WHEN YOU TALK TO ME
YOU'RE GIVING .THAT RIGHT UP; DO YOU UNDERSTAND THAT?

DEFENDANT HOLT: YES, SIR.

THE COURT: OTHER RIGHTS ARE THE PRESUMPTION OF
INNOCENCE, THE RIGHT AGAINST SELF INCRIMINATION AT A TRIAL.
THE STATE HAS TO PROVE YOUR GUILT BEYOND A REASONABLE

DOUBT. WHEN YOU PLEAD GUILTY YOU GIVE THOSE RIGHTS UP; DO
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GUILTY PLEA - NOVEMBER 1, 2010 7
YOU UNDERSTAND THAT?

DEFENDANT HOLT: YES, SIR.

THE COURT: YOU'RE ENTITLED TO A JURY TRIAL, 12
MEN AND WOMEN WOULD LOOK AT THE FACTS PRESENTED BY THE
STATE TO SEE IF THERE ARE INDEED ENOUGH FACTS TO PROVE YOU
GUILTY BEYOND A REASONABLE DOUBT. WHEN YOU ENTER YOUR. PLEA
YOU GIVE UP THOSE RIGHTS; DO YOU UNDERSTAND THAT?

DEFENDANT HOLT: YES, SIR.

THE COURT: AND IN THAT JURY TRIAL WITH YOUR
ATTORNEY YOU HAVE THE RIGHT TO QUESTION THE WITNESSES AND
THE EVIDENCE. YOU HAVE THE RIGHT TO PRESENT A DEFENSE;
YOU CAN TESTIFY. YOU CAN CALL WITNESSES ON YOUR BEHALF BUT
WHEN YOU PLEAD GUILTY YOU GIVE ALL THAT UP; DO YOU
UNDERSTAND THAT?

DEFENDANT HOLT: YES, SIR.

THE COURT: NOW YOU COME BEFORE THE COURT AND
YOU’RE PLEADING GUILTY TO TRAFFICKING COCAINE WEIGHT 10 TO
28 GRAMS; ARE YOU PLEADING GUILTY TO THIS CRIME FREELY AND
VOLUNTARILY?

DEFENDANT HOLT: YES, SIR.

THE COURT: OF YOUR OWN FREE WILL AND ACCORD?

DEFENDANT HOLT: YES, SIR.

*  THE COURT: PLEADING GUILTY BECAUSE YOU ARE

GUILTY OF THIS CRIME?

DEFENDANT HOLT: YES, SIR.
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GUILTY PLEA - NOVEMBER 1, 2010 8

THE COURT: DID ANYBODY PROMISE YOU ANYTHING OR
THREATEN YOU OR FORCE YOU IN ANY WAY TO GET YOU TO PLEAD
GUILTY?

DEFENDANT HOLT: NO, SIR.

THE COURT: NOW YOU’'RE HERE WITH YOUR ATTORNEY
MR._AXELROD; IS THAT CORRECT?

DEFENDANT HOLT: YES, SIR.

THE COURT: REGARDING THIS CASE AND THE OTHER
TWO THAT WERE PREVIOUSLY MENTIONED THAT THE STATE WOULD
DISMISS IN CONJUNCTION WITH THE PLEA DID YOU TALK TO YOUR
ATTORNEY ABOUT ALL THESE CASES?

DEFENDANT HOLT: YES, SIR.

THE COURT: HAVE YOU HAD ENOUGH TIME TO TALK TO
HIM ABOUT ALL THE CASES?

DEéENDANT HOLT: YES, SIR.

".THE COURT: DO YOU NEED ANY MORE TIME TO TALK TO

HIM?
DEFENDANT HOLT: NO, SIR.
" THE COURT: ARE YOU SATISFIED WITH HIS HELP AND
REPRESENTATION?
DEFENDANT HOLT: YES, SIR.
" THE COURT: ANY COMPLAINTS ABOUT HIS HELP OR
REPRESENTATION?

DEFENDANT HOLT: NO, SIR.

THE COURT: ALL RIGHT, MR. AXELROD, YOU
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‘GUILTY PLEA - NOVEMBER 1, 2010 9

REPRESENT THE INTERESTS OF YOUR CLIENT MR. HOLT IN THIS
CASE AND THE OTHER TWO, CORRECT?
MR. AXELROD: I DO, YOUR HONOR.
THE COURT: AND HE COMES BEFORE THE COURT
TENDERING HIS PLEA OF GUILTY TO THE OFFENSE NAMED; DO YOU
CONCUR?
MR. AXELROD: I DO, YOUR HONOR.
'THE COURT: AND DO YOU BELIEVE HE'S COME BEFORE
THE COURT OF HIS OWN FREE WILL AND ACCORD?
MR. AXELROD: HE IS, YOUR HONOR.
 THE COURT: AND HAVE YOU EXPLAINED TO HIM HIS
CONSTITUTIONAL RIGHTS, ANY DEFENSES HE MIGHT HAVE, AS WELL
AS THE INFORMATION, THE EVIDENCE IN THE POSSESSION OF THE
STATE?
' 'MR. AXELROD: I HAVE, YOUR HONOR.
THE COURT: THANK YOU VERY MUCH, SIR. ALL
RIGHT, SOLICITOR, THE FACTS OF THE CASE, PLEASE?

. MR. HUCKS: YES, YOUR HONOR, ON THE NIGHT OF
FEBRUARY 3RD OF 2010 THE OFFICERS OF THE MYRTLE BEACH
POLICE DEPARTMENT NOTICED THE DEFENDANT MAKE A HAND TO HAND
TRANSACTION WITH WHAT THEY BELIEVED WAS A, WHAT THEY
éELIéva TO BE A DRUG TRANSACTION. THEY FOLLOWED THE

PERSON:THAT HE HAD THE TRANSACTION WITH. UPON MEETING WITH

THAT. PERSON THEY ARRESTED HIM FOR POSSESSING A QUANTITY OF

DRUGS. THAT PERSON SAID THAT MR. HOLT WAS THE PERSON WHO
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GUILTY PLEA - NOVEMBER 1, 2010 10

HAD SOLD HIM THE DRUGS AND TOLD HIM WHERE HE STAYED AT THE
CROWN REEF MOTEL. THEY WENT AND CONDUCTED SURVEILLANCE ON
THE CROWN REEF HOTEL AND THE FOLLOWING MORNING THEY SAW MR.
HOLT AND A CODEFENDANT, MS. KING, LEAVE THE CROWN REEF
HOTEL, GET IN A VEHICLE, GO PICK UP ANOTHER GENTLEMAN, AND
DRIVE TO SURFSIDE WHERE THEY WENT TO A TACO BELL.

THEY SAW MR. HOLT GET IN AND OUT OF THE VEHICLE
SEVERAL TIMES, GO MEET WITH OTHER PEOPLE, COME BACK, GET
BACK IN THE VEHICLE. AT ONE POINT HE GOT OUT AND DROVE

AWAY WITH SOME OTHER FOLKS WHERE MS. KING FOLLOWED THEM

" AROUND. THE POLICE BELIEVED ALL THIS TO BE INDICATIVE OF

DRUG ACTIVITY, THE MULTIPLE TIMES OF GETTING OUT, GOING TO
MAKE TRANSACTIONS WITH FOLKS AND GETTING BACK IN THE CAR.

THEY FOLLOWED THE CITY, THEY FOLLOWED THE
DEFENDANT BACK INTO THE CITY LIMITS OF MYRTLE BEACH WHERE
UPON ENTERING THE CITY LIMITS OF MYRTLE BEACH HE WAS
STOPPES'FOR HAVING A TAG LIGHT OUT. HE WAS PLACED UNDER
ARREST FOR AN OPEN BENCH WARRANT THAT HE HAD IN THE CITY OF
MYRTLE BEACH AND MS. KING WAS FOUND TO BE IN POSSESSION OF
101:42 GRAMS OF COCAINE.

THE COURT: ALL RIGHT, VERY GOOD. ALL RIGHT,
MR. .HOLT, YOU HEARD THOSE FACTS OF THIS PARTICULAR CASE AND
FURTHER THOSE ARE THE FACTS THAT ARE SET FORTH IN YOUR
INDICTMENT; ARE THOSE FACTS TRUE AND CORRECT?

DEFENDANT HOLT: NOT ALL OF THEM.
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GUILTY PLEA - NOVEMBER 1, 2010 11
THE COURT: ALL RIGHT, SIR, TALK TO YOUR

ATTORNEY MR. AXELROD FIRST.

MR. AXELROD: YOUR HONOR, WHAT MY CLIENT IS
TELLING ME IS THAT HE SAYS THAT THEY DIDN'T SEE HIM MAKE A
DRUG SALE INITIALLY BUT WHAT I SAID TO HIM ON THE RECORD
AND WHAT THEY READ WAS I THINK THAT SOMEBODY SAID THAT THEY
BOUGHT DRUGS FROM MR. HOLT.

THE COURT: THAT THEY HAD STOPPED THIS
INDIVIDUAL AND HE INFORMED THEM THAT HE HAD BOUGHT THE
DRUGS -FROM MR. HOLT. -

MR. AXELROD: AND THEN THE SOLICITOR WENT ON TO
SAY AT THAT POINT THEY PUT HIM UNDER SURVEILLANCE.

THE COURT: SURVEILLANCE.

MR. AXELROD: AT THE CROWN REEF.
| THE COURT: RIGHT. ALL RIGHT, SO WITH THAT
CHANGE OR ADDITION TO THE FACTS ARE THOSE FACTS TRUE AND
CORRECT?

DEFENDANT HOLT: YES, SIR.

THE COURT: ALL RIGHT, AND YOU UNDERSTOOD WHEN
You EQGRGED IN THAT KIND OF ACTIVITY AS DESCRIBED BY THE
STATE AND. IN YOUR INDICTMENT YOU'RE COMMITTING A CRIME; DO
YOU .UNDERSTAND THAT?

" DEFENDANT HOLT:  YES, SIR.
THE COURT: HAVE YOU UNDERSTOOD MY QUESTIONS

HERE TODAY?
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GUILTY PLEA - NOVEMBER 1, 2010 12

DEFENDANT HOLT: YES, SIR.

THE COURT: HAVE ALL YOUR ANSWERS BEEN THE
TRUTH?

DEFENDANT HOLT: YES, SIR.

THE COURT: ANYBODY TELL YOU HOW TO ANSWER MY
QUESTIONS?

DEFENDANT HOLT: NO, SIR.

_ THE COURT: AND YOU UNDERSTAND YOU HAVE THE

RIGHT TO APPEAL YOUR GUILTY PLEA WITHIN TEN DAYS?

DEFENDANT HOLT: YES, SIR.

'THE COURT: I FIND THERE’S BEEN A SUBSTANTIAL
FACTUAL BASIS FOR THE PLEA. I FIND THE DEFENDANT'S
DECIsin TO PLEAD GUILTY HAS BEEN DONE FREELY, VOLUNTARILY,
KNOWINGLY, AND INTELLIGENTLY MADE. HE’S HAD THE ADVICE OF
COMéETEN?;COUNSEL WITH WHOM HE’S SATISFIED THEREFORE MR.
HOLT'S DECISION TO PLEAD GUILTY TO TRAFFICKING IN COCAINE
WEIGHTJéé'To 100 GRAMS FIRST OFFENSE IS ACCEPTED. I WAS
JUST CHECKING THE CDR CODE TO MAKE SURE THAT THOSE WERE
CORREGT.

| SINCE I’'M GOING TO NOT SENTENCE MR. HOLT RIGHT

NOW AND I’LL SEE WHERE THE OTHER CASE IS, MR. AXELROD, DO
YOU:WAN£ TO WAIT UNTIL THE ACTUAL SENTENCING TO ADDRESS THE
COURT RATHER THAN DOING IT RIGHT NOW?

MR. AXELROD: YOUR HONOR, IT'S MY UNDERSTANDING

WE HAD NEGOTIATED A 12 YEARS.
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GUILTY PLEA - NOVEMBER 1, 2010 13
THE COURT: ALL RIGHT.

MR. AXELROD: MY CLIENT HAS NO CRIMINAL DRUG
CONVICTIONS. THIS IS HIS FIRST CONVICTION, YOUR HONOR.
THE COURT: OKAY.

MR. AXELROD: IT'S A STEEP, IT'S A STEEP

SENTENCE AND I THINK IN TERMS OF THE WEIGHT THAT HE WAS

CARRYING IT'S PROBABLY APPROPRIATE.
THE COURT: ALL RIGHT.
MR. AXELROD: 1I’'VE EXPLAINED TO HIM THAT HE
COULD HAVE BEEN CHARGED UNDER THE 100 TO 200 WHICH WOULD
HAVE PUT HIM I THINK THE SEVEN TO 25, CORRECT?
THE COURT: IT WOULD HAVE BEEN 25 YEARS.
MR. AXELROD: TWENTY-FIVE.
THE COURT: THE 100 TO 200 IS 25 YEARS.
MR. AXELROD: STRAIGHT 25.
THE COURT: STRAIGHT 25 YEARS.
MR. AXELROD: I TOLD MY CLIENT AND TO PUT ON THE
RECORD MY CLIENT MAKES A CONFESSION AT THE POLICE
DEPARTMENT. HE SPEAKS TO THE OFFICERS AND HE PUTS ON THE
RECORD THAT THE DRUGS WERE ALL HIS. I SAID WITH THAT

CONFESSION ALONE, AND HE WAS A GRAM AND A HALF OVER THE 100

_GRAMS; I SAID REALLY WE HAVE NO CHOICE BUT TO TAKE WHAT THE

STATE HAS OFFERED US HERE. I THINK IT’'S THE APPROPRIATE

THING FOR HIM TO DO AND I WOULD ASK THE COURT TO TAKE THE

NEGOTIATION OF 12.
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GUILTY PLEA - NOVEMBER 1, 2010 14
- THE COURT: ALL RIGHT, VERY GOOD, ALL RIGHT ~---

MR. AXELROD: AND, YOUR HONOR, FOR THE RECORD --

THE COURT: YES, SIR.
MR. AXELROD: ONE MORE THING FOR THE RECORD.
FROM THE TIME MY CLIENT WAS STOPPED HE HAS OWNED ALL THE

DRUGS. I KNOW THAT THE CODEFENDANT ACTUALLY HAD THE DRUGS

ON HER-AT THE TIME BUT MY CLIENT HE TOLD THE POLICE WHEN HE

HIREPWME RECENTLY HE TOLD ME HE‘'S ALWAYS MAINTAINED IT WAS
HIS DRUGS. I THINK HE GAVE THEM TO HER AND SAID, HERE,
STICK fﬁESE DOWN YOUR PANTS OR SOMETHING BUT WHICH HAPPENED
I THINK,'BUT'CLEARLY FROM THE VERY BEGINNING WHEN HE
CONFESSED TO THE POLICE ON THAT TAPE RECORDED STATEMENT HE

TELLS ,THE POLICE THEY WERE MY DRUGS. I JUST WANT THE COURT

.TO BE AWARE THAT HE'S MAINTAINED THAT FROM THE TIME HE GOT

ARRESYED TO THE TIME HE’'S BEEN IN MY OFFICE TO THIS
AFTERNOON IN THE COURTROOM.

THE COURT: ALL RIGHT, THANK YOU, MR. AXELROD, I

¢

'APPRECIATE THAT. IF YA’LL JUST WANT TO STEP DOWN FOR A

MINUTE AND LET ME SEE WHERE WE ARE WITH THE OTHER MATTER,

' THKNK YOU. IF YA'LL JUST WANT, MR. AXELROD, IF YA'LL.

YA’LL JUST WANT TO HAVE A SEAT OVER THERE IN THE FRONT ROW
OVER_THERE THAT WOULD BE GREAT.
ALL RIGHT, MR. HOLT, YOU WANT TO COME FORWARD,

PLEASE, SIR?
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GUILTY PLEA - NOVEMBER 1, 2010 15

_ _ ALL RIGHT, 2010-GS-26-2915, STATE QF SOUTH
CAROLiNA COUNTY OF HORRY V. KEVIN LESHAWN HOLT, REGARDING
TRAFFICKING COCAINE WEIGHT 28 TO 100 GRAMS FIRST OFFENSE, I
FIND THAT THE COURT SHOULD ACCEPT THE NEGOTIATIONS IN THIS
MATTER, THEREFORE, THE -DEFENDANT IS COMMITTED TO THE STATE
DEPARTMENT OF CORRECTIONS TERMINATE TERM OF 12 YEARS. THE
DEFEﬁﬁ%NT IS GIVEN CREDIT FOR ANY TIME THAT HE HAS ALREADY
SERVED; THANK YOU VERY MUCH.

PROBATION OFFICER ANDERSON: YOUR HONOR, ON
DEFENDANT HOLT, I WAS UNAWARE THAT MR. HOLT WAS ON
PROBATION UNTIL AFTER HE HAD ALREADY PLED TO THE OFFENSE
THAT HE JUST PLED TO.

THE COURT: ALL RIGHT, SIR.

PROBATION OFFICER ANDERSON: AND HE IS CURRENTLY
ON PROBATION. HE WAS SENTENCED DOWN IN GEORGETOWN BEFORE
JUDGE HYMAN. WE SUPERVISED HIM HERE IN HORRY COUNTY AND
TODAY’S'CONVICTION IS GOING TO BE A VIOLATION OF THAT
PROBATION.

THE COURT: ALL RIGHT, MR. HOLT, YOU UNDERSTOOD
THAT YOU WERE ON PROBATION, CORRECT?

DEFENDANT HOLT: YES, SIR.

THE COURT: YOU KNEW YOU WERE ON PROBATION?

DEFENDANT HOLT: YES, SIR.

THE COURT: ALL RIGHT, SIR, AND YOU UNDERSTOOD

THAT PART OF THE PROBATION WAS TO KEEP THE PEACE AND GOOD
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ORDER OF THE STATE, THAT IS NOT TO COMMIT ANY OTHER CRIMES
OR GET ARRESTED FOR ANYTHING ELSE; YOU UNDERSTAND THAT?

DEFENDANT HOLT: YES, SIR.

THE COURT: ALL RIGHT, SIR, AND SO YOU
UNDERSTAND WITH YOUR GUILTY PLEA THAT WAS A VIOLATION OF
YOUR PROBATION, CORRECT?

DEFENDANT HOLT: YES, SIR.

THE COURT: ALL RIGHT, SIR. WHAT WAS THE
SENTENCE OF JUDGE HYMAN?
| PROBATION COFFICER ANDERSON: HE WAS ON FOR TWO
COUNTS OF ABHAN, IT WAS FIVE YEARS SUSPENDED TO 84 DAYS AND
THREE YEARS PROBATION.

THE COURT: ALL RIGHT, SIR, JUST WHAT I'M GOING
.TO DO IS REVOKE THREE YEARS ON THAT, TERMINATE THE CASE,
TURN ANY AMOUNTS OWED INTO A CIVIL JUDGMENT, RUN THE THREE
YEARS CONCURRENT WITH THE 12-YEAR SENTENCE THAT MR. HOLT
JUST GQT:

PROBATION OFFICER: THANK YOU, JUDGE.

THE COURT: ALL RIGHT, THANK YOU VERY MUCH.

END OF REQUESTED TRANSCRIPT.....
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APPLICATION FOR- 2
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COUNTY OF HORRY
Hat

Kevin LashonSCDC # 343450

V.

State of South Carolina

T,
POST-CONVICTIOE \ﬁEIﬁEF :
e N

INSTRUCTIONS - READ CAREFULLY L,éﬂ e

In order for this application to receive consideration by the Court, it shall be in writing (legil.;(j;)
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are frue and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.

1 Place of detention McCormick Correctional Institution
2 Name and location of Court which imposed sentence Horry County

3. Name(s) of co-defendant(s) (if any) Eliana Natalie King

4 The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:
(@  10-GS-26-02915
®

(©

5. The date upon which sentence was imposed and the terms of the sentence:

(@) November ], 2010 - twelve year sentence in the Department of Corrections
®»



9.

appeal.

10.

)

Check whether a finding of guilty was made:
(a)  after a plea of guilty X

(b) afterapleaofnotguilty

(c) after a plea of nolo contendere _

Did you appeal from the judgment of conviction or the imposition of sentence?
No

If you answered “yes™ to (7), list:
(@) the name of each Court to which you appealed:
i. NA

ii.

iii.

(b) the result in each such Court to which you appealed:
i. NA

n.

ili.

(c) the date of each such result:

i NA

it

.
(d)  if known, citations of any written opinion or orders entered pursuant to such
results:
i. NA
|
.

If you answered “no” to (7), state your reasons for not so appealing:
(a) Attomey did not offer to file appeal and did not inform client how or when to

®
©
State concisely the grounds on which you base your allegation that you are being held in
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custody unlawfully:

(8) Ineffective Assistance of counsel - counsel enco client to plea upon
false information.

(b) Ineffective Assistance of counsel - counse] did not ly advise client as to
triable issues related to his charges.

()
11.  State concisely and in the same order the facts which support each of the grounds set out

in (10):

(a)  Counsel did not explain a "negotiated plea” to client and informed client part of
his plea bargain was that the co-defendant’s charge would be dismissed.

(b)  Counsel did not inform client ly in re to the issues that arise
during a jury trial including but not limited to issues surrounding his statement, the confidential
informant, jurisdictional issues, and whether the initial stop was proper.

(©)
12, Prior to this application have you filed with respect to this conviction:

(a)  any petition in a State Court under South Carolina Law? No.-

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief? No.

(c)  any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)? No.

(d) any other petitions, motions or applications in this or any other Court? No.

13.  If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:

(a) the specific nature thereof:
i. N/A

ii.

i o____

iv.
(b) the name and location of the Court in which each was filed:
i N/A

ii.
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14.

15.

16.

iii.

iv.

©)

ii.

ii.

iv.

(d)

ii.

jii.

iv.

©)

i.

il

iii.

A

the disposition thereof:
N/A |

the date of each such disposition:
N/A

——

if known, citations of any written opinions or orders entered pursuant to each such
disposition:
N/A

Has any ground set forth in (10) been previously presented to this or any other Court,
State or Federal, in any petition, motion or application which you have filed?

No.

If you answered “yes” to (14) identify:

@
i
ii.

.

()
i.

ii.

iil.

which grounds have been presented:
N/A

the proceedings in which each ground was raised:
N/A

If any ground set forth in (10) has not previously been presented to any Court, State or



Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(a) Missed deadline to file appeal.

(b)  Issues are more iate for a post-conviction relief action.
()

17.  Were you represented by an attorney at any time during the course of:
(a)  your arraignment and plea? X
(b)  yourtrial,ifany?
()  your sentencing? X
(d)  your appeal, if any, from the judgment of conviction or the imposition of
sentence?
(e)  preparation, presentation or consideration of any petitions, motions or applications
with respect to this conviction, which you filed? _
18.  If you answered “yes” to one or more parts of (17), list:
()  the name and address of each attorney who represented you:

i.  Stuart M, Axelrod, 604 16™ Avenue, N., Myrtle Beach, South Carolina 29577
iii.
(b) the proceedings at which each such attorney represented you:

i Guilty Plea and sentencing

ii.

ifi.

19.  State clearly the relief you seek in filing this application:
1 wish to have my conviciton vacated because I would not have plead gulity but for the

fact that my counsel was ineffective in his advice to me regarding the gulity plea and my option
for a jury trial.
20.  Are you now under sentence from any other court that you have not challenged?

1 am also inga sentence for a probation violation concurrent to the
conviction for 10-GS-26-02915. Both sentences were imposed by the same Court on November
1,2010.

23
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STATE OF SOUTH CAROLINA )
) VET[FICATION
)

I, Kevin Leshon Holt, being duly sworn upon my oath, depose and say that I have subscribed to
the foregoing application; that ] know the contents thereof; that it includes every ground known
to me for vacating, setting aside or correcting the conviction and sentence attacked in this
application; and that the matters and allegations therein marc true.

County of HORRY

T ‘—l -

-

SWORN to and subscribed before me this \ \'\’\ﬁ

day of , 200\ |
S)
ary Public -5
- L2 =
My Commission Expires: Jk\% 36, 202\ (' 2 g
("’;‘ / -,
DA A
5 (33} g
= - ;
G @
'IED
Revised 3/2003
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )
4 ) I
KEVINHOLT, SCDC # 343450, ) ?q Zb
Applicant, )
)
vs. ) CERTIFICATE OF SERVICE
)
)
STATE OF SOUTH CAROLINA, )
_Defendant. )

I certify that on this date | served the Application for Post-Conviction Relief in this
case on The State of South Carolina by delivering a copy of this application to the Office of

the Attorney General via U.S. mail at Post Office Box 11549, Columbia, South Carolina
29211-1549.

Yyasvy &Qﬁ}w&\,

Kristy Goldberg
Attorney for Defendant

Kristy Goldberg o
Law Office of Kristy Goldberg, LLC.C ..
1720 Main Street, Suite 301 2
Columbia, SC 29201 o
803-252-2299 ¢
803-799-4059 (fax) =
kristy@kristygoldberglaw.com =

I ! {e

o

2

ag i€ Ha e 104

Columbia, South Carolina

This 24th day of October, 2011
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

IN THE COURT OF COMMON PLEAS
2011-CP-26-8926

KEVIN HOLT, SCDC # 343450,
Applicant,

AMENDED APPLICATION FOR
POST CONVICTION RELIEF

VS.

STATE OF SOUTH CAROLINA,
Defendant.

' e N St wt wmet ot “eme? e vt oyt

The Post-Conviction Relief Application filed on behalf of the above named Applicant is
hereby Amended as follows:

1. Place of detention: Evans Correctional Institution

10. State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully:

(a) Ineffective assistance of counsel — counsel encouraged client to plea based on

incorrect information.

(b) Ineffective assistance of counsel — counsel did not properly advise client as to

triable issues related to his charges.

(c) Violaiton of SCRCrim Rule 5 and Brady bv Solicitor’s Office.

11. State concisely and in the same order the facts which support each of the grounds set out
in (10):

(a) Counsel did not explain a “negotiated plea” to client, and incorrectly informed

client that part of his plea bargain consisted of co-defendant’s charges being dismissed.

(b) Counsel did not inform client properly in regards to the issues that may arise




during a jury trial, including but not limited to issues surrounding his statement. the

confidential informant, jurisdictional issues, and probable cause.

(c) The Solicitor’s office stated detailed facts on the record during the plea which

were not mentioned or accounted for in the Discovery provided. This includes but is not

limited to_information regarding a confidential informant. Accordingly, Applicant was not

fully informed as to the evidence against him prior to his decision to plead guilty and his

decision to plead was involuntarily made.

P DeCioo e S

Kristy Goldbérg
Attorney for Defendant

Kristy Goldberg

Law Office of Kristy Goldberg, LLC.
1720 Main Street, Suite 301
Columbia, SC 29201

803-252-2299

803-799-4059 (fax)
kristy@kristygoldberglaw.com

Columbia, South Carolina

This 27th day of December, 2012

27
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) 2011-CP-26-8926
)
KEVIN HOLT, SCDC # 343450, )
Applicant, )
)
VS, ) SECOND AMENDED APPLICATION
) FOR POST CONVICTION RELIEF
)
STATE OF SOUTH CAROLINA, )
Defendant. )

The Post-Conviction Relief Application filed on behalf of the above named Applicant is
hereby Amended as follows:

1. Place of detention: Evans Correctional Institution

10. State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully;

(a) Imeffective assistance of counsel — Trial counsel encouraged Applicant to plea guilty
based on incorrect and incomplete information. Applicant was coerced into entering an
involuntary plea.

(b)  Ineffective assistance of counsel — Trial counsel failed to properly advise
Applicant as to issues that could have been raised in trial, and therefore Applicant did not
make an informed decision when he waived his right to trial.

(c) Violation of South Carolina Rules of Criminal Procedure Rule 5 and Brady by
Solicitor’s Office and/or insufficient assistance of counsel regarding failure to provide
Applicant with all discoverable information prior to making a decision regarding whether to

plead guilty or have a jury trial.



11. State concisely and in the same order the facts which support each of the grounds set out
in (10):

(@) Trial counsel did not explain the effect of a “negotiated plea” to Applicant, and
Applicant believed he could receive a lesser sentence during the plea. Trial counsel also
incorrectly informed client that part of his plea bargain involved a promise of co-defendant’s
charges being dismissed. Further, trial counsel failed to withdraw Applicant’s guilty plea
when the Solicitor stated a factual basis for the plea that differed from the facts contained
within the discovery provided.

(b)  Trial counsel did not discuss with Applicant issues that may arise during a jury
trial, including but not limited to: the requirement of the State to produce essential witnesses
including the confidential informant and chemist and the ability to contest the credibility of
witnesses such as law enforcement, the confidential informant and chemist.

(©) The Solicitor’s office stated detailed facts on the record during the plea which
were not mentioned or accounted for in the Discovery provided to trial counsel. This
includes but is not limited to information regarding a confidential informant. Accordingly,
Applicant was not fully informed as to the evidence against him prior to his decision to plead

guilty, and as a result his decision to plead was involuntarily made.

Kristy Goldberg /]
Attorney for Detendant

Kristy Goldberg

Law Office of Kristy Goldberg, LLC.
1720 Main Street, Suite 301
Columbia, SC 29201

803-252-2299

803-799-4059 (fax)
kristy@kristygoldberglaw.com
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Columbia, South Carolina

This 2nd day of May, 2013

GJ



STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

)
COUNTY OF HORRY )
) 2011-CP-26-8926
KEVIN HOLT, SCDC i 343450, )
Applicant, )
)
VS. ) CERTIFICATE OF SERVICE
)
)
STATE OF SOUTH CAROLINA, )
Defendant. )

| certify that on this date | served the Amended Application for Post-Conviction Relief in
this case on The State of South Carolina by delivering a copy of this application to the Office of

the Attorney General via U.S. mail at Post Office Box 11549, Columbia, South Carolina 29211-

1549.

Kristy Goldberg ( \ J\
Attorney for Defendant

Kristy Goldberg

Law Office of Kristy Goldberg, LLC.
1720 Main Street, Suite 301
Columbia, SC 29201
803-252-2299

803-799-4059 (fax)
kristy@kristygoldberglaw.com

Columbia, South Carolina

This 2"° day of May, 2012



- STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) FIFTEENTH JUDICIAL CIRCUIT
Kevin Leshon Holt, # 343450, ; 2011-CP-26-8926

Applicant, ;

v. g : RETURN
State of South Carolina, ;
Respondent. i _

Respondent, making its Return to the Application for‘ post-conviction relief filed October
25, 2011, by Kevin Leshon Holt, by and through his attomey, Kristy Grafton Goldberg, would
respectfully show this Court:

1. - Procedural History

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to a conviction from Horry County.! The Applicant Was indicted in July 2010 for
trafﬁéking in cocaine, 100-200 grams (2010-GS-26-2915). On November 1, 2010, the Applicant
pled guilty to the lesser offense of trafficking in cocaine, 28-160 grams, before the Honorable
Steven H John. Stuart M. Axelrod, Esquire, represented him. Judge John imposed a negotiated
sentence of 12 years. At least two charges were dismissed pursuant to the plea, including a
charge of possession with intent to distribute cocaine (2010-GS-26—2916) and a charge of
possession with intent to distribute cocaine base (2010-GS-26-2917). No direct appeal was filed.

Incorporated herein by reference are the records of the Horry County Clerk of Court
regarding the conviction. The Applicant’s records from the South Carolina Department of
Corrections; and the guilty plea transcnpt, will be forwarded upon receipt. Re#pondent reserves

the right to amend this Return ubon receipt of any relevant materials.

! The Applicant states he is also currently serving a sentence of three years for a probation violation.
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II. - Allegations and Relief Sought -
In his Application, Mr. Holt alleges that his custody is unlawful for the following
reasons: |
) Ineffective assistance of counsel:

a Couﬁsel encouraged client to plead based upon false information — counsel
failed to explain a “negotiated plea” to client and informed client that part of
the plea bargain was that the co-defendant’s charge would be dismissed; and

b. Counsel did not properly advise client as to triable issues related to his
charges, including issues surrounding his statement, the confidential
informant, jurisdig:tional issues, and whether the initial stop was proper.

' The Applicant states he is seeking to have his conviction Mi
_ I |

In a PCR action, “[t]he burden of proof is on the applicant to prove his allegatioﬁs by a
preponderance of the evidence.” Frasier v. State, 351 S.C, 385, 389, 570 S.E.2d 172, 174 (2002)
(citing Rule 71.1(e), SCRCP). Where an application alleges ineffective assistance of counsel as
a ground for relief, the Applicant must prove that "counsel's conduct so undermined the proper
functioning of the adversarial process that the trial cannot be relied upon as having produced a

: just result." w@g@m 466 U.S. 668 (1984); Butler, 334 S.E.2d 813.
' A defendant who pleads guilty on the advice of counsel may collaterally attack the plea
. only by showing that (1) counsel was deficient and (2) there is a reasonable probability that but
for counsel's errors, the defendant vs}ould not have pled guilty and would have insisted on going
to trial. Roscoe v. 5@ , 345 S.C. 16, 546 S.E.2d 417 (2001); Hill v. Lockhart, 474 U.S. 52, 56,
106 S. Ct. 366, 369 (1985). However, a guilty plea is a solemn, judicial admission of the truth of
the charges against a defendant. Dalton v. State, 376 S.C. 130, 654 S.E.2d 870 (2007) (citing

Blackledge v. Allison, 431 U.S. 63 (1977)). Therefore, statements made during the plea will be
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considered conclusive unless the defendant presents persuasive reasons why he should be

allowed to depart from the truth of those statements. See Crawford v. U.S., 519 F.2d 347 (4"
_ Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4™ Cir. 1976).
Respondent submits that an evidentiary hearing should be held to fully resolve the issues
of ineffective assistance of counsel. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).
Iv.
~ Each and every allegation, claim, or statement contained within the Application not
expressly admitted, qualified, or explained is DENIED.
V.
WHEREFORE, having made _its Return, the Respondent requests that an evidentiary
hearing be held. |
Re#pectfully submitted,
ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General :

CHRISTINA J. CATOE
Assistant Attorney General

ORNEYS FOR RES D
Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3737 o

November 24,2011 -
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/- -~
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) FIFTEENTH JUDICIAL CIRCUIT
)
Kevin Leshon Holt, # 343450, ) 2011-CP-26-8926
)
Applicant, )
)
v. )
o ) CERTIFICATE OF SERVICE BY MAIL
State of South Carolina, )
)
Respondent. )
)

1. I am an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this is
a proper circumstance of service by mail.

3. T have this day served a copy of the State’s RETURN in the above-captioned matter on the
following person(s) by depositing in the United States mail, postage prepaid:

Kristy Grafton Goldberg, Esquire
Law Office of Kristy Goldberg, LLC.
1720 Main Street, Suite 301
Columbia, SC 29201

DATED this 23" day of November, 2011.

ffistina J. Ca
Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3737
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STATE OF SOUTH CAROLINA) TRANSCRIPT OF RECORD

COUNTY OF HORRY ) CASE NO: 2011-CP-26-08926

PCR HEARING

B EFORE: The Honorable George C. James
March 17, 2014

KEVIN HOLT,

Claimant/Applicant, : @ @M@mﬁi

vs.
STATE OF SOUTH CAROLINA,

Respondent.

APPEARANCES:

Kristy Grafton Goldberg, Esqg.
For the Claimant/Applicant.

Joshua L. Thomas, Esqg.
For the Respondent.
(Office of the Attorney General)

Court Reporter:

Natalie Dahl, RPR
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WITNESSES

KEVIN HOLT

Direct-Examination by Ms. Goldberg.......
Cross-Examination by Mr. Thomas..........
Redirect Examination by Ms. Goldberg.....
Recross Examination by Mr. Thomas........
Redirect Examination by Ms. Goldberg.....

STUART AXELROD, ESQ.

Direct-Examination by Mr. Thomas.........
Cross-Examination by Ms. Goldberg........
Redirect Examination by Mr. Thomas.......

. Examination by The Court........couvo'ivu.
EXHIBITS
APPLICANT'S MARKED
1 Incident Report. 13
2 Towing Report 14
3 Drug Analysis 15

PAGE

21
24
25
47

15
22
45
46
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32
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CALL OF THE CASE
PROCETETDTINGS

THE COURT: 2011-CP-26-8926, Kevin L. Holt.
Looks like he pled to a lesser included offense for
trafficking in cocaine, 28 to 100 grams; is that
correct?

MR. THOMAS: That's correct. That was a
November 2010 plea in front of Judge John.

THE COURT: I have Mr. Galmore as plea counsel or
witness. I see, of course, Mr. Axelrod right behind
you and he's referenced in the return. Is he plea
counsel, or is it Mr. Galmore?

MR. THOMAS: It is Mr. Axelrod, Your Honor.

THE COURT: I'm sorry. I was looking at the
wrong one.

MR. THOMAS: I did make changes.

THE COURT: Ms. Goldberg, do you want to tell me
about it?

MS. GOLDBERG: Yes, Your Honor. In your file, I
filed an original PCR in this case, but I did some
amended applications. You should have a second
amended application that was clocked in May 6th.

THE COURT: I have it.

MS. GOLDBERG: That is the application we're
going forward on today. I've spoken with the attorney

general immediately prior to this hearing. "A" and
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KEVIN HOLT - DIRECT EXAMINATION
"B" we would be going forward on as well. "C" I think

was very unartfully pled by myself.

For the record, I have obtained a copy of the
defense counsel's file with discovery. I reviewed the
solicitor's office file, and I FOIA'd Myrtle Beach
Police Department's file. The discovery in all of
those files is identical, so there is no documents I
can point to to say that they were not provided prior
to the plea; however, the facts in the transcript that
were put on the record, factual basis, differs from
the discovery. So I think that probably happened'by
way of oral conversations between the parties
involved, but I'm not so much making a Brady argument,
that is What I'm explaining now. What I wrote on the
application is kind of inaccurate. My argument is
going to essentially be that once the facts placed on
the record differed from the discovery, defense
counsel should have stood down.

THE COURT: Okay. Mr. Thomas, anything before we
begin?

MR. THOMAS: State's prepared to go forward.

THE COURT: First witness.

MS. GOLDBERG: At this time I call Kevin Holt.

(KEVIN HOLT, having been duly sworn, testified

as follows:)
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KEVIN HOLT - DIRECT EXAMINATION
THE CLERK: State your name for the Court.

THE WITNESS: Kevin Lashawn Holt.
DIRECT-EXAMINATION
BY MS. GOLDBERG:
Mr. Holt, where are you currently housed?
Evans Correctional Institution.
What sentence are you serving?
Twelve years.

For what charge?

L © B O T &

Trafficking 28 to 100 grams.
Q And did you receive that sentence by way of a
guilty plea or a trial?

A Guilty plea.

Q Who was your attorney?
A Stuart Axelrod.
Q Do you understand what a post-conviction relief

action is?

A Yes.

Q Do you understand that if you are successful then
your case would start all over and you'll be facing
your original charge again? '

A Yes.

Q What was your original charge?

A Trafficking cocaine, 100 to 200 grams.

Q

So when you pled guilty, it was actually to the
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KEVIN HOLT - DIRECT EXAMINATION

lesser charge of 100 to 200 grams?

A Yes.

Q I'm sorry, 28 to 100 grams; is that correct?

A That's correct.

Q Okay. Very good. How did you -- when were you
arrested?

A February 4.

Q What year?

A 2010.

Q ‘Who was your attorney after your arrest?

A I don't even know. He was a public defender.

Q Did you ever talk with him or deal with him?

A No.

Q At what point did you come into contact with Mr.
Axelrod?

A About September. I don't know, really.

Q You retained him?

A Yes.

Q What conversations do you recall from -- did you

meet with him at that point?

A

Q
A

Yes.
What conversations do you recall from that?

We discussed about the payment plan, that's

pretty much it.

Q

Did you talk about the actual case itself?
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KEVIN HOLT - DIRECT EXAMINATION
A No. ©Not that I know of, no.

Q Did you then meet with your attorney again
another time?
A Yeah.

Q When was that?

A Probably about couple weeks or month later.
Q What did you discuss during this meeting?
A Basically we discussed about me doing a plea. I

was supposed to get seven years, and my codefendant was
going to be let free.

Q When you said you were supposed to get seven
years, what did your attorney say to you exactly?

A That's what he would get me.

Q Did he say he was going to try to get seven years
or there had been an offer for seven years, do you

remember how he worded it?

A - Yeah, that is what he would get me, seven years.
Q He just said he would get you seven years?
A Yeah.

Q And he said the codefendant's charges would be

dismissed?

A Yeah.

Q Did you go over the discovery during this
meeting?

A I don't know. I can't remember.
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KEVIN HOLT - DIRECT EXAMINATION
Q Do you remember talking about the case?

A Yeah, we talked about.it.

Q But you don't remember looking at any pieces of
paper, police reports and stuff?

A No. |

o) What did you talk about the case, what all was
discussed? |

A Basically about me -- basically about the time,
me getting the séven years and somebody had to go down
for it, you knqw.

Q What do you mean "somebody had to go down for
it"?

A Like both of you were charged with it, one person
has to take the time for it.

Q And based on your conversations with your
attorney, did you understand that both you and your
codefendant could be convicted of this charge?

A No.

Q What did you think?

A That I would go to jail and she would be
released.

Q Did he ever talk with you about something called
"constructive possession”?

A No.

Q Do you know what that means?
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KEVIN HOLT - DIRECT EXAMINATION

A Yes.

0 What does that mean?

A Like, basically, when you are not in possession,
but it is like -- kind of like around you, or something
like that. |

Q Okay. Did you think that you and your
codefendant could both be convicted of the drugs in
this particular case?

A No.

Q Did you ever talk with your lawyer about
something called "probable cause"?

A No.

Q Do you remember any other specific conversations

about your case at that meeting?

A No.

0 How was the decision made that it would be a
plea?

A Say that again.

Q Do you remember how you and your lawyer came to a

decision it would be a plea?

A No.

Q Did you ever talk with him about the possibility
of going to trial?

A No.

Q Did your lawyer explain to you that you could
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KEVIN HOLT - DIRECT EXAMINATION

challenge the probable cause in your case at a trial?

A
Q

No.

Did he explain to you you could challenge

credibility of law enforcement at trial?

A

Q

No.

Did he explain that you could challenge the

credibility of any chemical analysis at trial?

A

Q
A

Q

No.
When were you ever told about a plea offer?
Two weeks before I pled, he called me.

And between the meeting we just discussed and

this phone call, did you meet with him anymore?

A

Q
date?

A

- O o R S

Q

Not that I can recall, no.

So he called you two weeks before your court

Yeah.

What did he say?

Have the best two weeks of your life.
How come?

Because I be going to jail for 12 years.
Did he say that was a plea offer?

Yeah.

Did he say if there were any other options, or it

was just you would be going to jail for 12 years?

A

He said there was no more, nothing else.
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Q Did you talk about what would happen with the

codefendant?

A No, not at the time.

Q Not during that phone call?

A No.

Q Did you ask him any questions or talk anymore
about it?

A No.

Q What happened when you -- when you went to court
on the morning of November 1lst? What did you think was
supposed to happen that day?

A That I was going to go to jail, and my

codefendant would be set free.

Q You thought her charges were going to be
dismissed?
A Yes, ma'am.

Q You went in front of the judge to begin the
guilty plea? |

A Yeah.

Q What happened during your guilty plea?

A We was going through the process of my pleading
guilty and they stoppéd it, she pled guilty, and then
they started back with my plea.

Q And so they began your plea and they stopped at

one point, correct?
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KEVIN HOLT - DIRECT EXAMINATION
Yeah.

And you sat down in the courtroom?
Yeah.

Did you remain in the courtroom?
Yeah.

Did you stay in the courtroom while your

codefendant pled guilty?

A Yeah.
Q Did you watch her get sentenced?
A Yeah.
THE COURT: Girlfriend/codefendant, same person?
MS. GOLDBERG: Yes, Your Honor.
Q (MS. GOLDBERG) Did you watch her get sentenced?
A Yeah.
Q And you stood back up to finish your plea?
A Yeah.
Q Did you ask your lawyer any questions at that
| point?
P A Yeah. I asked him why do I have to still plea if
she's going to jail for the crime.
Q What did he say?
A Didn't say nothing. They called us back up for
my plea. '
Q And did you ask the judge any other questions at

that point?
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1 A No.

2 Q And what happened then?

3 A I went to jail.

4 Q He just sentenced you?

5 A Yeah.

6 Q Mr. Holt, to the best of your recollection, did

you see all of your discovery, police reports,

~

documents like that prior to your guilty plea?

e 0]

9 A No.

10 Q Have you seen them since your guilty plea?
11 A Yeah.

12 Q How did you become in possession of those items?
13 A Through you.

14 Q I provided you with a copy?

15 A Yes.

16 Q Okay.

17 MS. GOLDBERG: If I may approach?

18 - THE COURT: Yes, ma'am.

19 MS. GOLDBERG: I'm handing the Applicant

20 Applicant's Exhibit No. 1.

21 Q (BY MS. GOLDBERG) Mr. Holt, look through those
22 || pages. Can you identify that document?

23 A Yes.

24 0 What is that document?

25 A Incident report.
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KEVIN HOLT - DIRECT EXAMINATION
Q And does that document talk anywhere in it about

a confidential informant?

A No.

Q It doesn't mention one at all?

A No.

Q Prior to your guilty plea, did you know there was
l 2 confidential informant involved in your case?
i A No. |

Q Had anyone ever mentioned a confidential

informant at all?

A No.
MS. GOLDBERG: May I approach again?
(Applicant's Exhibit 2 marked.)
MS. GOLDBERG: I'm handing to the Applicant what

is marked as Defendant's Exhibit 2 for identification

purposes.

Q (BY MS. HOLT) Mr. Holt, what is that document?

A The towing report.

Q Mr. Holt, you understand that to be a part of
your discovery as well?

A Yes.

Q Does that report-mention if there was any damage

or problems with the car?

A No. It says it was dirty, scratches and dent.

Q What concerns you about that?
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KEVIN HOLT - DIRECT EXAMINATION
A Tag light not out.

Q How is that relevant?

A Because that is what the cop said he pulled us

over for.
Q Because the tag light was out?
A Yeah.

Q And that report doesn't mention the tag light as
being broken?
THE COURT: Does it say it was not out or --
MS. GOLDBERG: It doesn't mention it at all.
Q (MS. GOLDBERG) And, Mr. Holt, you did not see that

prior to your plea?

A No.

0 You didn't discuss that with your attorney at
all?

A No.

MS. GOLDBERG: 1I'll approach one more time, Your
Honor.

(Applicant's Exhibit 3 marked.)

THE COURT: Okay.

MS. GOLDBERG: I'm handing the Applicant what is
marked as Exhibit No. 3.
Q (BY MS. GOLDBERG) Mr. Holt, do you know what that
document is?

A Yes.
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KEVIN HOLT - DIRECT EXAMINATION
What is that?

Drug analysis report.

Do you understand that to be a copy provided

within your discovery?

A

o ¥ 0O ¥ 0 »r O ¥ O

A

Yes.

Did you see that prior to your plea?

I can't recall.

Possibly?

Yeah, possibly.

And you've seen it since your plea as well?
Yes.

What concerns you about that document?

Dates with the notary signing off on it.

Can you explain that in a little more detail?

It is different from the date when the chemist

signed off on it.

Q

The chemist signs it and provides a date, and it

is notarized on a different day?

A

Q
A
Q
A
Q
A

Yes.

Is that correct?

Yes.

What are the two dates?
9th day of May.

For which?

For the notary.
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Q Okay.

A The chemist is 29th of May.

Q Did you discuss that issue with your attorney at
allz

A No.

Q When you were in your guilty plea in court, did

you hear what the Solicitor said on the record about
the facts of your case?

A Yeah.

Q Do you recall him stating that there was a

confidential informant involved?

A Yeah.

Q Had you ever heard that prior to the plea?

A_ No.

Q Have you ever heard any explanation about that

since the plea?

A Have I heard any explanation about it?

Q Any more details about it?

A No.

Q Did the Solicitor also mention in the guilty plea

that you were pulled over because the tag light was

out?
A Yeah.
Q Did you ask your lawyer about any of that during

the plea?
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A No. ©Not that I recall, no.

Q Did you understand that the charge you were
pleading to was going to be considered a violent
charge?

A No.

MS. GOLDBERG: Your Honor, I would like to have
the Applicant look at two pages on the transcript with
me. Since the Court has a copy of the transcript, I
don't need to get this marked for identification.

THE COURT: All right. That is part of the
record. What page?

MS. GOLDBERG: Let me find -- I believe the first
one 1is on Page 4.

Q (MS. GOLDBERG) Page 4 at Line 5, do you see that?

A Yes.

Q Right there the judge asks you -- he says: All

right, sir. In this particular matter you understand

that that is a lesser included offense of the one for
which you are indicted, you were indicted for a second
offense; 1is that correct? You answered: Yes, sir.
Did I read that correctly?

Yes, sir.

Were you indicted for a second offense?

No.

None of these charges were ever a second offense;

L O - & T <
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KEVIN HOLT - DIRECT EXAMINATION
is that correct?

A Correct.
Q And so why did you say "yes"?

” A Because I just wanted to get it over with.
Q You were not answering the judge's answers
correctly?

| A No.

r Q Were you paying attention?

Pﬂ A No.l
Q Mr. Holt, on Page 7 --

Q

grams.

THE COURT: Would you ask him what he was paying

r attention to?

MS. GOLDBERG: I can.

” QO (MS. GOLDBERG) Why weren't you paying attention?

What were you doing?

I was just going to say "yes" to get it over

you Kknow.

You were answering "yes" to all of the questions?
Yeah.

Mr. Holt, on Page 7 -- on -- on Line 16, the

I Court asks: Now you come before the Court and you're

pleading guilty to trafficking cocaine, weight 10 to 28

Are you pleading guilty to this crime freely

and voluntarily? You answered: Yes, sir.

Am I reading that cofrectly?
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KEVIN HOLT - DIRECT EXAMINATION
A Yes.

Were you pleading guilty to trafficking weight 10

to 28 grams?

A No.

Q So the judge misstated that, correct?

A Yes. |

Q And you did not correct him, neither did anyone

else in the courtroom?
A No.
Q Why didn't you correct him?
A Because I was just saying "yeah” to get it over
with.
THE COURT: We note, for the record, that on Page
4 the judge did correct himself, okay. He said: I'm
sorry. Let's see —-- I'm sorry. Let's see, he was
indicted -- I'm sorry, you were indicted for
trafficking cocaine, weight 100 to 200 grams; is that
correct? And he said: Yes, sir. I want to be sure
that that is clear on the record. And he says: And
you're pleading to the lesser of 28 to a hundred.
You mentioned you went over to Page 7. Go ahead.
MS. GOLDBERG: Right. Yes. At this time, that
is all I have for Mr. Holt.
THE COURT: Thank you. Any questions from the

State, Mr. Thomas?
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MR. THOMAS: Yes, Your Honor, if it pleases the

Court.

CROSS-EXAMINATION

BY MR. THOMAS:

Q How many meetings did you have with Mr. Axelrod?
Two or three?

A Yes, if I can recall.

Q You went over discovery with him, didn't you?

A Not that I can recall. I don't know.

Q Did you have an opportunity to give him your
version of the facts of the case?

A Now?

Q When you met with Mr. Axelrod you had a chance to
discuss what happened that day that you were arrested,
correct?

A Yeah.

Q You also discussed with him the elements and the

defenses you might have to the crime?

A Say that again.

Q Did you discuss any defenses you had?

A No.

Q Did you give him any leads to investigate,

witnesses to contact?

A No. That is what I thought he was supposed to

do.
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KEVIN HOLT - CROSS-EXAMINATION
Q You said you never asked for a trial, correct?

No. We talked about it.

Q But you never said, I don't want to plea, I want
a trial? You never told him that?

A No.

Q You gave a confession when you were arrested,
didn't you, down at the police station?

A Yes. This was after -- it was like let my
codefendant go.

Q You séid Mr. Axelrod communicated that 12-year
offer to you, he told you you were going to go to jail
for 12 years?

A Yes.

Q Did he tell you you didn't have to do that, you
could decline and go to trial?

A No.

Q Do you remember -- at your plea, do you remember
telling the judge you were going to waive your right to
a jury trial?

A Yes.

Q And when we talk about, I guess, the difference
in what you thought the facts of the case were and what
the Solicitor said, Mr. Axelrod corrected that on the
record, didn't'he?

A I don't know.
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THE COURT: What page?

MR. THOMAS: Your Honor, I'm looking at Page 11,
starting at Line 3, I believe.

) (BY MR. THOMAS) Mr. Axelrod talks about your
disagreement with the fact that there was a drug sale
you were witnessed to do, and that basically it was
somebody got stopped and they said, I bought those
drugs from Mr. Holt; Mr. Axelrod put that on the
record, didn't he?

A He's talking about surveillance. The Court was
like -- they said that they stopped the individual and
he informed him that he bought the drugs from Mr. Holt,
and the Solicitor said, They put him under
surveillance. Nothing about him saying that.

Q And that is consistent with what the police
report said and what your understanding of what
happened that day was; is that correct?

A No.

Q Do you remember at the plea when you told the
judge you were satisfied with Mr. Axelrod's performance
and you didn't need any more time to meet with him; do
you remember that?

A Yes.

Q In terms of the record in which this happened,

your plea was accepted before your codefendant's; isn't
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KEVIN HOLT - REDIRECT EXAMINATION
that correct? Judge John accepted your plea, took a

break before sentencing you, and then that is when your
codefendant pled?

A Yes.

Q If I understand your direct testimony, you
testified that you answered "yes" to all of the
guestions because you were ready to get this plea over
with?

A Yes.

Q So you were ready that day to plead guilty and go
to jail?

A Yes.

MR. THOMAS: Beg the Court's indulgence.
THE COURT: Okay.
(A brief pause in the proceedings.)

BY MR. THOMAS: That is all I have.

REDIRECT-EXAMINATION

BY MS. GOLDBERG:

Q Had you known that the codefendant was going to
plead guilty and be receiving a prison sentence that
day, would you have pled guilty?

A No.

What would you have wanted?

Q
A Not gquilty, go to trial.
Q You would have wanted a trial?
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A . Yes.
" ’
Q Had you known the issues in the discovery you

Il pointed out prior to the plea, would you have pled

guilty?

A No.

Q What would you have wanted?

A Go to trial.
MS. GOLDBERG: Notﬁing further.

RECROSS-EXAMINATION

BY MR. THOMAS:

Q Mr. Axelrod didn't represent your codefendant?

A No.
THE COURT: Ms. Goldberg, he started a plea,

stood down and he was in the courtroom while his

girlfriend pled guilty, and she was then sentenced?

he knew she was going to plead, why he went through
with the pleé?

MS. GOLDBERG: From our discussions, and just
"' from the transcript even, he did the whole plea and

the plea was accepted. Then he was allowed to sit

called back up -- her portion of the plea is not in

THE COURT: Is there any evidence as to why, if

that is what he -- if he would have gone to trial if

25

MS. GOLDBERG: She was. That is not included --

down, watched her plea and be sentenced. When he was
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STUART AXELROD, ESQ. - DIRECT EXAMINATION
the transcript, but the before and after of his is.

When he's called back on the 15th, all théy talk about
is the probation violation. They don't talk about
anything else to the plea, and he's sentenced.

THE COURT: What was he on probation for?

MS. GOLDBERG: Do you recall what you were -- I
think assault and battery.

'THE COURT: All right. You can step down. Thank
you. Any other witnesses?

MS. GOLDBERG: No, Your Honor.

MR. THOMAS: State would call Stuart Axelrod.

(STUART AXELROD, having been duly sworn,

testified as follows:)

THE CLERK: State your name for the record.

THE WITNESS: Stuart Axelrod, A-X-E-L-R-0-D.

DIRECT-EXAMINATION

BY MR. THOMAS: |
Q How long have you been practicing ériminal law,

roughly?

A About 16 years.

Q Were you appointed or retained on Mr. Holt's
case?

A Retained.

Q How many meetings did you have with him?

A I don't remember. Sufficient.
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STUART AXELROD, ESQ. - DIRECT EXAMINATION

Q Did you feel you needed more time before the
plea?
A No. I believe I received this case after -- he

had a public defender, I believe, at one point, and the
Solicitor put an offer oh the table. I got retained by
Mr. Holt, and I tried to do better than the offer.

Q So in terms of discovery, who filed those
motions, you or the PD?

A I think we both did. I filed my own, got
discovery, gave discovery to Mr. Holt.

Q What was the State's response to that?

To what?
What did they provide you?

The discovery.

What did that include?

- O A & I 4

I think he had about four warrants, trafficking.
I think he had two distributions and two distributions
near a school, and the big case was the trafficking.

Q So you said you had an opportunity to review that
with Mr. Holt? |

A I did.

Q " In terms of the plea negotiations, what was the

’State's initial offer to the public defender?

A I believe it was the same as to what he pled to,

12 years.
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STUART AXELROD, ESQ. - DIRECT EXAMINATION
Q What was the extent of your negotiations with the

solicitor's office?

A I was trying to get it lower. I still think to
this day that sometimes their offers are ridiculous,
and I was trying to get down to the 7 to 25 and get
dbwn to the seven. I told Mr. Holt that they weren't
budging.

In response to what I've heard before, I never
force anyone to plea. He could have gone to trial.

Q Did you ever make any promises regarding the
length of the sentence?

A No. I have a phrase I use in every single one of
my clients, and I think they will all attest to the
fact that I tell them, I don't promise the sun will
come up tomorrow. I don't promise anybody anything.

Q You never promised him seven years?

A I don't promise anybody anything. I promise one
thing, to work hard as best as I can fdr my client.

Q And what were your discussions with him regarding
his versioﬁ of events or any defenses you might have
had to the case?

A The problem with the case -- I believe it was a
good stop. As I explained, the police officer stopped
him for a tag light, requested identification. They

arrest him for an unrelated offense of some type. I
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STUART AXELROD, ESQ. - DIRECT EXAMINATION
think there was an outstanding warrant in the city for

something, I ddn't remember. And then the codefendant,
a woman, she got 102 grams of cocaine shoved down her
pants. She tells the police that he told her to put it
there and it was his cocaine.

It was a bad set of facts. I think the stop was
good, and I explained to him that. 1It's, you know -- I
just think it was a good stop. Truax (phonetic), he
was the one that stopped it, and in my dealings with
him I always found him to be a straight-up cop, you
know. Some of them you think aren't, but he really
was. You know, he got arrested. 1In the police report
it says he stopped him because his tag light was out,
okay. And then he gets him out of the car, or
whatever, and has an unrelated arrest warrant for him,
it kind of opens the door to a search or search
incident to arrest. If he hadn't had a warrant for his
arrest, I think the outcome could have possibly been
quite different.

0) As far as the CI stuff goes, what information did
you have regarding a criminal informant, if there was
one?

A The CIs were blacked out. I don't believe I got
ahold of who they were. But in the buys, they were

going and making buys from, allegedly, Mr. Holt. They
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STUART AXELROD, ESQ. - DIRECT EXAMINATION
made buys from Mr. Holt, identified Mr. Holt as a drug

dealer, so at that point the police put their little
surveillance in. I think the Court is well aware that
if they want to stop somebody, you know, they'll stop
them for no seatbelt or stop them for no turn signal or
tag light out, and that was the case here. They tagged
him and just went after to get him, and that's about
it.

Q Aslfar as the search goes, I guess, the search
was independent of any information that may have been
in the file about somebody buying drugs from Mr. Holt,
the stop of the car and the search?

A Can you repeat that again? You confused me.

Q The stop and the search would have occurred,
based on your reading of the file, that was independent
of any knowledge of a CI? You said it was a clean
stop?

A Yeah. What happened was, you know, they
dismissed those charges at the plea, but that was what
put, I believe, Mr. Holt on the police radar, the guys
to the CI. Then, at that point, you know, they did
everything they could to stop Mr. Holt. Unfortunately,
they stopped him on the day that there was 103 grams of
cocaine in his codefendant's pants.

Q When they mentioned the CI at the plea, you
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” STUART AXELROD, ESQ. - DIRECT EXAMINATION
corrected that information?
ﬂ A I did.
Q You didn't --. who represented the codefendant?
A I don't remember. I don't remember. I Jjust know

that, you know, in talking to Mr. Holt, they weren't
coming down. I didn't force him to do the plea. They
just weren't budging. My advice would have been as
today, that they have a real good case against you.

Q If he had asked for a trial, would you have been
" prepared to go?

A Yes.
Q What were your discussions with him regarding a
Il trial or a plea? Did you advise him about a trial?

A Well, I tell all my clients I.enjoy doing trials,
and sometimes I think that -- what is the phrase --
discretion is a better form of hour. He pays me for my
opinion, and my opinion was that if we were going to go
to trial, he would have been convicted.

MR. THOMAS: Beg the Court's indulgence.
THE COURT: Okay.
(A brief pause in the proceedings.)

Q0 (MR. THOMAS) Do you have Applicant's Exhibits 1

through 37
THE COURT: You offered those?

MS. GOLDBERG: We entered them for identification



[o=Y

[\S)

w

1N

(€]

[e)]

~

e ¢]

o)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

87

STUART AXELROD, ESQ. - DIRECT EXAMINATION
purpose. We can consent to enter them for evidence.

MR. THOMAS: I have no objection.
THE COURT: Those are in.
(Applicant's Exhibits 1 through 3 admitted.)
THE WITNESS: 1I'll staple 2 together, if that is
all right.
THE COURT: Just refer to the sticker number when
you are ready.
THE WITNESS: Do you want me to look at these
first?
MR. THOMAS: If you could, just look at them
first.
(A brief pause in the proceedings.)
THE WITNESS: I'm ready.
Q (MR. THOMAS) Are you familiar with Exhibits 1
through 3? Have you seen those before?
A I have.
Q As far as Exhibit 2 is concerned, did you put in

-- what significance did you place on the fact that it

doesn't mention a broken taillight?

A Well, it was my understanding that a taillight

was never broken until it was out, and in my dealings,

when a police officer says your taillight is out, it is

just not working, but not necessarily broken, per se,

or missing.
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STUART AXELROD, ESQ. - DIRECT EXAMINATION
0 And as far as Exhibit 3 is concerned, all of that

basically came back positive for cocaine and heroin as
well, it looks like?

A Item 1 came back to .02 grams of heroin. Item 2
is .08 grams of heroin. Item 3 is .11 grams of heroin.
Item 4 came back as .2 grams of heroin. Item 5 came
back .2 grams of heroin Item 6 came back at .85 grams
of cocaine base crack. Item 7 came back .56 grams of
cocaine base crack. Item 8, 1.59 grams of cocaine base
crack. Item 9 came back at cocaine, 17.1 grams
cocaine. Item 10, cocaine, 28.39 grams of cocaine.
Ttem 11 was 28.13 grams of cocaine. Item 12 was
cocaine found, 27.8 grams of cocaine. I left the
hundredths off.

Q I appreciate that. Did you notice that
discrepancy in the dates? What significance do you
place on that?

A None.

Q " Would you have been prepared to cross-examine had
you gone to trial based on that?

A I guess. They had a chain in this case, a good
chain. You know, I understand what they are saying,
that it was sworn on the 9th of May and signed on the
29th. My taking of it was that the chemist just did a

report that day and then stood in front of the notary
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STUART AXELROD, ESQ. - CROSS EXAMINATION
that day and had it sworn.

Q Whatever happened to any charges from --

A The reason I say that, just to follow up, is

69

because the date of her form is April 29th. So I think

she dates and then went in front of somebody. I didn't

think it was imprbper, if that is the question.

Q Whatever happened to any of the charges; were any

filed regarding heroin or crack cocaine?

A No, sir. He pled to one charge, and it was the

one they had him on. He was caught in an inappropriate

Q And as far as the incident report, Exhibit No.
is the facts in that incident report, is that
consistent with what you understood the facts of the

case to be?

A Yes, sir.

Q And you corrected the facts that the Solicitor
Il stated?
I A Yes, sir.

CROSS-EXAMINATION

BY MS. GOLDBERG:

Q Attorney Axelrod, I think you mentioned during
direct you were never able to find out anything more

about the confidential informants?

MR. THOMAS: Thank you. That it is all I have.

time with an inappropriate amount of drugs in the car.

1,
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STUART AXELROD, ESQ. - CROSS EXAMINATION

A Correct. As far as I know, they never released
those names to me in that case.
Q So prior to the plea, you were aware there was a
confidential informant in this case?
A Yes. It was the preliminary that established
this case. It was --
Q Do you mean the preliminary hearing, or something

else?

A The preliminary facts to establish Mr. Holt.

They had those cases and, ultimately, my focus was on
the stop with the cocaine. You know, one could argue
that he might not have sold the drugs to the CI, but
whatever the basis was of those prior cases was the
prerequisite for Truax of the Myrtle Beach Police to
have Mr. Holt on his radar to stop him, ultimately, and
was the focus there. It was really -- if any issue
would have gone to trial, it would have been that one.
It wasn't any other cases.

Q If it weren't for the confidential informant,
they wouldn't have been watching Holt to begin with, is
what you are saying?

A I agree, but I take it a step further and say
that -- I agree with that, but if they had stopped him
for just that purpose, then I would absolutely agree

with your position, but here he was stopped for his tag
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STUART AXELROD, ESQ. - CROSS EXAMINATION
light out, and then when approached he had an

outstanding warrant for, I believe, Myrtle Beach, and
they arrested him. So no matter what the prerequisites
are or what they knew about him, that stop in and of
itself was a unique incident that they prosecuted him
on.

Q Despite -- you have just explained how you knew
about the confidential informant's involvement, but
they are not discussed in the discovery anywhere for
this particular case, would you agree with that, to the
best of your recollection?

A I have that stuff. He had it. We had all of
those, but it wasn't the basis of what the State was
moving forward on. I think Hucks was the solicitor, if
I remember. I think Hucks was the solicitor. I'm not
sure, but he was just, you know —— he had blinders on.
All he saw was a hundred grams of drugs and he had
Mr. Holt and he didn't care about anything else.

I believe Erin Bailey might have been the
solicitor on it with the other ones, because I believe
he had Georgetown charges. I believe the two
distributions and two proximities were Georgetown, and
then up here Mr. Hucks had the trafficking.

Q Let me see if I understand. Are you saying that

in a way the other cases were related to this one as
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STUART AXELROD, ESQ. - CROSS EXAMINATION

well?

A No.

Q Okay. They are completely unrelated?

A Really are, because there wasn't any basis of the
prior charges for the stop. The stop was because a
taillight was out, asked for identification,.
outstanding warrant, arrested him for the warrant, the
girl says these drugs in my pants are his, 103 grams
approximately that she says he puts there, and I
believe he probably at one point con%esses to it.

_Q I guess the heart of the question I'm getting to
is in the plea, the Solicitor puts on the record there
was a confidential informant who witnessed a purchase.
That doesn't appear in the incident report. Do you
have any'information that Mr. Holt knew that that was a
part of the case at all? |

A That wasn't part of this case. The Solicitor was
just trying to, I guess, make some kind of comment
about his other cases, because the Solicitor was not
the solicitor on those other cases; Erin Bailey from
the Georgetown office was. So his statement there was,
you know, it wasn't necessary for what we were pleading
to. We were pleading to the trafficking charge with a

negotiated sentence of 12 years that I couldn't get

lower for him.
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STUART AXELROD, ESQ. - CROSS EXAMINATION
Q So do you think the confidential informant was

related to the Georgetown cases?
A It was related to, I believe, Erin Bailey's

cases. I'm not sure where she was at that point.

Q Related to one of the other cases?
A Do you want me to look?
Q I'm just trying to figure out if the Solicitor

misspoke entirely, or if Mr. Holt was unaware that that
was a part of the case. _

A Mr. Holt -- I'1ll look for you, but Mr. Holt was
aware that the kase we pled to was independent of
anything else. The distribution cases with the
informant were out of Georgetown County on June 8th --
I think May -- June 8th, June 14th, May 18th were the
three distributions, I believe. Let me check for you.
(Witness examines document.)

On May 8th, Mr. Holt was arrested for
distribution near a school and distribution using an
informant. On June 8th, Mr. Holt was arrested for
selling crack cocaine with an informant. I believe
there is also a school on that one. It was near a
school. ©One near a school was Warrant J513594. The
crack with the informant was J513593. The one in

May 18, J506155, that is near the school. And then

J506154 was distribution of crack cocaine base, first
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STUART AXELROD, ESQ. - CROSS EXAMINATION
offense, on May 18th. They were all -- the Georgetown

cases were using a Georgetown County organized crime

bureau and their informant.

Q Do you have the transcript in front of you from
the plea?

A I do.

Q Would you turn to Page 9. I want you to follow
along.

A One second, I'l1l find it. I'm on Page 9.

Q Beginning on Page 18, I'll read the beginning,
not all of it. }

A Eighteen?

Q Page 9, Line 18, I apologize. The Solicitor
begins: Yes, Your Honor. On the night of

February 3rd, 2010 the officers of the Myrtle Beach
Police Department noticed the defendant make a
hand-to-hand transaction with what they believed --
what they believed to be a drug transaction. They
followed the person that had the transaction with.
Upon meeting that person, they arrested him for
possessing a quantity of drugs. That person said
Mr. Holt was the person who had sold him the drugs and
told them where he stayed, at the Crown Reef Motel.
They went and conducted the surveillance on the Crown

Reef Motel, and the following morning they saw Mr. Holt
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STUART AXELROD, ESQ. - CROSS EXAMINATION
and a codefendant, Ms. King, leave the Crown Reef Hotel

and get in a vehicle, go pick up another gentleman,
drive to Surfside where they went to Taco Bell.

Is that consistent with what your understanding
of the facts were prior to the plea, or is that
completely new information during the plea?

A No. We had that information, but that had
nothing to do with the prior buys. Mr. Holt was -- he
was a suspect in their eyes and, to me, it didn't
matter how he was a suspect, but he was a suspect.
We've gone over this. Ultimately, what they did is
they stopped his car in what I consider to be a lawful
traffic stop, which sometimes isn't the case, and they
asked him for his identification. So we've gone over
the discovery.

He was just -- best way to put it is that he was
a person of interest. He was a direct person of
interest to the police and they stopped him. They saw
him doing transactions. He was on different things. I
look at that one --1I loék within the wvacuum of the one
case. They stopped his car for a tag light out. He
had a warrant for his arrest, outstanding warrant, so
they arrested him. When they arrest him, the
codefendant has 103 grams of crack shoved down the

front of her pants saying it was his, he asked her to
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STUART AXELROD, ESQ. - CROSS EXAMINATION
put it there. That is our case. It is a bad set of

facts, and I'm sorry it went down that way, but I had
to live with what I had there.

Everything else -- it would be different if they
stopped him not for the tag light. Say they stopped
him -- in your question -- because of some other
person, maybe there is issues. But Truax puts him in
the report he stops him because a tag light is out,
goes up there, there is a warrant and finds a God awful
émount of cocaine in that car and arrests everybody
there. His arrest is constructive possession. We've
discussed what that is, that you can have something
right here and that is not mine, but it is close enough
that one could argue that this clip is constructively
mine. It was a bad set of facts.

I did my darndest to get below the 12. Hucks
never budged. They had a good case, and I think he
would have gotten a tremendous amount more time if we
went to trial;

Q As to that stop, do you know if they had a video
of the stop, or did you request one? |

A I don't think I requested a video of the stop.

Q Applicant's Exhibit No. 2, I believe the tow
report. You said the fact that it does not list an

un-operable or not working tag light, that doesn't
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STUART AXELROD, ESQ. - CROSS EXAMINATION
concern you?

A Well, I haven't been doing this that long, 15, 16
years, but usually, you know, the cars aren't on when
they make their -- it would concern me if the report
said all lights are in operable condition. It just
says -- it is just a tow report, just done by -- just a
tow report saying the vehicle was dirty, miscellaneous
scratches and dents, and that is their only outdoor
remarks so the tow company doesn't get sued for messing
something up.

Inside it just said miscellaneous trash, pack of
open cigarettes, Amoral, miscellaneous clothing, large
purse containing miscellaneous papers, wallet
containing miscellaneous change, $21 in cash,
miscellaneous jewelry. In the glove box there was
miscellaneous change keys, cologne, Nokia cell phone --

THE COURT: That is not responsive. The inside

is not relevant to her question.

Q (MS. GOLDBERG) Do you recall ever discussing the

actual stop with Mr. Holt and whether he believed his

tag light was working at the time?

A We probably did. In my argument or conversation
with him would be that -- let's say for your position
today, say that the tag light had been working. I

would say -- I say to my clients as an -- my clients a
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STUART AXELROD, ESQ. - CROSS EXAMINATION
lot of times will say they never gave consent to

search, and I say, Well, the police report says you did
and, therefore, you did. We have to deal with the
credibility of who would the jury believe, a uniform
officer carrying a gun and walkie-talkie, or believe my
client. That is just something that we live with doing
this form of business here. I have to live with him
stopping for the tag light out.

I did say earlier, and I would say to yeu again,
that Truax has been just a straight-up cop in my
dealings, and I don't say that about all cops, you
know. I don't. A lot of times cops lie, but I think
they had a good stop. I think if we went to trial the
stop would survive.

Q And I believe you said on direct the issue that
Mr. Holt found with the chemical analysis, that
wouldn't have concerned you at trial either?

A No, because I think when you look on the front of
the sheet she dates the report the 29th, signs her name
to it and then she dates it the 29th. She probably
went in front of a notary and swore that that was her
signature on the 8th or 5th of May, whatever. I think
that is the clerical doing.

What would concern me is the chain of custody on

those drugs, and I considered the chain strong. It was
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STUART AXELROD, ESQ. - CROSS EXAMINATION
strong enough, I think, that it would survive a

collateral attack at trial.

Q Do you recall having any conversations with
Mr. Holt about what was going to be happening with his
codefendant's case?

A Truly, I don't remember. I don't remember. I
don't think he wanted her charged, and I would probably
égree with him. I don't remember what happened there,
to be honest. I know I wasn't able to budge off the 12
years, that is all I remember.

Q Do you remember ever attempting to make what

happened with the codefendant a part of your plea

negotiations?
A I don't remember. I just don't remember.
Q The drugs were found in her pants, correct?

A That is where they were ultimately located, yes.
Q So at that point, when discussing the case with
Mr. Holt, did you believe that he, at trial, could be
found guilty of possession of those drugs that were in

her pants?

A I think her -- if she had testified at trial she
would say they were his, and I believe he made a
statement. I don't remember now, but I believe that he
made a statement to the police that they were his and

he didn't want her charged, if I remember, or some type
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STUART AXELROD, ESQ. - REDIRECT EXAMINATION

of statement made to the police at the interrogation

room.
MS. GOLDBERG: Beg the Court's indulgehce.
THE COURT: Okay.

(A brief pause in the proceedings.)
MS. GOLDBERG: Nothing further.
THE COURT: Redirect?
REDIRECT-EXAMINATTION

BY MR. THOMAS:

Q Who represented Mr. Holt in the Georgetown

charges?

A I have them.

Q You répresented him?

A I have the discovery. I represented him. I took

all of the charges when he retained me.

Q If you had gone to trial, would you have

challenged the stop?

A Yes.

Q Would you have done the same thing for the chain

of evidence as far as the drugs go?

A As far as the Court would allow me on the
functionality of the evidence. It is kind of
diminished now. They pretty much have to show that
they have the drugs to SLED, we'll say, and they don't

have to show them back, but I would not stipulate to
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STUART AXELROD, ESQ. - EXAMINATION BY THE COURT
the chain. I would have made them bring their people.

Q As far as the evidence in this case, what do you
recall -- did your client give a confession to the
police department?

A Yes.

MR. THOMAS: That is all I have.

THE COURT: Recross?

MS. GOLDBERG: Yes, Your Honor. Beg the Court's
indulgence. |

THE COURT: Okay.

MS. GOLDBERG: Nothing further.

THE COURT: Any objections to me asking Mr.
Axelrod questions?

MS. GOLDBERG: No.

EXAMINATION
BY THE COURT
Q Did the Georgetown charges get dismissed?
A Yes, sir.
Q As a part'of this plea?
A Yes, sir.
THE COURT: They were dismissed as a result of
this plea?

MS. GOLDBERG: Yes, sir.
THE COURT: Any more witnesses from the State?

MR. THOMAS: Nothing.
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KEVIN HOLT - REDIRECT EXAMINATION
MS. GOLDBERG: I think Mr. Holt would like to

testify, and I waht to ask him one specific question

to clear something up.

THE COURT: Come on back up. You are still under
oath. Depending on the question, I'll allow a reply.
Mr. Thomas can object if he thinks it's not...

REDIRECT-EXAMINATION

BY MS. GOLDBERG:

Q Mr. Axelrod testified that part of the
circumstances of why he thought you would be convicted
at trial involved a confession that was made. Do you
want to clear up for the Court the circumstances that
led to that confession?

MR. THOMAS: I'll object. I asked him about his
confession.

THE COURT: Overruled.

Q (MS. GOLDBERG) Go ahead.

A Cops came to me and was like -- they said if you
make a confession, we'll let her go. That's the only
reason why I did it.

Q Mr. Holt, this was all prior to retaining Mr.

Axelrod, correct?

A Yes.
Q So he wouldn't have been a part of any of these
conversations?
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KEVIN HOLT - REDIRECT EXAMINATION
A No.

THE COURT: Any questions, Mr. Thomas?

MR. THOMAS: Nothing from the State.

THE COURT: Step down. He understands that if
his relief is granted, he'll be facing 25 years on the
trafficking, minimum?

MS. GOLDBERG: Yes, Your Honor. I told him that.
The only thing I'm not clear on is -- I'm not entirely
clear if the solicitor's office would have the
authority to bring back the other charges that were
dismissed as well. The disposition --

THE COURT: Certainly, they would.

MS. GOLDBERG: The disposition sheets do not say
they were null processed in exchange for the plea.
They say null processed and nothing else.

THE COURT: So he would be facing in the
neighborhood of 50-something years.

MS. GOLDBERG: I believe it is possible, yes.

THE COURT: And how about in Georgetown, another
20 or so?

MR. THOMAS: Give or take.

THE COURT: All right. Any additional reply?

MS. GOLDBERG: Nd, Your Honor.

THE COURT: Anything you want to put on the

record before we recess this case?
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KEVIN HOLT - REDIRECT EXAMINATION
MS. GOLDBERG: Yes, Your Honor. I just want to

point out, just to sum up Mr. Holt's case, he
testified that the reason he pled guilty is because he
believed only one person could be convicted of
possessing the drugs. He did not want his codefendant
convicted. She was convicted and received a prison
sentence. I didn't bring any documentation with me,
but it was less than 12 years, I'll say that.

THE COURT: What did she get?

MS. GOLDBERG: I think seven, but I can't say for
positive. Do you think it was seven? I think it was
seven. Mr. Holt testified that if he would have known
that she would have been taking responsibility for the
drugs and pleading guilty, he would not have pled
guilty. He would have wanted a trial.

He's furthered argued that he did not have full
information regarding the case prior to the plea, so
it was an uninformed decision and, therefore, he
didn't voluntarily make this decision to plea because
he didn't have all of the information. Finally, I
would still argue that the --

THE COURT: The incomplete information was the CI
about the cases dismissed?

MS. GOLDBERG: Two ways of looking at it. One

was that the reason he pled was because of what he
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KEVIN HOLT - REDIRECT EXAMINATION
understood was happening to the codefendant, so that

was incorrect information about the circumstances of
his plea. Then, as far as the discovery goes, yes,
Your Honor, the CI is not mentioned in the incident
report. That was offered as an exhibit. It is
nowhere in the discovery. There may have been some
oral conversations that Mr. Axelrod had with
individuals, but Mr. Holt was not aware. He testified
he never heard a confidential informant was involved
in this particular case.

THE COURT: There wasn't in this particular case?
It was in the cases that led to the surveillance that
led to this case? |

MS. GOLDBERG: I think based on the transcript
and what the Solicitor says, there was one in this
particular case. Mr. Holt said if he had known all of
this information prior, if he had known there was a
confidential informant, that possibly could have been
addressed.

The issue with the chemical analysis, the issue
with the étop, which he believes was an improper stop,
and if he had known the codefendant's charges were not
dismissed, he would have requested a trial rather than
pled guilty.

THE COURT: Mr. Thomas.
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KEVIN HOLT - REDIRECT EXAMINATION
MR. THOMAS: Just as far as the codefendant issue

goes, Your Honor, you know, there was a break in the
trial, she was sentenced. At no point during the plea

in the record is there anything here about his

understanding that her charges would be dismissed.

Obviously( he knew she was getting sentenced. Nobody
objected after her sentence that their anticipation
was that she would not be. As far as the info about
the CI goes, I think Your Honor is correct, that the
CI was unrelated in this case, it was about the stop.

THE COURT: Anything else?

MS. GOLDBERG: No, Your Honor.

THE COURT: Mr. Holt, what I will do -- I have a
lot to review. I have detailed notes about what
everybody said, and I have these records. I will make
a decision. If I grant the relief that you want,
which I assume is a new trial, you will be back in
front of a judge or jury, or both, and all of the
charges would conceivably be reinstated, including the
trafficking of 100 grams; which is a minimum of 25
years; you understand that?

MR. HOLT: Yes.

THE COURT: All of the other charges I can't
recall off the top of the potential sentences would

be, but you would be facing a lot more time than 12
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KEVIN HOLT - REDIRECT EXAMINATION
years. If I grant your request, the State can appeal.

If I issue an order that dismisses your application,
Ms. Goldberg can discuss with you your appeal rights
or move for reconsideration, or whatever you two think
is the appropriate thing. You will get a copy of that
order, and you can confer with her as to what your
decision will be.

I will note that, in my mind at least, and I will
review all of this, but if he had known of the
existence of a confidential informant, would that not
have made all the cases stronger, not something weaker
that he would want to step back and explore? 1In
addition to that, I do not have a clue, and I'm not
going to find out what the codefendant said in her
plea, maybe she said something at the plea, Yeah,
these were his, and if he goes to trial, I'll say they
were his., I don't know.

In any event, I'll look at everything. Thank
you.

(Whereupon, the proceedings concluded.)
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lncident Repon File# 01-10-010%00
| |File# Report Date/Time Occurred From Oeccurred To Report Type
N | 01-10-010800 02/04/2010 18:28 02/04/2010 19:26 02/04/2010 19:26 Original
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| JCOCAINE: TRAFFICKING CLEARED BY ARREST 02/04/2010 02/04/2010 20:29
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0 State Classification Attempted/Completed
F DRUG/NARCOTIC OFFENSES COMPLETED |
F Statute/Ordinance Lacation Type Disposition Date
€ 4 HIGHWAY/ROAD/ALLEY/INCLUDES STR| 02/0412010 |
N KEVIN HOLT (SUSPECT/ARRESTEE, Primary Role); Evidence Collected : YES :
S ELIANA KING (SUSPECT/ARRESTEE, Primary Role) Case Disposition : CLEARED BY ARREST
E Hate Blas : NONE (No Bias) Excaptional Clegrance : NOT EXCEPTIONALLY CLEARED
Weapon 1 (Assuaht Offenses) : N/A Arrest Case Number : 01-10-010800
Forcea Entry : NO # of People Arrested : 2
Computer Theft : NO
Criminal Activity 1 (AssaulvOnug/Gang Offenses) :
DISTRIBUTION/SELLING
o State Classification Attempted/Completed
F DRUG/NARCOTIC OFFENSES COMPLETED |
F Statute/Ordinance Location Type Disposition Date
E 2 HIGHWAY/ROAD/ALLEY/INCLUDES STR] 02/04/2010
N KEVIN HOLT (SUSPECT/ARRESTEE, Primery Role); Evidencs Collected : YES
s ELIANA KING (SUSPECT/ARRESTEE, Primary Rote) Case Digposition : CLEARED BY ARREST
E Hata Bias : NONE {No Bias) Exceptional Clearance : NOT EXCEPTIONALLY CLEARED
Waespon 1 (Assualt Offenges) : N/A Arest Case Number ;: 01.10-010900 |
Forced Entry : NO # ol People Arrested : 2 .
Computer Theft : NO :
Criminal Aclivity 1 {Assauit/Orug/Gang Offenses) :
DISTRIBUTION/SELLING
0 State Classification Attempted/Completed
F ODRUG/NARCOTIC OFFENSES COMPLETED |
F Statute/Ordinance Location Type Dispasition Date
E 3 HIGHWAY/ROAD/ALLEY/INCLUDES STR] 02/04/2010
N KEVIN HOLT (SUSPECT/ARRESTEE, Primary Role): Evidence Collacted : YES
] ELIANA KING (SUSPECT/ARRESTEE, Primary Rois) Case Disposition : CLEARED BY ARREST
E Hate Bias : NONE (No Bias) Exceptional Clearance : NOT EXCERTIONALLY CLEARED
Weapon 1 (Assualt Offenses) : NJA Arrgst Case Number : 01-10-010800
Forced Entry : NO # of People Amested : 2
Computer Theft : NO
Crimingl Activity 1 (AssaulVDrug/Gang Offenses) :
DISTRIBUTION/SELLING
|
Reporting Officer Department Report; ’
CPL BRIAN CARL TRUEX (6921) MYRTLE BEACH POLICE DEPT Approved i
Officer Name DatefTime !
Approving Officer Department Date / Time
CPL BRIAN CARL TRUEX (8921) MYRTLE BEACH POLICE DEPT 02/05/2010 01:08

10601L0-0¢-10




CSEP-38-2014 ©8:57 From:HORRY CLERK COURT

90

8439156081

To:918837341397

P.5/11

MYRT : BEACH POLICE DEPARTN \Rbport DatefTime 02/04/2010 18:26
Incident Report File# 01-10-010800
P ersan Type Business/Parson Name Daytme Pho;le
E VICTIM SOCIETY/PUBLIC
R Evening Phone Person Address Census Trac
S
0 1 Other Phione Employer Address Census Trac:
N
Race Sex SSN DL Exp. Date OL Number
UNKNOWN Unknown
Birth Date Birth Location
Ethnic Origin ; UNKNOWN Will File Chargas : NO
Adul’Juvanile : UNKNOWN Can Igentify Offender : YES
Relatianship : 851 KEVIN HOLT, 851 ELIANA KING Sobriety of Victim : SOBER
victim Type : SOCIETY/PUBLIC Resigency Type : JURISDICTION
P Parson Type Businass/Person Name Daytime Phote
E SUSPECT/ARRESTEE KEVIN LASHON HOLT
R Evening Phone Person Address Census Trac
S o)
0 2 Other Phone Employer Address Census Trac
N
Race Sex SSN DL Exp. Date | DL Numbe‘
Birth Date Birth Location
Age : 028 Min. Waeight : 185 lbs
DL State : SC Adult/Juvenile : ADULT i
Ethnic Origin : NON-HISPANIC Arrest Number : 01-10-010800
in,_ Halght : §'10" Residency Type : STATE
P Person Typa Business/Person Name D Phone
E | SUSPECT/ARRESTEE _J ELIANA NATALIE KING
R Evening Phone Person Addrass Census Trac
8
o 3 Other Phong Employsr Address Census Trac
N
Race Sex SSN DL Exp. Date DL Number
WHITE Female
Birth Date Birth Location
Age : 020 Aduit/Juvenile : ADULT
Ethnic Origin : NON-HISPANIC Arrest Number : 01-10-010900 i
Min, Height : 502° Residency Type : QUT OF STATE :
Min. Weight : 118 Ibs ;
P Category Property Type Make Model
R SEI2ED DRUG-COCAINE
o Serial # Color Description Condition
P 1 WHITE POWDER SUBSTANCE
E UCR Type : DRUG/NARCOTIC Amount:5 . .00
R Associations : 870 KEVIN HOLT Drug Activity : DISTRIBUTION/SELLING
T Relationship to Offenss(s) : 970 Offense 3 Orug Type : COCAINE (ALL FORMS EXCEPT "CRACK")
Y Quantity/Weight : APX 106 GR Drug Quantity : 00.106.000 GRAM(s)
Value:$, , 0.00 Legal Orug Value : § , , 0.00
Rec, Officer : TRUEX, BRIAN C, __Recovary Valye : $ 00
Reporting Officer Department Report Status:
CPL BRIAN CARL TRUEX (6921) MYRTLE BEACH POLICE DEPT Approved
Officor Name DatefTime
Approving Officer Department Date / Time
CPL BRIAN CARL TRUEX (6921) MYRTLE BEACH POLICE DEPT 02/05/2010 01:06
D nf £

o060L0-0L1L-10D



SEP-33-2014 ©8:57 From:HORRY CLERK COURT

8439156081

To0:918837341397

P.6-11

91

MYRT. . BEACH POLICE DEPARTN  &Fpont Datermime 02/0412010 19:26

Incident Report File # 01-10-010800
P "Category Property Type Wake WModel
R SEIZED ORUG-HEROIN
(o] Sarial # Cotor Desgription Condition
P BROWN POWDER SUBSTANCE
E UCR Type : DRUGNARCOTIC Amount:$ , .00
R Assodiations : 970 KEVIN HOLT Drug Aclivity : DISTRIBUTION/SELLING
T Relstionship to Offanse(9) : 970 Offense 1 Orug Type : HEROIN
Y Quantity/Weight : APX 2.3 G Drug Quantity : 00,002.300 GRAM(s)
Value:§, . 0.00 Legal Orug Value : & | , 0.00
Ree. Officer : TRUEX, BRIAN C. RecoveryValue:$, = 00
P Category Property Type Make Model
R SEIZED DRUG-CRACK
0 Serial # Color Description Condition’
P OFF WHITE ROCK SUBSTANCE '
E LCR Type : DRUG/NARCOTIC Amount:$ , .00
R Associations : 970 KEVIN HOLT Drug Activity : DISTRIBUTION/SELLING
T Relationship to Offense(s) : 970 Offange 2 Drug Type : CRACK COCAINE
Y QuantityWelgnt : APX 4.6 G Drug Quantity ; 00,004,600 GRAM(g)
vaiue:$. , 0.00 Legal Drug vValue: § . . 0,00
Reg, Officer ;: TRUEX, BRIAN G, RecoveryValue :$, | .00
re——r
Reporting Officer Department Report Status: i
CPL BRIAN CARL TRUEX (6921) MYRTLE BEACH POLICE DEPT Approved
Officer Name Dats/Time
Approving Officer Depanment Date / Time
CPL BRIAN CARL TRUEX (6921) MYRTLE BEACH POLICE DEPT 02/05/2010 01:06

k]
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sepg’,ﬁ-aam @8:58 From:HORRY CLERK COURT 8439156881
MYRT :BEACH POLICE DEPARTN
4 incident Report
Topic ORIGINAL

M<~—-A4p DR P Zi

ON 02-04-10, OFFICERS WITH THE MYRTLE BEACH POLICE DEPA
CONDUCTING SURVEILLANCE ON A SUSPECTED DRUG DEALER

T0:918837341357

P.7/11

i
i

WREnont Date/Time 0210472040 19:26
File # 01-10-010500

RTMENT WERE |
STAYING AT THE CROWN

REEF MOTEL. OFFICERS OBSERVED THE SUSPECT VEHICLE 20
IMPALA (SC

8 BLACK CHEVROLET

DRIVEN BY A BLACK MALE WITH DREADLOGKS PULLED BACK IN A

PONYTAIL DRIVING, LEAVE THE MOTEL AND HEAD NORTH ON OCEAN BLVD. THE VEHICLE
THEN PULLED IN THE GAZEBO INN STAYED FOR JUST A FEW MINUTES AND THEN PULLED
BACK ONTO OCEAN BLVD AND HEADED SOUTH. THE VEMICLE THEN PULLED BACK INTO THE
CROWN REEF AND PICKED UP A WHITE MALE AND A WHITE FEMALE. THE VEHICLE THEN
PULLED BACK ONTQO OCEAN BLVD AND HEADED SOUTH. THE VEHICLE THEN TURNED Ii_EFT

ONTO KINGS HWY AND HEADED SOUTH TOWARDS SURFSIDE.

E VEHICLE THEN TURNED

RIGHT ONTO HWY 544 AND HEADED WEST. THE SUSPECT VEHIGLE THEN TURNED R!GHT
ONTO BEAVER RUN BLVD AND CAME QUT AT THE LIGHT ON HWY| 17 BYPASS. THE VEHICLE
CROSSED HWY 17 BYPASS AND PULLED ITO THE TACO BELL PARKING LOT.

THE VEHICLE THEN SAT THERE FOR LESS THEN FIVE MINUTES
BURGUNDY CROWN VICTORIA THE BLACK MALE THEN GOT OUT

D HE WAS MET BY A
ND LEANED IN THE |

PASSENGER SIDE OF THE CROWN VICTORIA FOR JUST A FEW SECONDS AND THE CROWN
VICTORIA LEFT. A FEW MINUTES LATER A SMALL SILVER CAR PULLED UP ON DRIVERS SIDE

OF THE BLACK CHEVY AND THE BLACK MALE GOT OUT AND GQT|!

NTO THE PASSENGER

SIDE OF THE SILVER CAR. AND THE SILVER CAR THEN DROVE ORF AND THE BLACK CHEVY

FOLLOWED. VEHICLE WENT NORTH ON FRONTAGE RODE AND §
THE BLACK MALE THEN GOT OUT OF THE SILVER CAR AND GOT
SIDE OF THE BLACK CHEVY. THE BLACK CHEVY THEN RETURNE
FEW MINUTES LATER A GREY PONTIAC GRAND PRIX PULLED NE
WITH THE SUBJECTS FOR JUST A SECOND AND BOTH VEHICLES
FOLLOWED THE VEHICLE BACK TOWARDS MYRTLE BEACH THE
THE TACO BELL.

OPPED AT HE STOP SIGN.
ACK INTO THE DRIVER
TO THE TACO BELL.|A
TO THE CHEVY MET
EFT. OFFICERS THEN
ME WAY HE TRAVELL’-.D TO

PFC. MANN CONDUCTED A TRAFFIC STOP ON THE BLACK CHEVY [FOR NOT HAVING AN | !

ILLUMINATED TAG LIGHT ON THE VEHICLE AT KINGS HWY JUST
NCIC CHECK OF THE DRIVER (KEVIN HOLT) REVEALED THAT HE

UTH OF OCEAN HWY. AN
A8 WANTED OUT OF %

GEORGETOWN COUNTY FOR NUMERQUS OFFENSES. THE DRIVER WAS DETAINED PENDING

A HIT CONFIRMATION FROM GEORGETOWN. THE FRONT PASSE
REMOVED FROM THE VEHICLE AND INTERVIEWED BY CPL. TRUEX.
READ MIRANDA BY CPL. TRUEX, MS. KING ADMITTED TO HAVING

GER (ELAINA KING) WAS
AFTER HAVING BEEN
ARCOTICS IN HER PANTS.

MS. KING THEN REMOVED THE NARCOTICS FROM HER PANTS AND GAVE THEM TO CPL!

TRUEX. MS. KING STATED THAT WHEN THEY LEFT THE CROWN R
QUANTITY ON NARCOTICS TO PLACE IN HER PANTS. KING STATE
PUT THE NARCOTICS IN HER PANTS UNTIL THEY GOT TO TACO BE
FIRST VEHICLE. KING STATED SHE THEN REMOVED THE BAG, GA
REMOVED NARCOTICS FROM IT BEFORE MEETING WITH THE DRI\
CROWN VIC. KING STATED HE GAVE THE BAG BACK TO HER TO
THE TRANSACTION WAS COMPLETED. MS. KING FURTHER STATE
THE TACO BELL THE SECOND TIME HE GAVE HER A LARGER QUA

EEF HE GAVE HER A |
D THAT HOLT HAD HER
LL AND MET WITH THE
VE IT TO HOLT, AND HE
'ER OF THE MAROON |

AUT IN HER PANTS AFT‘ER

D THAT AFTER THEY LEFT
NTITY OF NARCOTICS] TO

PLACE IN HER PANTS AND HOLD FOR HIM WHICH SHE IDENTIFIED|AS THE THREE LARGE
Raporting Officar Department port Status:
CPL BRIAN CARL TRUEX (6921) MYRTLE BEACH POLICE DEPT Agproved
Officer Name DitelTime
Approving Officer Department. Date ! Time
CPL BRIAN CARL TRUEX (6921) MYRTLE BEACH POLICE DEPT 02{05/2010 01:08

(1)

ot -

406030 -




SEP-39-2914 88:58 From:HORRY CLERK COURT

8439156081 To: 918037341397 P.8711

93

MYRT.  BEACH POLICE DEPARTN |§Fport batertime 02/04/2010 19:26

Incident Report Fila# 07-10-010

BAGGIES OF POWDER COCAINE.

BASED ON THE FACT THAT THE MR. HOLTS AND MS. KINGS BEH
HOLT BOTH WERE ARRESTED FOR BEING IN POSSESSION OF THE NARCOTICS.
THE NARCOTICS WERE WEIGHED AND TESTED AT THE MYRTLE|BEACH POLICE

800

VIOR WAS CONSISTENT
WITH STREET LEVEL DRUG SALES, KINGS ADMISSION OF POSSESSING THE NARCOT’CS FOR

DEPARTMENT BY CPL. TRUEX. THERE WERE 4 CLEAR PLASTIC BAGGIES CONTAINING A
WHITE POWDER THAT TESTED POSITIVE FOR THE PRESENCE QF COCAINE. THE FOUR

BAGGIES WEIGHED 28.9, 29.1, 29.2, 17.8 GRAMS TOTALING 106

DIFFERENT COLORED BALLOONS AND A SMALL PIECE OF TIN FQIL THAT CONTAINED
BROWN POWDER THAT TESTED POSITIVE FOR THE PRESENCE DF HEROIN (TOTAL W
WAS 2.3 GRAMS) ALL NARCOTICS WERE PLACED IN HORRY BEST PACKET H-011977 A
DROPPED IN THE DRUG DROP BOX IN THE MYRTLE BEACH JAIL BY CPL TRUEX,

WARRANTS WILL BE OBTAINED ON KEVIN HOLT AND ELAINA KIN
COCAINE, PWID CRACK COCAINE AND PWID HEROIN.

FOR TRAFFICKING

ALSO

A
EIGHT
AND

Reporting Officer Depanment Report Status:

CPL BRIAN CARL TRUEX (6921) MYRTLE BEACH POLICE DEPT proved

Officer Name . ate/Time

Approving Officor Department / Time !

CPL BRIAN CARL TRUEX (6821) MYRTLE BEACH POLICE DEPT 2/05/2010 01:06 ;
i
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SEP-30-2014 ©8:59 From:HORRY CLERK COURT 8439156@81 T0:918037341397 P.9!111

94 CITY OF MYRTLE BEACH|
Towing Repor i

- mplai No. O/ <A} =D/ ottioety_staned [ tinn e~
Driver Incarcerated: (FE8° NO  Towed by:_£HPWJ Towed to; _fjﬁ\»/
Dot L/0  Twme: /G50 Towed from Kidngs S Jesons  NCICchock: __ emmm—T—

Reason for tow: _DQ_ﬁL%Mk@K
Registered Owper:, Koo o\ A~

A s:

{ Vehicle Description: YR_//) __ Make Model SODRA Body Style Jadr—_Coloits) _Blact

usSC  wy_/2 1w T L L2 A6 E S 0F 7/ & T

Odometer Reacing:_/ 70 § 777 ___ Over 100,000 miles: YES_©_NO____ UNKNQWN

DAMAGE / REMARKS:

\ ! “ = A CA@J\A_s
VA | y. ——f s

K e a7 el K

VYEHICLE INVENTORY:

Pas Area: : P,

e . —

w0 ' ' , all !

&L._wa)

Glove Box and / or Console: Mﬂx_&ﬁs,_n%mﬁ:}%—__
—tokan  codl plaguey st 't0 greped” wscelle.

ITEMS REMOVED FROM VEHICLE:

Property sheet no.: Reason for Removak:

Time Wrecker called__ 300§ Timg Amived _ 24
Officer's Signature, ettt G-C-~1 & PrintNome 4<_, Jriyg) S Dawe 2~ —j g
Wrecker Driver's Sgnatire_ 7 \s, - 2 (42> Prin Name edors  Dac d i 18y
VEBICLE TQ BE HELD BY POLICE: NOES
Officer requesting hold on vehxc.le.j rvex Badge No. .24 Y Rank
Reason for vehiclle being held: : RN
Release Authorized by: Date
VEHICLE RELEASED TO BY DATE_
( SIGNATURE) ( SIGNATURE )

\VHITE: POLICE s PINK: WRECKER COMPANY . CANARY: [OWNER / QPERATOR




SEP-33-2814 88:59 From:HORRY CLERK COURT 8439156281 To:918837341397 P.18/11

95

Horry County Police Department 95

Regional Drug Analysis Laboratory
Johnny E. Morgan, Chief

DRUG ANALYSIS DEPARTMENT

Dare: 412912010 ’

Lab Number: 1100170
Incident Date: 02/04/2010

. Truex Case/Chntrol # 01-10-010900/HOL1977
Myrtle Beach PD ;

1101 Qak Street (S) h , Kevin

Myrtle Beach ‘ .

SC 29577 (S): King, Eliana

The items submitted for analysis were cxamined with your assurance that the submined specinens have not nor wil
be submitted to any other laboratory or agency for examinagon.

ITEMS OF EVIDENCE.: L100170

b
Item 1 : Powdery tan rock substance in a picce of plastic inside a foil ball in impulse-sealed plastic ‘A'-wimpt:s 25 |

Results: Heroin found 0.0273 (042 groins) ¢ i

Ttem 2 Powdery tan tock subsiance in a piece of white plastic in a fofl ball inside a bright pink balioon 1
Results; Hervin found O.GBm (1.33 graing) ¢~

Ytern 3 ; Powdery tan rock substance in each of two pieces of plastic in foil balls inside red balloon segments

Results; Heroin found 0.1127 grpms {1.74 grains) ¢y

Ttem 4 : Powdery 1an rock substance in each of three pieces of plastic in foil balls inside dark orange balloon fegments
Results; Heroin found 0.2007 ngs (3.09 graing) gy

Itam  §: Powdery tan rock substance in cach of three picces of plastic in foil balls inside bluc balloon segm:t“
Resulig: Heroin found 0.2041 s (3.14 grains) ¢y

Item 6 Off-whitc rock substance in plastic in impulse-scaled plastic "B” with liems 7 and 8

Results: Cosaine base found 0.85 granfs (13.11 grains) ¢y

Item 7: Off-white rock substance in plastic

Results; Cocaine base found 0.56 FMT (8.6dgnaing)

Item 8 : Offwhite rock substance in 3 sandwich baggie

Results: Cocaine base found 1.59 grams (24.53 prains) cHi

2560 N. Main St., Suite 7 » Conway, South Carolina 29526 o PHONE (843) 915-7999 o FAX (843) 915-6355
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SEP-3p-2914 ©9:8@ From:HORRY CLERK COURT 8439156881 To:918837341397 P.11-11

30~
6

ITEMS OF EVIDENCE: | 110017

[tem 9 : White ponder substance in & sandvacibaggie m rpulsessealed plastic " with lems 14012

Resulis: + e deid Ha L g.'.idb‘ 12h3.a8 grans) gy

Item 10 : Powders white rucl. subsiance 10 3 sandwich baggie

Resuls; Cocaine sound _ 25.30 grarps (43805 grnins) ¢y

Tiem 11 : Powdery white rock substance i a sandwich baggie

Resuls: Cocamne found 283 grards 1434.08 graing) ¢y

Item 12 : Powdery white rock substance in a sandwich baggie

Results: Cocaine found 27.80 gﬂ+ (428,95 zreing) ¢y

| am a Chemical Analys employed by the Homry County Police Department. certified through the Spartanbwg Co SheniiTs Office Forensic Lab as a
chemist or analyst quatificd 10 perform testing and analysis for controlied dangerous substances prohibited by law fin this state by Title 44. Chapter 53lof
the Code of Laws and Rule 613 ot'the Depantment of Health and Environment Conteol

| used the following legally reliable forensic laboratory procedures in this analysis:

) Chemical Test {1 Untravioles Spectroscopy {J Liquit Chromarography
T Microscopic Tent ) Gas Chromatography (] Publibhed Literature
i Infrared Spectroscnpy Mass Spectrometry (|
. Sigonature:
Place: ]:/(\f((; : _ ..7,"-4.\1 l'..‘;'l. ,- ' L =L "‘:.‘:‘
Swo(ﬁbeloremeon Is Yﬁ day ol'w*. 20_:H LisaD. S FlO'dd -
N aes ' PR
Notary Public for South Carelina fi7i A AN
My commission expiress ;- (- vl Date

2560 N. Main St. Sujte 7 » Conway, South Carolina 29526 o PHONE (843) 915-7999 o FAX (843) 915-6335
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) FOR THE FIFTEENTH JUDICIAL CIRCUIT
Kevin L. Holt, #343450, ) Case No. 2011-CP-26-8926 -
) 5
Applicant, ) - P
) . .z_;;‘ :;‘
V. ) ORDER OF DISMISSAL o -
) o H
State of South Carolina, ) e ':)
) ',,."..:';E,’) 1(;“
Respondent. ) o
)

This matter comes before the Court by way of an Application for Post-Conviction Relief
(PCR) filed October 25, 2011. Respondent made a timely Return on or about November 23,
2011. The Court convened an evidentiary hearing into the matter on March 17, 2014, at the
Horry County Courthouse. Applicant was present at the hearing and represented by Kristy G.
Goldberg, Esquire. Joshua L. Thomas, Esquire, of the South Carolina Attorney General’s Office
represented Respondent.

Applicant testified on his own behalf at the PCR hearing. Applicant’s plea counsel,
Stuart M. Axelrod, Esquire, also testified. The Court had before it a copy of the plea transcript,
the records of the Horry County Clerk of Court, Applicant’s records from the South Carolina
Department of Corrections, the application for post-conviction relief, the return, and the exhibits
introduced at the hearing. The Court finds as follows:

I. PROCEDURAL HISTORY

P

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to a conviction from Horry County. In. July 2010, the Horry _C_qﬁngty Grand Jury indicted

Applicant for trafficking cocaine, 100-200 grams (2010—GS-2_6£_2915). Stuart M. Axelrod,
Page 1 0of12 .

—”
L e /
. . ot "/ 7/{ B §
/

7 /



08

Esquire (“plea counsel”), represented Applicant. On November 1, 2010, Applicant entered a
negotiated plea of guilty to the lesser offense of trafficking cocaine, 28-100 grams. The
Honorable Steven H. John sentenced Applicant to twelve (12) years incarceration. As part of the
negbtiations, the State dismissed indictments for possession with intent to distribute cocaine
(2010-GS-26-2916) and possession with intent to distribute cocaine base (2010-GS-26-2917).
Applicant did not appeal his plea or sentence.
II. ALLEGATIONS

In his application, Applicant alleged he is being held in custody unlawfully for the
following reasons:

1. “Ineffective Assistance of counsel - counsel encouraged client to plea based
upon false information,”

a. “Counsel did not explain a ‘negotiated plea’ to client and
informed client part of his plea bargain was that the co-
defendant's charge would be dismissed.”

2. “Ineffective Assistance of counsel - counsel did not properly advise client as
to triable issues related to his charges.”

a. “Counsel did not inform client properly in regards to the issues
that may arise during a jury trial including but not limited to
issues surrounding his statement the confidential informant
jurisdictional issues, and whether the initial stop was proper.”

Applicant, through counsel, filed an amendment to his application on December 31, 2012. In
that amendment, Applicant added the following allegation:

3. “Violation of SCRCrim Rule 5 and Brady by Solicitor's Office.”

a. “The Solicitor's office stated detailed facts on the record during
the plea which were not mentioned or accounted for in the
Discovery provided. This includes but is not limited to
information regarding a confidential informant. Accordingly,
Applicant was not fully informed as to the evidence against
him prior to his decision to plead guilty and his decision to
plead was involuntarily made.”

Applicant, through counsel, filed a second amendment to the application on May 6, 2013, setting
Page 2 of 12
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forth the following grounds for relief’

1. “Ineffective assistance of counsel - Trial counsel encouraged Applicant to plea
guilty based on incorrect and incomplete information. Applicant was coerced into
entering an involuntary plea.”

a. “Trial counsel did not explain the effect of a "negotiated plea”
to Applicant, and Applicant believed he could receive a lesser
sentence during the plea. Trial counsel also incorrectly
informed client that part of his plea bargain involved a promise
of co-defendant’s charges being dismissed. Further, trial
counsel failed to withdraw Applicant's guilty plea when the
Solicitor stated a factual basis for the plea that differed from
the facts contained within the discovery provided.”

2. “Ineffective assistance of counsel - Trial counsel failed to properly advise
Applicant as to issues that could have been raised in trial, and therefore Applicant
did not make an informed decision when he waived his right to trial."

a. “Trial counsel did not discuss with Applicant issues that may
arise during a jury trial, including but not limited to: the
requirement of the State to produce essential witnesses
including the confidential informant and chemist and the ability
to contest the credibility of witnesses such as law enforcement,
the confidential informant and chemist.”

3. “Violation of South Carolina Rules of Criminal Procedure Rule 5 and Brady by
Solicitor's Office and/or insufficient assistance of counsel regarding failure to
provide Applicant with all discoverable information prior to making a decision
regarding whether to plead guilty or have a jury trial.”

a. “The Solicitor's office stated detailed facts on the record during
the plea which were not mentioned or accounted for in the
Discovery provided to trial counsel. This includes but is not
limited to information regarding a confidential informant.
Accordingly, Applicant was not fully informed as to the
evidence against him prior to his decision to plead guilty, and
as a result his decision to plead was involuntarily made.”

At the PCR hearing, Applicant proceeded on the allegations contained in the second amended
application. Regarding the third ground for relief, Applicant did not pursue the allegation of a
Rule 5/Brady violation, but rather argued counsel was ineffective or failing to stand down the

plea after the solicitor’s statements about a confidential informant.

Page 3 of 12
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II1. FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court has reviewed the record in its entirety and has heard the testimony and
arguments presented at the PCR hearing. The Court has further had the opportunity to observe
each witness who testified at the hearing, and to closely pass upon their credibility. The Court
has weighed the testimony accordingly. Set forth below are the relevant findings of fact and
conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

A. Summary of Testimony

Applicant testified he retained plea counsel and met with him two weeks later to discuss
taking a plea. He did not recall going over discovery with plea counsel. Applicant also did not
recall discussing the legal concepts of constructive possession or probable cause. He further
testified plea counsel did not explain the possibility of challenging at trial the traffic stop, the
credibility of the police officers, or the chemical analysis of the drug evidence. Applicant
testified he knew somebody had to be responsible for. possessing the drugs, but believed his co-
defendant would not go to jail. Applicant maintained he was under the impression his co-
defendant’s charges would be dismissed if he pled guilty. However, on cross-examination
Applicant admitted he was present in the courtroom when the co-defendant pled guilty.
Applicant also testified plea counsel promised him a seven (7) year sentence.

Applicant also testified the solicitor mentioned a confidential informant at the plea
hearing, but that the incident report did not mention a confidential informant. However, on
cross-examination Applicant admitted plea counsel corrected for the judge what Applicant’s
position was regarding the individual who implicated Applicant. Applicant reviewed Exhibit #2,

a City of Myrtle Beach Towing Report, and testified the report does not indicate the vehicle had

Page 4 of 12



a buned-out tag light. He also testified Exhibit #3, a Horry County Police Department drug

analysis report, was signed and notarized on different dates. Applicant stated he never discussed
either of these documents with plea counsel.

Plea counsel testified he has sixteen (16) years of criminal law experience. He did not
recall the specific number of meetings he had with Applicant, but felt it was sufficient to prepare
for the plea. Plea counsel testified he reviewed with Applicant the discovery provided by the
State. Plea counsel recalled the State had a strong case against Applicant because the search
leading to the drugs appeared valid. He testified his experience with the officer involved led him
to believe the traffic stop was legitimate based on the burned-out tag light. Plea counsel testified
he reviewed the towing report prior to the plea, but placed no significance on its failure to
mention the tag light. He also reviewed the drug report, and placed no significance on the
discrepancy between the signature dates. He testified the State had a strong chain of custody
relating to the drug evidence. Ultimately, plea counsel admitted a challenge to the stop or the
drug evidence was unlikely to succeed.

Plea counsel testified he did not represent the co-defendant on any of her charges.
However, he did explain on cross-examination that he discussed constructive possession with
Applicant. Plea counsel also testified the only promise he made to Applicant regarding the plea
was the negotiated twelve (12) year sentence. Plea counsel recalled Applicant’s prior public
defender received the twelve (12) year offer, and the State was unwilling to agree to a lower
sentence. Plea counsel testified he attempted to get a lower offer, but he never promised
Applicant a seven (7) year sentence.

Plea counsel further stated he was aware the police used a confidential informant to make
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several other cases against Applicant. Plea counsel recalled that other cases were dismissed in

exchange for Applicant’s plea. However, he did not recall there being any allegation the
confidential informant was involved in Applicant’s trafficking plea. Rather, plea counsel
recalled the trafficking charge was based on the independent traffic stop and search incident to
arrest. Plea counsel asserted the trafficking charge stood on its on apart from the charges related
to the confidential informant. Plea counsel also admitted he never forced Applicant to enter a
plea and he would have been prepared for trial if Applicant had requested one.
B. Ineffective Assistance of Plea Counsel
In a post-conviction relief action, the applicant bears the burden of proving the

allegations in his application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985)

(citing Griffin v. Martin, 278 S.C. 620, 300 S.E.2d 482 (1983)). Where the application alleges
ineffective assistance of counsel as a ground for relief, the applicant must prove "counsel's
conduct so undermined the proper functioning of the adversarial process that the trial cannot be
relied upon as having produced a just result.” Id. at 442, 334 S.E.2d at 814 (citing Strickland v.
Washington, 466 U.S. 668 (1984)).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Id. (citing Strickland, 466 U.S. at
687; Turner v, Bass, 753 F.2d 342 (4th Cir. 1985); Marzullo v. Maryland, 561 F.2d 540 (4th Cir.
1977)). Courts presume counsel rendered adequate assistance and made all significant decisions

in the exercise of reasonable professional judgment. Id. (citing Strickland, 466 U.S. at 690). The

applicant must overcome this presumption in order to receive relief. Cherry v. State, 300 S.C.

115, 118, 386 S.E.2d 624, 625 (1989).
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Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove counsel's performance
was deficient. Id. Under this prong, courts measure an attorney’s performance by its
“reasonableness under prevailing professional norms." 1d, (citing Strickland, 466 U.S. at 688).
Second, any deficient performance must have prejudiced the applicant such that “there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different.” Id. at 117-18, 386 S.E.2d at 625. With respect to guilty plea
counsel, the applicant must show there is a reasonable probability that, but for counsel's alleged
errors, he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart,
474 U.S. 52, 59 (1985).

The Court finds Applicant failed to meet his burden of proving plea counsel ineffective.

The Court further finds plea counsel adequately conferred with Applicant, conducted a proper

investigation, and was thoroughly competent in his representation. Specifically, the Court finds
Applicant’s allegation plea counsel failed to explain the negotiated sentence to be without merit.
On this issue, the Court finds plea counsel’s testimony credible and Applicant’s testimony not
credible. The evidence establishes plea counsel told Applicant he hoped he could get a lower
sentence on the lesser charge, but there is no credible evidence plea counsel guaranteed a seven
(7) year sentence. Trial counsel explained to Applicant that the State only agreed to a twelve
(12) year sentence. Furthermore, the transcript clearly indicates Judge John explained to
Applicant the sentence he was facing as a result of the negotiation. (Trial Tr. 4:23-5:19).

Therefore, he cannot now claim he expected to receive a seven (7) year sentence. Wolfe v. State,
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1326 S.C. 158, 164, 485 S.E.2d 367, 370 (1997) (any possible misconceptions about sentence

length cured by colloquy at guilty plea hearing).

The Court also rejects Applicant’s argument he pled because he thought only one person
could be charged for the crime. The Court finds plea counsel’s testimony on this issue to be
credible, and Applicant’s to be not credible. Trial counsel explained the concept of constructive
possession to Applicant. See State v. Halyard, 274 S.C. 397, 400; 264 S.E.2d 841, 842 (1980)
(“More than one person may possess the same personal property simultaneously.” (citing State

v. Brown, 267 S.C. 311, 227 S.E.2d 674 (1976); State v. Wise, 272 S.C. 384, 252 S.E.2d 294

(1979); State v. Ellis, 263 S.C. 12, 207 S.E.2d 408 (1974); State v. Tabory, 260 S.C. 355, 196
S.E.2d 111 (1973))). Applicant has not presented credible evidence plea counsel advised him
that only one person could be charged. He has also presented no credible evidence he would not
have pled if he had known the co-defendant was also taking responsibility for the drugs. In fact,
Applicant was in the courtroom whi[e the co-defendant pled. (Trial Tr. 14:18-23). Applicant’s
failure to raise the issue of the co-defendant’s plea to Judge John militates against a fiﬁding his
plea was entered with the expectation the co-defendant’s charges would be dismissed. See State

v. Thrift, 312 S.C. 282, 296, 440 S.E.2d 341, 349 (1994) ([N]either the State nor the defendant

will be able to enforce plea agreement terms which do not appear on the record before the trial

judge who accepts the plea.”); cf. Dalton v. State, 376 S.C. 130, 137-38, 654 S.E.2d 870, 874

(Ct. App. 2007) (“[S]tatements made during a guilty plea should be considered conclusive
unless a criminal inmate presents valid reasons why he should be allowed to depart from the
truth of his statements.” (citing Crawford v. United States, 519 F.2d 347 (4th Cir. 1975);

Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976))).
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The Court also finds meritless Applicant’s allegation trial counsel did not discuss issues

that may arise during the jury trial. On this issue, the Court finds plea counsel’s testimony
credible and Applicant’s not credible. Plea counsel discussed the evidence in the State’s
possession and all possible defenses to the charge. As to probable cause for the traffic stop, the
evidence establishes the burned-out tag light formed probable cause to justify the stop and the
outstanding warrant justified an arrest. State v. Jihad, 347 S.C. 12, 15, 553 S.E.2d 249, 251
(2001) (valid traffic stop for non-functioning brake light); State v. Williams, 351 S.C. 591, 598,
571 S.E.2d 703, 707 (Ct. App. 2002) (“In carrying out the stop, an officer ‘may request a driver's

license and vehicle registration, run a computer check, and issue a citation.”” (quoting United

States v. Sullivan, 138 F.3d 126, 131 (4th Cir. 1998))). The Court agrees with plea counsel’s
assessment that the fact the towing report did not mention the burned-out tag light is of no

significance. See Stokes v. State, 308 S.C. 546, 548, 419 S.E.2d 778, 779 (1992) (*Where, as

here, counsel articulates a valid reason for employing certain strategy, such conduct will not be

deemed ineffective assistance of counsel.” (citing Whitehead v, State, 308 S.C. 119, 417 S.E.2d
529 (1992))). Furthermore, Applicant introduced no evidence iﬁdicating the tag light was
functional during the sfop or that the wrecker company inspected the integrity of the vehicle
lighting systems. See Bannister v. State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998)
(applicant must produce allegedly favorable evidence at the PCR hearing).

The Court also agrees with plea counsel’s assessment of the significance of the dates on

the lab report. Stokes, 308 S.C. at 548, 419 S.E.2d at 779. The fact the report was signed by the

chemist on one date and notarized on a later date is in no way was improper. In many instances,

people sign documents on a certain date and at a later date swear they signed the document
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before a notary; the notary block merely reﬂectﬁihe date the signature was swomn before the

notary. See 66 C.J.S. Notaries § 27 (“In certifying an acknowledgment, a notary must either

have personal knowledge of the individual who makes it or be satisfied of the individual's
identity by thorough precaution.”). Furthermore, Applicant has presented no evidence the
preparation of the report was in any way improper. Bannister, 333 S.C. at 303, 509 S.E.2d at

809 (1998); see also Arthur v. Holiowell, 111 S.C. 444, 98 S.E. 202 (1919) (it is “presumed that

notary did what he was required to do”). Furthermore, plea counsel discussed all of these
possible issues with Applicant. Therefore, Applicant waived any potential defenses arising from
the towing or lab report when he pled guilty. See Whetsell v. State, 276 S.C. 295, 297, 277

S.E.2d 891, 892 (1981) (citing Rivers v. Strickland, 264 S.C. 121, 213 S.E.2d 97 (1975); State v.

Fuller, 254 S.C. 260, 174 S.E.2d 774 (1970)).

Finally, the Court finds Applicant’s allegation regarding a cqnﬁdential informant to be
likewise without merit. The existencel of a confidential informant is not relevant to Applicant’s
trafficking plea. Plea counsel testified the confidential informant was relevant only to
Georgetown County charges that were dismissed in exchange for the trafficking plea. The Court

finds credible plea counsel’s testimony that he had no reason to believe a confidential informant

had any relevant bearing on this case. Stokes, 308 S.C. at 548, 419 S.E.2d at 779. Although a
confidential informant may have provided information to cause police to place Applicant under
surveillance, the valid traffic stop and outstanding warrant were independent grounds for the
search that uncovered the drugs. Jibad, 347 S.C. at 15, 553 S.E.2d at 251. Therefore, plea

counsel was not required to stand down when the solicitor referenced the confidential informant.
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Furthermore, plea counsel provided competent representation in light of the

overwhelming evidence against Applicant. Harris v. State, 377 S.C. 66, 79, 659 S.E.2d 140, 147

(2008) (no prejudice whe;e there is overwhelming evidence of guilt). Police conducted a valid
traffic stop on Applicant’s car for having a burned-out tag light. A computer check revealed
Applicant had outstanding warrants, and he was placed under arrest. The co-defendant in the car
admitted to possessing a large quantity of drugs, which she indicated belonged to Applicant. The
amount of drugs was well over the threshold for a trafficking charge. Applicant also confessed
to possessing the drugs. In light of this overwhelming evidence, the Court agrees with plea
counsel’s advice that a guilty plea was in Applicant’s best interest. See Stalk v, State, 383 S.C.
559, 563, 681 S.E.2d 592, 594 (2009) (applicant must show *“something that would have affected
counsel's advice to [the applicant] to accept the plea bargain offered or that would have caused
[the applicant] to decline to accept it™).
C. All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, the Court finds Applicant failed to present
sufficient evidence regarding such allegations. Accordingly, the Court finds Applicant has
abandoned any such allegations.

IV. CONCLUSION

Based on the foregoing, the Court finds and concludes Applicant has not established any -

constitutional violations or deprivations that would require the Court to grant his application.
Therefore, this application for post-conviction relief must be denied and dismissed with

prejudice.
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The Court notes Applicant must file and serve a notice of appeal within thirty (30) days

from PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d

395 (1991), Applicant has a right to appellate counsel’s assistance in seeking review of the denial

of post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek

appellate review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf.

Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal.

IT IS THEREFORE ORDERED THAT:

1.

The Application for Post-Conviction Relief is denied and dismissed
with prejudice; and

The Applicant must be remanded to the custody of the Respondent to
complete the service of his sentence.

AND IT IS SO ORDERED this ___ ] __day of 4 al ,2014.

=

THE W?:ﬁ GEORGE C. JAMES, JR.
Presiding /l dge

. , South Carolina
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )
)
) 2011-CP-26-8926
)
KEVIN L. HOLT, #343450 )
vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. I am an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that
this is a proper circumstance of service by mail.

3. I have this day served a filed copy of the Order of Dismissal in the above-captioned
matter on the following person by depositing same in the United States mail, postage prepaid:

Kristy Grafton Golden, Esquire
1720 Main St., Suite 301
Columbia, SC 29201

DATED this 24" day of April, 2014.

Norma Bigbee, Legal
For Respondent



31‘1& OF SOUTH CAROLINA t;/ IN THE COURT OF GENERAL SESSIONS
COUNTY OF Horry ; |
STATE V. ) INDICTMENTICASE#: 200~ GY-26-29S
Kevin Leshon Holt ) A/WH:  M346507
AKA: )  Dateof Offense: _2/472010
: B Sex: M Age: 29 ) S.C.Code § :_44-53-0370(e)X2Xc)
DOB: SS#: ) CDR Code #: 0280
Address: )
City,State,Zip: , SC 29510
DL#: SIDk: z SENTENCE SHEET

*CDL Yes[[] No[] CMV Yes[ ] No[] Hazmat Yes[__] No[T]
In disposition of the said indictment comes now the Defe who was CPNVICTED OF or PLEADS
TO: Trafficking in cocaine, 28—100 g, st offense §'Q

A
in violationof § 44-53-0370(e)2)(b)} of the S.C. Code of Laws, bearmg CDR Code # 2359
[0 NON-VIOLENT [0 VIOLENT (JSERIOUS [JMOST SERIOUS  [JMandatory GPS(CSC (16172545
w/minor Ist or Lewd Act)
The charge is: %s indicted, [X]Lesser Included Offense.  ffi§Defendant Waives Presentment to Grand Jury. (defendant's initials)
The plea is: [JWithout Negotiations or Recommendation, ﬂ Negotiated Sentence, ’ Recommendation by the State.
ATTEST: >LaW T rS.

HG% J. Scott SC Bar# Defendant Attorney for Defendant SC Bar#
WHEREFORE, the Defendant is commited to the %ft-te Department of Corrections, [ ] County Detention Center,
for a determinate term of l Z ANiNmEmls/years of - [ ] under the Youthfal Offender Act not to exceed years
and/or 1o pay a fine of $ ; provided that upon the service of days/months/years and/or paymem
of $ ; plus costs and assessments as applicable®; the balance is suspended with probation for
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of

probation, which are incorporated by reference.
[  CONCURRENT or {7] CONSECUTIVE to sentence on:
E( The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied
by the State Department of Corrections.

[[] The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunitioa.

SPECIAL CONDITIONS:
[IRESTITUTION: [ ] Deferred [ ] Def. Waives Hearing [ ]Ordered  PTUP
Total: § plus 20% fee: $ days/hours Public Service Employment
Payment Terms: Obtain GED 0
[} Set by SCDPPPS Attend Voc. Rehab. or Job Corp.
- May serve W/E begining

f:F'Pw"“ s Substance Abuse Counseling ~ []

me: .
§ 14-1-206 (Assessments 107.5 %) $ — ?::edoml:ylil:g/AI.COh"l tlesn::secmivp ¥
§ 18-1.211(AX1) (Conv. Surcharge) $100 M pmts. of § gg % beginning

14-1-211(AX2) (DUI Surcharge) $100 . .
g 65 2098 100 . e : s paid to Public Defender Fund
§ $6-1-286 (DUI Breath Test) $25 Other:

$
§ 47.12 (Public Def/Prob) $500
§ 14-1-212 (Law Enforce. Funding) $25—¢ Na)

§ 14-1-213 (Drug Court Surchargelok tdoh» $190 g

§ 50-21-114(BUI Breath Test Fee) $50 ¢

§ 56-5-2942(J) (Vehicle Assessment) $40/ea ~ § [J Appointed Pl_) or appointed 9cha counsel,
§ 90.7 (SCCJA Surcharge) ss § g ;I'Inézpm::: $500 be paid to Clerk
3% 10 County (if paid in instaliments) s )

TOTAL $

Clerk of Court/ Déf 18y 1 N d ;’:;fc"‘gdi“"” -

. ) . Sentence Date: e riln
SCCAZ217 (11/2009) ”I [TV




WITNESSES
B Truex Myrtle Beach Police Department

—
( ! DOCKET NO. 2o1o—ss-2e-,_4rx_[/ >

N
-
-

The State of South Carolina
County of Horry

J. Scott Hucks 10H00619

COURT OF GENERAL SESSIONS

July, 2010 TERM

ARREST WARRANT NUMBER

M346507

CDR: 0280 44-53-0370(e)(2)(c)

DOA: 2/6/2010 THE STATE

vS.
. #m!\gamm_;‘ Kevin Leshon Holt
e B/M

Bt [k
N B R PR J TSR ndrews, 10
il I b DOB:
than =W

Z‘;’;ﬁ’”” of Grand Juryy - 9 § 2010 " ATTORNEY: Chrisco, Willlam Edward
VERDICT indictment for
TRAFFICKING COCAINE

‘/1.".-'5‘1'9 o -

5 ".-.a'*'.‘.f klo ()

J. Gregory Hembree, Solicitor

Foreperson of Petit Jury
Date:
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STATE OF SOUTH CAROLINA) INDICTMENT

)
COUNTY OF HORRY )

At a Court of General Sessions, convened on July 29, 2010, the Grand Jurors of Horry
County present upon their oath:

TRAFFICKING COCAINE
(100 GRAMS OR MORE, BUT LESS THAN 200 GRAMS)

(CDR: 0280 44-53-370(e)(2)(c)

That Kevin Leshon Holt did in Horry County on or about February 4, 2010, knowingly, sell,
deliver, purchase or bring in to this State, or aid, abet, attempt or conspire to sell, deliver,
purchase or bring into this State, or was in actual or constructive possession, or attempted to
become in actual or constructive possession of a quantity of Cocaine in an amount of 100 grams
or more, but less than 200 grams, the same being a controlled substance, a within the meaning of
Section 44-53-370, et. seq., S. C. Code of Laws, 1976, as amended, such possession not having
been authorized by law, and being in violation of Section 44-53-370(e)(2)(c), S. C. Code of
Laws, 1976, as amended, for the crime of trafficking.

Against the peace and dignity of the State, and contrary to the statute in such case made and

CO g, A

J. GREGOR
FIFTEENT IRCUIT SOLICITOR




ARREST WARRANT STATE OF SOUTH CAROLINA ) ORIGINAL 5 stiioey dmars
[] Countyi  [X] Municipaiy of ) AFFIDAVIT >
M-346507 Myrtle Beach )
37‘"‘“”‘-"”"“:‘9“"_‘ o Personally appeared before me the afant B Truex who
[[] County [x] Municipalty being duly swom depases end seys that defendamt Kevin Leshon Holt
Myrtie Beach did within this county end state on orabout  ()2/04/2010 vidgte the cnimmnal laws of e
State of South Caroiina (or ordinance of D County/ Municipaiity of Myrtle Beach )
THE STATE 01-10-010000 in the following particulars:
inst
Kevin Leshon Holt seain DESCRIPTION OF OFFENSE Dyrygs / Trafficking in cocaine, 100 g or more, but less than 200 g
Address:
Andrews, SC 29510- | futher state that there is probable cause to befieve that e defendant named above did  commit
Phone: S8 the crime sot forth and that probable cause is based on the following facts: - o
Sex M Race: B __ Heght 5 10 - 185 SEE ATTACHED AFFIDAVIT T2
oL Site oCv oL 303
DOB. ] Agancy ORL#  SC0260600 ™ m
Prossating Agency.  Myrtle Beach Police Department e ‘2 =
Prosecuting Officer. B _Truex - 6921 ~ ':r
Offense: Drugs / Trafficking in cocaine, 100 g or more, but - - ..Ean
less than 200 g x F
Offense Code: 0280 z = ® :<-'.
CodefOrdinance Sec.  44-53-0370(e)X(2) Signature of Affian ’J_/j'>\( _'_,-E\
IS wearrant 18 m T T
L STATE OF SOUTH CAROLINA
I':_] County/ D Municipality of DA County! Municipality of ) Affants Address 1101 Oak Street
. The sccused X Myrtlc Beach, SC 29577~
s o arest g me 1o be Myrtle Beach Affants Telephone (843)918-1382

deait with according to the law.

Ggnature of udge

RETURN
A copy of this amest wamanmt was delivered to

dsfendant Kewnn PV

- T

RETURN WARRANT TO:
General Sessions
PO Box 677
1301 2nd Avenue
Conway, SC 29528

ORIGINAL ORIGINAL

ORIGINAL

ARREST WARRANT

26000 comrt /7

TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:
It appearing from the above affidavit that there ame reasonable grounds to believe that

on orabowt  2/4/2010 defendant  Kevin Leshon Holt
did violste the criminal laws of the State of South Carofina (or ordinance of
|:| County/ [z] Municipality of Myrtle Beach

DESCRIPTION OF OFFENSE: Drugs / Trafficking in cocaine, 100 g or more, but less than 200 g

) as sot forth below:

Having found probable cause and the above affiant having swom before me, you are empowered and directed to amest the said defendant and bring him or
her before me forthwith 1o be deall with according to kaw. A copy of this Amest Warrant shall be delivered 1 the defendant gt tha time of Its execution, or as

500N thereafer as is practicable
Swom 1o and subscribed before me )
* 02,/05/2010 ) Judge's Address 1101 Oak Street
Ls) ) Myrtle Beach, SC 29577-
Ay Sotter ) Judge's Telephane
Judge Code: 6840 ) lssuing Court: [~ | Magistrate [X] Municpat [ cirmit
ORIGINAL ORIGINAL ORIGINAL ORIGINAL




