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I. STATEMENT OF ISSUES ON CERTIORARI

Smith’s petition for »writ of certiorari from the decision of the Court of
Appeals upholding the Horry County School District Board of Education’s (“Board”)
termination of her employment under the Teacher Employment and Dismissal Act
(“Act”), S.C. Code Ann §§ 59-25-410 through 530, presents the following issues for the
Court’s review: .

1. Does the Court of Appeals’ opinion properly apply controlling
precedent in holding Smith received due process of law?

2. Does the Court of Appeals’ opinion properly apply the law in
finding that Smith received notice of the grounds for her
termination?

3. Does the Court of Appeals’ opinion properly apply the
substantial evidence standard of review in finding substantial
evidence supports Smith’s termination?

4. Does the Court of Appeals’ opinion properly apply the law in
finding the form of the Board’s decision, affirming the
Superintendent’s notice of suspension and dismissal, was

proper under the Act.

II. STATEMENT OF THE CASE .

This petition for writ of certiorari seeks the Court’s review of the Board’s
termination of Smith’s employment with the Horry County School District (“District”).

Pursuant to the Teacher Employment and Dismissal Act, S.C. Code Ann.
§§ 59-25-410 through 530, on January 5, 2011, thé District’s Superintendent, Dr. Cynthia
Elsberry, advised Smith that she was recommending her termination from employment
for the reasons set forth in her letter. (R. pp. 231-234, Compl. Ex. 1.) An extensive period
of discovery followed, including production of records and depositions, and on March 24,

2011 an adversarial hearing was held before the Board. (R. pp. 64-230.) At the hearing on



March 24, 2011, which lasted approximately 16 hours, Smith took advantage of her right
to be represented by legal counsel, her right to produce witnesses and other evideﬂce, and
her right to cross examine the District’s witnesses. Smith was represented by legal
counsel, Dr. Elsberry was represented by legal counsel, and the Board was represented by
Kenneth S. Generette, Esq. FolloWing the hearing, in the early morning hours of March
25, 2011, the Board issued its decision affirming the Superintendent’s recommendation
of termination of January 5, 2011. Smith was notified of the Board’s decision on that
date, and the Board’s decision was subsequently confirmed in writing on March 29, 2011.
(R. p. 2 Copy of the Board’s decision letter.) Smith filed her appeal to the Circuit Court
on April 20, 2011, pursuant to § 59-25-480. (R. pp. 5-9, Notice of Appeal.) The District
filed its Answer and Return to the appeal on May 3, 2011. (R. pp. 445-446.) Smith’s
appeal was heard by the Honorable Benjamin H. Culbertson on September 13, 2012.
Judge Culbertson entered judgment in favor of the District, affirming the Board’s
termination of Smith on September 20, 2012, which was filed with the Clerk of Court on
October 26, 2012. (R. p. 1.) Thereafter, Smith appealed to the Court of Appeals. (R. pp.
441-442.)

After holding two oral arguments, the Court of Appeal§ filed an
unpublished opinion on June 30, 2014, affirming Smith’s termination. (Appendix p. 1-‘)
Smith filed a petition for rehearing with the Court of Appeals on July 14, 2014. The
District filed a memorandum in response on July 24, 2014. By order dated August 27,
2014, the Court of Appeals denied the petition for rehearing.

For the reasons discussed below, Smith’s petition for writ of certiorari

should be denied.



III. ARGUMENT ON QUESTIONS PRESENTED FOR REVIEW

1. The Court of Appeals Properly Applied Controlling
Precedent in Holding Smith’s Due Process Rights
Were Not Violated. ’

The Court of Appeals’ holding in this appeal that the Board’s decision to
terminate Smith’s employment did not violate her due process rights relies on established
precedent: “The improper admission of hearsay is reversible error only when ‘the
admission causes prejudice; [however, wlhere the hearsay is merely cumulative to other
evidence, its admission is harmless.” Jackson v. Speed, 326 S.C. 289, 305, 486 S.E.2d
750, 758 (1997), (citing: State v. Craig, 267 S.C. 262, 227 S.E.2d 306 (1976); Marsh
Plywood Corp. v. S.C. Highway Dep’t, 258. S.C. 119, 187 S.E.2d 515 (1972); State v.
Williams; 285 S.C. 544, 331 S.E.2d 354 (Ct. App. 1985)). Although Smith’s petition for
certiorari review seeks to distinguish Jackson v. Speed on the facts, the underlying
principle articulated in Jackson still applies to this case. At bottom, Smith suffered no
prejudice from the admission of any improper hearsay, and any such hearsay evidence
was merely cumulative of the direct testimony of three school principals who supervised
Smith, as well as two parents and two co-teachers who worked with Smith. All of these
witnesses testified at the hearing based on their personal and direct observations and
dealings with Smith.  Their testimony fully establishes the facts outlined in the
Superintendent’s recommendation of dismissal showing both Smith’s unfitness to teach
and job deficiencies, which Smith failed to rectify over a six-year period. (R. pp. 231-34.)

Further, not all evidence Smith objects to is inadmissible hearsay. The
Court of Appeals did not specify which evidence it found to be inadmissible hearsay;
however, much of, if not all, the evidence to which Smith objec_ts is subject to an
evidentiary exception under Rules 803(2), (3), (4), (6) and (8), SCRE, or is not hearsay at
all. For example, notice of Smith’s performance deficiencies is a central issue in this

3



matter. This Court has directly addressed the issue of whether out of court statements
regarding poor job performance are hearsay in Baber v. Greenville County, 327 S.C. 31,
488 S.E.2d 314 (1997). The Court held testimony offered to show an employee had
notice of poor job performance was not hearsay. “Testimony to show notice of a fact and
not the fact itself is not hearsay.” Id. at 41, 488 S.E.2d at 319. Smith’s notice of her
performance deficiencies is of course relevant to her termination under the Act, § 59-25-
440, In her letter recommending Smith’s dismissal, the Superintendent directly addressed

the notice issue:

b

You stated you have not received “documentation’
of any complaints about you. However, the
documentation contained in numerous emails from
parents suggests otherwise. In many cases where
parents have requested a conference, there are
emails that establish they first attempted to
communicate directly with you regarding their
questions or concerns and they were not satisfied
with your response or did not believe you responded
in a timely manner.

(R.p.232.) In Viewing the record as a whole, as the Court must do under the substantial
evidence standard of review, it is piain that the Board’s decision is not based solely on
inadmissible hearsay and that sufficient competent evidence supports the Board’s ruling
affirming the Superintendent’s recommendation of Smith’s dismissal.

Accordingly, Smith’s right to due process was not violated by the
improper admission of any evidence, and the Court of Appeals properly applied the
controlling legal precedent stated in Jackson.

2. The Court of Appeals Properly Applied the Law in
Finding Smith Received Proper Notice of the
Grounds For Her Termination.

Smith’s employment was terminated both for “evident unfitness for

teaching” under § 59-25-430 and for performance deficiencies other than “evident



unfitness” under § 59-25-440. With regard to § 59-25-430, the statute requires notice of
the recommendation of termination and an opportunity to be heard prior to dismissal.
Here, the Superintendent’s recommendation of dismissal set forth the grounds for
dismissal. Smith had a full opportunity to conduct discovery regarding the grounds for
dismissal, including document production and depositions.

Smith had clear notice of the grounds for her dismissal. If anything,
Smith’s argument in her petition is that the notice of the grounds against her did not
notify her of the identity of parents or students who had complained about her. However,
the District provided her with this specific information during the discovery period, and
she is simply wrong to the extent she now suggests otherwise. (R. p. 86.)

With regard to § 59-25-440, the statute requires a teacher to be given
notice of such deficiencies and an opportunity to improve. Three principals who
supervised Smith over a period of six years testified at the hearing concerning the
meetings and communications they held with Smith advising her of serious teaching and
teaching-related deficiencies. At least as far back as the 2006-2007 school year, serious
concerns with Smi;[h’s teaching were noted and addressed with her by her supervising
principals. These serious concerns included the nature of Smith’s instructional
interactions with both students and parents, hostility towards the administration,
unsatisfactory teaching quality, and harsh classroom atmosp.)here.. Smith was twice
offered an assistance plan, but both times refused them.

In light of these consistent facts and concerns over a period of several
years, schools, and administrators, it is clear that Smith was fully and fairly notified of
deficiencies in her performance. Likewise, Smith had ample opportunity to improve her
performance over the years, but simply failed or refused to do so. Smith was, theréfore,

afforded notice of her performance deficiencies and an opportunity to improve, including



opportunities for assistance plans, but she did not take advantage of these opportunities.
The District fully complied with any obligations it had with respect to § 59-25-440 to
provide Smith notice and an opportunity to improve.

In short, Smith has: (1) been insubordinate over a period of years, refusing
to follow through with required changes to her classroom management, instruction, and
communications, as well as refusing to accept assistance plans (R. pp. 246-48, 314-20,
Compl. Exs. 10, 26); (2) created a hostile and threaténing classroom environment that has
caused students undue fear, embarrassment, and anxiety (R. pp. 251-66, 270-73, 274-78,
289-300, 314-20, Compl. Exs. 14, 18, 19, 22, 26); and (3) achieved poor instructional
results with an excessive number of her students receiving Ds and Fs (R. pp. 267-69, 314-
20 Compl. Exs. 17, 26). These performance concerns were all identified in the
Superintendent’s recommendation of termination and are well recognized grounds for
termination.

Consequently, the Court of Appeals properly applied the requirements of
§ 59-25-430 and 59-25-440 in finding that Smith received proper notice of the/ grounds
for her dismissal.

3. The Court of Appeals Properly Applied the
Substantial Evidence Standard of Review in
Affirming Smith’s Termination.

As noted in Shell v. Richland School District One, 362 S.C. 408, 608
S.E.2d 428 (2005), a court’s review of a teacher’s dismissal is governed by the grounds
stated in the order terminating employment. In this case, unlike Shell, the Court did not
cherry-pick the record or uphold the Board’s decision on grounds or evidence not cited in
the Superintendent’s recommendation of dismissal that was affirmed by the Board’s
order. Rather, the Court of Appeals properly reviewed the record as a whole and

correctly determined that it contained substantial admissible evidence to support the



factual and legal findings as found by the Board in affirming the Superintendent;s
recommendations and as stated in detail in the Superintendent’s recommendation of
dismissal. The Court of Appeals, therefore, properly applied the substantial evidence
standard of review.

4. The Court of Appeals Properly Applied the Law in
Concluding the Board Identified Supporting Facts
and Legal Conclusions in Its Order Terminating
Smith’s Employment

Smith essentially alleges the Board's written decision of March 29, 2011
(R. p. 2) does not comply with the standard for decisions of administrative bodies
because it does not set out findings of facts and conclusions of law. See Lee County Sch.
Dist. Bd. of Trs. v. MLD Charter Sch. Acad. Planning Comm’n, 371 S.C. 561, 567, 641
S.E.2d 24, 27-28 (2007); Porter v. S.C. Pub. Serv. Comm’n, 333 S.C. 12, 507 S.E.2d 328
(1998). However, the Board's decision does comply with the express requirements of the
Teacher Employmént aﬁd Dismissal Act, § 59-25-470, respecting the form of the Board's
decision td either affirm or withdraw the Superintendent's notice of suspension and
dismissal, and in doing so it is consistent with § 59-25-470. Moreover, the
Superintendent's notice of dismissal dated January 5, 2011, affirmed by the Board’s
decision, sufficiently details and sets forth the relevant findings of fact and conclusions of
law. (R. pp. 231-34))

Section 59-25-470 sets forth the “mode of procedure” to be followed by
school boards and administrators in teacher employment terminaﬁon, including the

following:

Within ten days following the hearing, the board
shall determine whether the evidence showed good
and just cause for the notice of suspension or
dismissal and shall render its decision accordingly,
either affirming or withdrawing the notice of
suspension or dismissal.



See also Young v. Charleston County Sch. Dist., 397 S.C. 303, 307-308, 725 S.E.2d 107,
109 (2012). The Board issued on March 29, 2011 its decision letter stating that it
affirmed the recommendation of the Superintendent to terminate Smith’s employment.
The Board, therefore, affirmed the Superintendent's notice of suspension and dismissal,
consisfent with the Teacher Employment and Dismissal Act. The Superintendent's
January 5, 2011 notice of suspension and recommendation of dismissal seté out in four
single-spaced pages the factual basis for and the conclusions of law supporting the
dismissal.

As noted in Porter, “[a]n administrative agency is not required to present
its findings of fact and reasoning in any particular format ....” Porter, 333 S.C. at 21,
507 S.E.2d at 332. The format of affirming the Superintendent's notice of suspension and
recommendation for dismissal as set out in § 59-25-470 fully satisfies the purpose for a
written order presenting findings of fact and reasoning. ‘As discussed in Porter:

An administrative body must make findings which
are sufficiently detailed to enable this Court to
determine whether the findings are supported by the
evidence and whether the law has been applied
properly to those findings.

Id. The Superintendent's detailed notice of suspension and recommendation of dismissal
serves this purpose of affording judicial review; it is sufficiently detailed to enable a
reviewing court to determine whether the findings are supported by the evidence
presented at the hearing before the Board, and whether the Teacher Employment and
Dismissal Act has been applied properly to those findings. Here, the Court of Appeals
properly determined substantial evidence in the record supports the facts and findings

affirmed by the Board and the Circuit Court.



IV. CONCLUSION

Certiorari review is not a matter of right and will only be granted where
there are special and important reasons. Here, no special or important reasons justifying
certiorari review exist: no novel question of law is presented; there is no dissent in the
Court of Appeals’ decision; the Court of Appeals’ decision does not conflict with any
decision of this Court; and no substantial constitutional issue is directly involved.
Accordingly, for the foregoing reasons, the Respondent respectfully asks the Court to

deny Smith’s petition for certiorari review.

Respectfully submitted,

CHILDS & HALLIGAN, P.A.

By:

P.O. Box 11367
Columbia, South Carolina 29211
(803) 254-4035

Attorneys for Respondent Horry County School
District

October 23, 2014
Columbia, South Carolina
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