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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

International Paper Company, Inc.
Petitioner,
Docket No.: 12ALJ-30-0086-CC

VS.

South Carolina State Energy Office

Respondent.

RESPONDENT’S SECOND MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS

L Backgroulid

The South Carolina Energy Efficiency Act is found at the S.C. Code Ann. §48-52-10
(2008). The Act establishes the State Energy Office (SEO) within the State Budget and Control
Board to serve as the principal energy planning entity for the State. The statute provides that the
primary purpose of the SEO is “to develop and implement a well-balanced energy strategy and to

increase the efficiency of use of all)energy'sources throughout South Carolina through the

implementation of the Plan for State Energy Policy.” § 48-52-410. Further, the Act provides °

what the SEO is mandated to do and lists some eleven general tasks. A review of the listed tasks
establishes that none of the requirements involve supervision, licensing or control of the actions
of others. Rather, the language used relates to promoting, coopérating, working, evaluating and

certifying. § 48-52-420(1)-(11). Consistent with this statutory scheme, the statute specifically
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provides that the State Energy Office “must not function as a regulatory body.” § 48-52-410'. In
authorizing SEO’s functions as an agency certifying products and processes for the purpose of
energy efficiency (or lack thereof), the Legislature did not render its determinations subject to
any'siatutory review procedure. It’s function, with respect to §12-6-3620, is to exercise the
broad grant of discreti;m delegated to the agency by the Legislature.

In this case the Petitioner, International Paper Cprporation (IPC) has initiated an action
before this Court seeking a contested case hearing. The reason for the requested hearing is
because IPC disagrees with what the SEO did or did not do in response to a request for
certification of costs for the purchase and installation of equipment alleged to have been incurred
by IPC pursuant to the S.C. Code Ann. § 12-6-3620(A) (Supp. 2011). ’

I The ALC lacks jurisdiction under Section 1-23-600(A) because the State Energy
Office is not a department of the executive branch of government as defined in Section 1-
30-10.

Section 1-23-600(A) grants an administrative law judge the authority to “preside over all
hearings of contested cases . . . involving the departments of the executive branch of government
as defined in Section 1-30-10 . . .. Neither the State Energy Office nor the Budget and Control
Board are defined as a department of the executive branch of government by Section 1-30-10.
Accordingly, Section 1-23-600(A) does not grant this honorable court authority over the State
Energy Office’s action in this matter, even assuming this matter regards a “contested case.” See

generally Liberty Investrhents, Inc., v. South Carolina State Housing Finance and Development

Authority, 1998 WL 954800, Docket No. 98-ALJ-XX-0385-CC (S.C.A.L.C. 1998).

! The South Carolina Energy Office was established by statute in 1992. S.C. Act No. 449, Part 1, § 1. The statutes
establishing the Office not only set forth its mission in language clearly making it advisory, cooperative and
promotional. See S.C. Code Ann. §48-52-420. The SEO provides various reports to the executive branch and the
Legislature with regard to its activities and recommendations for the future. It does not regulate and is specifically
prohibited by its enabling legislation from doing so. 1d. at § 48-52-410.
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III.  The ALC lacks any jurisdiction under Section 1-23- 600(D) because the proceeding
before the State Energy Office is not a contested case.

Section 1-23-600(D) currently provides (in pertinent part) as follows:

(D) An administrative law judge . . . shall preside over all appeals from final

decisions of contested cases pursuant to the Administrative Procedures Act,

Article I, Section 22, Constitution of the State of South Carolina, 1895, or another

law, except . . ..
The foregoing provision grants jurisdiction only over appeals from final decisions of contested
cases.

"Contested case" means a proceeding including, but not restricted to, ratemaking,

price fixing, and licensing, in which the legal rights, duties, or privileges of a

party are required by law or by Article I, Section 22, Constitution of the State of

South Carolina, 1895, to be determined by an agency or the Administrative Law

Court after an opportunity for hearing,
S.C. Code Ann. § 1-23-505(3). To meet this definition, some law must mandate that the agency
conduct a trial-type proceeding (a hearing) prior to rendering a final decision regarding the legal
rights, duties, or privileges of a party. Cf. Garris v. Governing Board, 333 S.C. 432, 440, 511
S.E.2d 42, 44 (S.C. 1998) (“No statute explicitly requires Facility to hold a hearing before

revoking an agent’s status as a designated agent; therefore, Garris’s case is not a ‘contested case’

as defined in the APA.”) (applying section 1-23-310(2)). See also South Carolina Ambulatory

Surgery Center Assoc. v. South Carolina Workers’ Compensation Comm’n, 389 S.C. 380, 699

S.E.2d 146 (2010) (“Although they reference the term in their brief, Surgery Centers do not

identify the necessary South Carolina or Federal law that would warrant their entitlement to a

“contested case” hearing. See Triska v. Dep't of Health & Envtl. Control, 292 S.C. 190, 355
S.E.2d 531 (1987) (recognizing that a “contested case” does not exist where there is no
requirement deriving from South Carolina or Federal law that there be an opportunity for a

hearing).”). As outlined below, no law mandates that the State Energy Office conduct a trail-type
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proceeding before denying certification of an application for a biomass energy tax credit.
Accordingly, the certification process administered by the State Energy Office does not meet the
definition of a contested case, and Section 1-23-600(D) does not grant this Court appellate
jurisdiction.?

A. No statute requires the State Energy Office conduct a hearing.

No statute or regulation mandates a hearing with regard to the certification process
applicable to IPC’s application for a tax credit. Section 12-6-3620 requires only that an
application for the credit “must be certified by the State Energy Office.” In its memorandum of
October 15, IPC admits as much.

No statute specifically authorizes a single hearing officer to hear cases involving

decisions of the State Energy Office. Article I, Section 22 also does not authorize

a single hearing officer, or an administrative law judge, to hear cases. S.C. Code §

1-23-600(A) should apply even in the absence of express statutory language.

Petitioner’s Memorandum In Opposition To Respondent’s Motion To Dismiss For Lack Of

Jurisdiction, at p.8 (emphasis added) (footnote omitted). See Garris v. Governing Board, 333

S.C. 432, 440, 511 S.E.2d 42, 44 (S.C. 1998) (“No statute explicitly requires Facility to hold a
hearing before revoking an agent’s status as a designated agent; therefore, Garris’s case is not a

‘contested case’ as defined in the APA.”) (emphasis added).’

B. By permitting an application to be filed for a tax credit, Section 12-6-3620 has not

created a constitutionally protected property interest; accordingly, Art. I. § 22

neither applies nor requires a hearing.

! As explained below inpart ____, IPC has not filed an appeal pursuant to Section 1-23-600(D).

: Although several statutes which rely upon the certification of the SEQ were previously subject to the jurisdiction of
the Department of Revenue, some have since been amended as is the case of Section 12-6-3620. However, once the
legislature reposed the decision to certify certain expenditures to the discretion of the State Energy Office, any such
decisions ceased to result in “a dispute with the Department of Revenue...” as is required to invoke the South
Carolina Revenues Procedures Act. See e.g. S.C. Code Ann. § 12-60-20 (setting forth the legislative intent and
Section 12-60-30(9) and (10) which specifically provides the Act applies to a “final determination within the
...[South Carolina Department of Revenue] from which a person may request a contested case hearing before the
Administrative Law Court.” The South Carolina Revenue Procedures Act does not apply to the State Energy Office
and only to the Department of Revenue. Id. at § 12-60-30(2), (4), (9) (10). See also B&A Development, Inc. v.
Georgetown County, 372 S.C. 261, 641 S,E.2d 888 (2007).
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“[Aln interest in property which is protected by due process arises only when there is a
legitimate claim of entitlement, as created and defined by independent sources, and a person
clearly must have more than an abstract need or desire for it, and the person must have more than
a unilateral expectation of it.”*

To state a claim for deprivation of a property interest without due process, plaintiff must

demonstrate that: (1) the party had a constitutionally protected property interest, (2) the party '

suffered loss of that interest amounting to deprivation, and (3) deprivation occurred without due

process of law. National Railroad Passenger Corporation v. Peoples Gas Light and Coke

Company, 776 F.Supp.2d 759 (N.D.11. 2011).

The International Paper Company did not have any constitutionally protected property interest in
its hope or expectation of qualifying for a tax credit under Section 12-6-3620. A tax credit is a

matter of legislative grace. See SCANA Corporation v, South Carolina Department of Revenue,

384 S.C. 388, 683 S.E.2d 468 (2009) at note 4, Beatty, J., dissenting.s

In the case of DeHarder Inv. Corp. v. Indiana Housing Finance Authority, 909 F.Supp.

606 (S.D.Ind. 1995), the plaintiff sued because his applications for federal tax credits were
rejected. The plaintiff sought a written explanation why his projects were rejected and the
rationale for the rejections.® Id. at 610. He claimed that the failure to provide the same violated

the due process clause. 1d. at 613. In rejecting his claim the court found that the existence of the

*16C C.J.S. Constitutional Law §1516 (2010) quoted in South Carolina Ambulatory Surgery Center Ass’n v. South
Carolina Workers’ Compensation Com’n, 389 S.C. 380, 391, 699 S.E.2d 146, 153 (2010). The South Carolina
Supreme Court has unequivocally stated that when discussing “due process rights” under Article I, §22 it is “the
equivalent of those afforded by the Due Process Clause of our state and federal Constitutions. Id., 699 S.E.2d at 152.

$ See also the cases cited in footnote 3 in the Memorandum in Support of Motion to Dismiss dated October 17, 2012.

No cases have been found which hold that an application for a tax credit vests an applicant with a due process

groperty interest of any kind. )
This was what the State Energy Office was providing the Petitioner in this case while requesting more information

(except it had not finished evaluating the application) as of March Ist.
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type of property interest that is protected by the Constitution depends upon explicit mandatory
language, in connection with the establishment of specified substantive predicates to limit

discretion. Id. at 614.

In the case of American Manufacturer’s Mutual Insurance Company v. Sullivan, 526 U.S.
40, 119 S.Ct. 977 (1999) the United States Supreme Court chided the Third Circuit Court of
Appeals because it did not address the question whether the respondents had a protected property
interest in workers’ compensation medical benefits and just presumed that such an interest
existed. In fact, the Court stated that although it had already decided an issue sufficient to reverse
the Court of Appeals, “We believe that the Court fundamentally misapprehended the nature of
respondent’s property interest at stake in this case.” Id. at 58, 119 S.Ct. at 989. The Court then
continued,

The first inquiry in every due process challenge is whether the plaintiff has been

deprived of a protected interest in “property” or “liberty”. [Citations omitted.] Only

after finding the deprivation of a protected property interest do we look to see if the

State’s procedures comport with due process. Id. at 59, 119 S.Ct. at 989.

The Supreme Court explained that the court of appeals had apparently considered the

withholding of workers’ compensation medical benefits to be similar to the protected interests in

Goldberg v. Kelly, 397 U.S. 254 (1970) and Mathews v. Eldridge, 424 U.S. 319 (1976). The

Court explained that Goldberg and Mathews were cases where an individual’s entitlement to

benefits had been established and the question presented was whether a deprivation notice and a
hearing was required before the individual’s interest in continued payment of benefits could be
terminated. Lgl_.. {Emphasis, the Court.] The court went on to say that the Respondent’s property
interest “in this case ho‘wever, is fundamentally different. /d. The reason for this distinction was

described as follows:
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Thus, for an employee’s property interest in the payment of medical benefits to attach
under state -law, the employee must clear two hurdles: He must prove (1) that an
employer is liable for a work-related injury, and (2) that the particular medical treatment
at issue is reasonable and necessary. While respondents have cleared the first hurdle, they
have yet to satisfy the second. Consequently, they do not have the property interest they
claim. [Citations omitted.] /d. at 989-990.
While the injured employees had established their “initial eligibility for medical treatment” they
had not yet established that their particular treatment was reasonable and necessary and
“consequently, they do not have a property interest.” Thus, because there was no vested
entitlement, they did not have a sufficient property interest in the payment of the medical benefit
protected by the due process clause “and we need go no further.” Id. [Empbhasis, the Court.]
Filing an application for the certification of expenditures does not convert the application
of the hope or expectancy of receiving a tax credit into a property interest protected by the due
process clause. There is simply no deprivation of property because being authorized to apply
does not vest any cognizable interest.
When International Paper submitted its application for the biomass tax credit it had no

constitutionally protected interest. When it was told that more information was needed to

continue to review its application, its failure to provide that information and to abandon the

review process certainly did not transform its application for a benefit from the Legislature to a

constitutionally protected interest under the due process clause.

The Statute

Section 12-6-3620 is not an entitlement statute. The law requires that the State Energy
Office make a decision whether or not to-certify expenditures as being eligible for a biomass tax
credit. The Energy Office is also required to set forth the (exact) amount of any credit allowed.

In exercising its discretion as to the standards to be applied in deciding whether or not to certify
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an amount, the SEO is specifically permitted to consult two other entities but, only if it elects to
do so.

Even if the SEO certifies an amount as a credit, the taxpayer has no right to the benefit of
those funds unless and until they are owed to the State under other laws. If the taxpayer owes no
taxes, it receives no benefit from the certification of any amount no matter how large or small the
amount certified.

The route to being certified as even being eligible to take advantage of the biomass tax
credit is subject to many conditions: The expenditures must first fall within certain statutory
guidelines and must meet the purpose of the statute’s language to “create” energy. These are
decisions which require an expertise not otherwise found in State government which the
Legislature specifically delegated to the state energy planning agency. The dis‘cretionary nature
of the decision is obvious from the specific authorization to consult with other entities when, in
determining the standards to be applied and in its sole discretion, the State Energy Office decides
to do so.

The very earliest that any property interest could conceivably vest with an applicant
would be after an amount of money is finally certified by the SEQ as meeting the requirements
for the credit with an amount owed by the taxpayer being sufficient to apply as an offset.’

Finally, if there were any doubt about whether a right to the biomass tax credit could be a
“vested property interest,” the Legislature gave notice that it was not by advising that the credit
amount could be repealed and to the extent that any language in the Act could be argued to
conflict with such a repeal would be considered null and void. /d. at § 12-6-3620(D)(3) (Supp.

2011). Thus, even to the extent an amount of credit is certified by the State Energy Office, the

7 Even under circumstances such as those described the courts have not been prone to consider any tax credit as a
vested interest protected by the due process clause. See the cases cited innote 3 of the Respondent’s Motion to
Dismiss of October 17, 2012,
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statutory language forewarns that any right to the amount certified as a credit is most certainly
not vested.

C. Even if it applies, Art. I, § 22 does not mandate the SEO to provide applicants
with an opportunity for a_trial-type proceeding prior to making a decision
regarding a tax credit certification; accordingly. Art. I, §22 does not require a

hearing.

Assuming arguendo that IPC has a constitutionally protected property interest in its
application for a tax credit — such that Art. I, § 22 applies and requires notice and an opportunity
to be heard, the state constitution does not mandate that SEQ conduct a trial-type proceeding
prior to making a decision regarding certification of IPC’s application for a biomass energy tax
credit. Rather, the due process protections afforded by Art. I, § 22, if applicable at all, only
entitle [PC to the process afforded by the statute under which it claims. At its core, due process is'
about fundamental fairness.

For all its consequence, “due process” has never been, and perhaps can never be,
precisely defined. “[U]nlike some legal rules,” this Court has said, due process “is
not a technical conception with a fixed content unrelated to time, place and
circumstances.” Cafeteria Workers v. McElroy, 367 U.S. 886, 895, 81 S.Ct. 1743,
1748, 6 L.Ed.2d 1230. Rather, the phrase expresses the requirement of
“fundamental fairness,” a requirement whose meaning can be as opaque as its
importance is lofty. Applying the Due Process Clause is therefore an uncertain
enterprise which must discover what “fundamental fairness” consists of in a
particular situation by first considering any relevant precedents and then by
assessing the several interests that are at stake.

Lassiter v. Department of Social Services, 452 U.S. 18, 24, 101 S.Ct. 2153, 2158, reh'g denied, -

453 U.S. 927, 102 S.Ct. 889 (1981). Procedurally, due process requires only such protections as
the particular situation demands.

Procedural due process imposes constraints on governmental decisions which
deprive individuals of liberty or property interests within the meaning of the Due
Process Clause of the Fifth or Fourteenth Amendment of the United States
Constitution. Mathews v. Eldridge, 424 U.S. 319, 332, 96 S.Ct. 893, 47 L.Ed.2d
18 (1976). The fundamental requirements of due process include notice, an
opportunity to be heard in a meaningful way, and judicial review. S.C. Const.
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art. 1, § 22; Stono River Envtl. Protection Ass'n v. S.C. Dep't of Health and
Envtl. Control, 305 S.C. 90, 94, 406 S.E.2d 340, 342 (1991). Due process does
not require a trial-type hearing in every conceivable case of government
impairment of a private interest. First Fed. Sav. Loan Ass'n of Walterboro v. Bd.
of Bank Control, 263 S.C. 59, 65, 207 S.E.2d 801, 804 (1974) (quoting Cafeteria
and Restaurant Workers Union v. McElroy, 367 U.S. 886, 894, 81 S.Ct. 1743, 6
L.Ed.2d 1230 (1961)). Rather, due process is flexible and calls for such
procedural protections as the particular situation demands. S.C. Dep't of Soc.
Servs. v. Wilson, 352 S.C. 445, 452, 574 S.E.2d 730, 733 (2002).

Kurschner v. City of Camden Planning Com’n, 656 S.E.2d 346, 350 (S.C. 2008) (emphasis

added). Accordingly, even when constitutional due process is required, the constitution does not

always require a trial-type process. For instance, the court in Qgburn-Matthews v. Loblolly
Partners, 332 S.C. 551, 505 S.E.2d 598 (Ct.App. 1998), reversed on other grounds by Brown v.

South Carolina Dept. of Health and Environmental Control, 348 S.C. 507, 560 S..E.2d 410

(2002), addressed the question of how much process was due to a party regarding the issuance of

an agency determination of a certification of consistency. Initially, the court noted that due
process is flexible and calls for “such procedural protections as the particular situation demands.”
Id. at 562, 505 S.E.2d 603. “The requirements of due process include notice, an opportunity to
be heard in a meaningful way and judicial review.” Id.®

The court continued by addressing the question whether a party objecting to a
consistency certification was required “to be afforded a trial-type, adversarial proceeding, with
an opportunity to confront and cross-examine witnesses?” Id. at 563, 505 S.E.2d 604. Citing to
Mathews v. Eldridge, 424 U.S. 319 (1976) the court stated three identifiable factors for assessing
the constitutional requirements of due process a§ follows: “First, the private interest that will be
affected by official action; [S]econd the risk of erroneous deprivation of such interest through the

procedures used, and the probable value, if any, of additional or substitute procedural safeguards;

8 Citing to S.C. Constitution, Article 1, §22 and Stono River Environmental Protection Association v. South
Carolina Department of Health and Environmenta! Control, 305 S.C. 90, 406 S.E.2d 340 (1991).
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and [Flinally, the government’s interest, including the function involved and the fiscal and

administrative burdens that the additional or substitute procedural requirement would entail.”’

- 332 S.C. at 563, 505 S.E.2d at 604. Then, quoting from First Federal Savings and Loan Ass’n v.

Board of Bank Contro/, 263 S.C. 59, 207 S.E.2d 801 (1974), the court stated:

It is recognized that due process “does not require a trial-type hearing in every
conceivable case of government impairment of private interest;” and
“consideration of what procedures due process may require under any given set of
circumstances must begin with a determination of the precise nature of the
government function involved as well as of the private interest that has been
affected by governmental action.
The court concluded that under the circumstances, all the due process that was necessary was an
“opportunity to respond in writing to the Agency’s proposed action before a final decision is
reached. .. .”"% Id.
To obtain the “maximum amount” of a tax credit the request must be made by January
31* of each year. The taxpayer’s application is then reviewed by the State Energy Office to
determine if the expenditures claimed by the taxpayer meet the requirements of the Energy
Office’s standards. During this process the State Energy Office “may consult with the
Department of Agriculture and the South Carolina Institute for Energy Studies on standards for

certifying the costs incurred by the taxpayer.” S.C. Code Ann. § 12-6-3620. The review involves

a dialogue and exchange of information between the Energy Office and the taxpayer.'' If

% Critical to the evaluative process is whether the interest being evaluated is one which has vested such as a
continuation of benefits as contrasted to a berefit which has never vested and is therefore not an established property
right.
° Twenty-four days after the State Energy Office asked for additional information its jurisdiction and ability to
ﬂroceed with its continuing review was ended by Petitioner’s filing for a contested case hearing with th_is Court.

In this case it even involved personnel from the Energy Office going to one of the Petitioner’s mills in
Georgetown to become familiar with the type of operation for which the application was going to be made. This trip
to visit the Petitioner’s mill was in advance of the Petitioner filing its application
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sufficient information is not initially provided,'” it may be requested (as was done in this case).
During this process the taxpayer may submit any additional documentation it believes supports
its application and the Energy Office requests additional information which it believes will assist
in determining the taxpayer’s eligibility.'® In large measure, the information involved is technical
in nature and can be communicated by professionals capable of effectively presenting their
positions in writing. In the overall context, there is limited value — and great expense involved —
in conducting an evidentiary hearing, or even a limited oral presentation. For these reasons, Art.
I, § 22 does not mandate thaf SEO conduct a trial-type process in order to decline certification of

a tax credit application.

V. Questions from the Bench

A. If due process requires a review of International Paper’s claims by the State

Energy Office, what type of review_should be required? More specifically, must
that review [by the State Energy Office] be a testimonial type hearing for
International Paper to receive “an opportunity to be heard in a meaningful way”?

No. Even if IPC has a constitutionally protected property interest, a testimonial type

hearing is not required for IPC to receive all the process to which it is due. As explained above,

IPC is entitled to the process afforded by the statute enacted by the General Assembly.

B. If due process requires a review of International Paper’s claims by the State

Energy Office, what type of review should be required? More specifically, must

the review [by the State Energy Office] be by an impartial fact finder?

The requirement for a neutral or “unbiased” decision-maker only applies when the adjudication

concerns a property or liability interest protected by due process. See, e.g., Garris v. Governing

" In this case the Petitioner did not even supply information that was specifically requested by the printed
application form. v

Y In this case the process was abandoned by the taxpayer on March 25, 201 1. See Walsh v. Lugoff-Elgin Water
District of Kershaw County, 2009 WL 1044131 at Y9 (D.S.C. 2009) and the cases referenced on page 3.

/!
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Board of South Carolina Reinsurance Facility, 333 S.C. 48, 511 S.E.2d 48 (1998). Itisrare for

an individual to have a due process right to a claim for a benefit, particularly in a claim subject to
discretion. The property interest must generally relate to a continuing entitlement. See

Cleveland Bd. Of Educ. V. Loudermill, 470 U.S. 532, 538-39 (1985).*

“An indispensable component of procedural due process is that the persons legally

responsible for making a decision must be informed and unbiased.” Young v. Charleston County

School, 397 S.C. 303, 310, 725 S.E.2d 107, 110 (2012) (citing Garris v. Governing Board of

South Carolina Reinsurance Facility, 333 S.C. 432, 511 S.E.2d 48 ( 1998) (“Due Process requires
an administrative board, when acting in a quasi-judicial capacity, to consider all the evidencé
before deciding a particular question.”)). If IPC has a constitutionally protected property interest
such that the due process protections afforded by Art. I, § 22 apply, then IPC was entitled to an
impartial adjudicator.

C If due process requirés a_review of International Paper’s claims by the State

o Energy Office, what type of review should be required? More specifically, if not

testimonial, to_what extent must the State Energy Office grant review of this
matter?

Part B above discusses the type of process to which IPC is entitled, whether or not IPC’s
interest in a tax credit is a constitutionally protected property interest. Specifically, IPC is

entitled to the process afforded by the statute under which it claims.

Taken in context, the question appears to inquire about the process IPC would be due if
this court finds that it has appellate jurisdiction. For the reasons that follow, IPC has been

afforded all the process to which it is entitled.

¥ For instance, see McGuire v. City of Moraine, 178 F.Supp.2d 882, 893 (S.D. Ohio 2001) noting that it is well-
settled that to establish a violation of substantive or procedural due process because of bias, prejudice and partiality,
the complainant must first establish that the requisite constitutionally protected property interest exists. (“This Court
has recognized that “a fair and impartial decision is part of the process that is due [if a property interest is at stake],
instead of the property interest being deprived.”Id.
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1. IPC Abandoned the process it was given.

On the last day, the International Paper Compaﬁy (IPC) filed an application with the State
Energy Office (SEO) seeking a tax credit of approximately $5,500,000 for an expenditure of
approximately $22,000,000. The date was January 31, 2011. There was no liﬁuitation on the
amount of material, evidence or information that IPC could provide in support of its application
for the credit. IPC submitted a total of 21 pages"including the printed application form.

IPC had been working for approximately a year and had thousands of documents which it
could have submitted with the application had it chosen to do s0." In addition, IPC did not
submit information which was required by the application because IPC made the unilateral
deciéion that although they were requested on the application form, the law did not mandate that
they be provided.'®"

Then on March [, 2011, the State Energy Office wrote to International Paper advising
that it appeared that certain of the projects would probably qualify for the credit while others
would probably not but, that more information was needed. Most of the information requested
was information that IPC had been asked to provide with the initial application but did not.
However, instead of providing any of the information requested and without contacting or
speaking with anyone at the State Energy Office, the International Paper Company filed with this

Court requesting a contested case hearing. This occurred on March 25, 2011. Now, as of

' Well over 6,000 documents were eventually supplied by International Paper in discovery with the great majority
being documents related to the expenditures for which credit was sought in the application Many of the documents
supplied in discovery were requested by the Energy Office in its March 1, 2011 letter which requested further
information from which Intemnational Paper appealed. Most of the documents not submitted described the projects
for which claims made as maintenance. None of these documents were among the 21 pages. The Court
subsequently ruled that the March 1, 2011 letter was a final determination. Order denying Motion to Dismiss,
March 5, 2012. . .

16 See, e.g., Deposition of Tracy Bolger, C.P.A., Sept. 27,2012 at page 30 lines 1-8 where, in response to a question
why information requested on the application form was not provided with the application, she said, “the application
isn’t part of the law. This [application] is just a guide of what they were looking for.” See also the deposition at
pages 36, 44, 51, 67, 70, 75, 81-84, & 97 for similar remarks as to why instructions to provide information were not
followed.
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October 14, 2012 and for the first time, the International Paper Company is taking the position
before this Court that it did not receive due process despite the fact that it abandoned the process
it was provided.

2. Abandonment and the New Claim for Due Process

In the Petitioner’s Prehearing Statement filed with this Court on August 25, 2011 (the
first of a total of three in this matter), the only issue presented to this Court for determination at a
contested case hearing was as follows:

Whether the equipment identified in Petitioner’s Application for Biomass

Resource Credit qualifies for the credit provided [in] S.C. Code Ann. §12-6-3620.

Paragraph 3 of Petitioner’s Prehearing Statement dated August 25, 2011.

The Petitioner elaborated on this issue by further stating that the SEO erroneously determined
that credits were only allowable for equipment that came in contact' with biomass energy
production equipment and for the creation of new biomass generation. The prehearing statement
made no reference to the South Carolina Constitution, Article 1, §22, nor did it refer to any
alleged denial of due process.

On October 14, 2012, the International Paper Company contended—for the first time—
that the procedure employed by the State Energy Office from January 31, 2012 through March
25, 2012 did not provide it with sufficient due process. IPC contended that, “the State Energy
Office should have provided International Paper with procedural due process . . .”, citing Garris
v. Governing Board of South Carolina Reinsurance Facility, 333 S.C. 432, 511 S.E.2d 48 (1998).
Petitioner’s Memorandum in Opposition to Respondent’s Motion to Dismiss for Lack of
furisdiction at page 13.

As the courts have stated, “(i]t is axiomatic that an issue cannot be raised for the first time

on appeal, but must have been raised to and ruled upon by the trial judge to be preserved for
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appellate review. DuRant v. South Carolina Department of Health and Environmental Control,

361 S.C. 416, 604 S.E.2d 704 (Ct.App. 2004) certiorari denied (2006). In the case before this

Couri, there is no evidence of any complaint of any denial of due process until October 14, 2012,
not even “vague comments” ab‘out “some constitutional claims” to anyone. Id. at 424, 604
S.E.2d at 709. In fact, it was the Petitioner who voluntarily abandoned the administrative
process on March 25, 2011.

Other courts agree with the law expressed in DuRant. See, ¢.g., Lehmann v. Department

of Children and Family Services, 342 Il App.3d 1069, 796 N.E.2d 1165 (2003) (issues not

placed before the administrative agency will not be considered for the first time on

administrative review). In Vukelic v. Bartz, 245 F.Supp.2d 1068 (D.N.D. 2003) the court

determined that a failure to invoke the process available precludes the later claim that due

process has been denied. Id. at 1083. See also Walsh v. Lugoff-Elgin Water District of Kershaw

County, 2009 WL 1044131 at § 9 (D.S.C. 2009). A party cannot leave the court in the middle of

a hearing and later complain about what happened in their absence. See Freeman v. FDIC, 56

F.3d 1394 (C.A.D.C. 1995) where the court stated as follows:

We do not know, and cannot speculate, what the outcome would have been had

the Freemans exhausted their administrative remedies.
* k%

The Freemans might have won relief at the agency level. Even if they won no
relief at that stage, the factual and legal issues might have appeared in a wholly
different light by the time they sought judicial review.

Id. at 1405.
D. If review of this case is appellate, can the ALC convert a request [by International
Paper] for a contested case review to [a request by International Paper for] an
appeal?

No provision of authority can be found which gives this Court the authority to convert an action

for a contested case hearing to an appeal.
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When the case was filed, it was the responsibility of the Petitioner to determine the relief sought.
In this case, the Petitioner represented that this Court had jurisdiétion pursuant to S.C. Code Ann
§1-23-600, but because the State Energy Office is not an execufive agency under S.C. Code Ann.
§1-30-10 nor was a hearing required, this Court does not have either appellate or de novo hearing
jurisdiction.'”

E. The State Energy Office was granted leave to file an amended tax credit

certification, which the State Energy Office subsequently issued. [Assuming this
matter is heard by the ALC in its appellate capacity.] would the review of this

matter be based upon the State Energy’s Office’s Final Determination as it existed
on the date of the filing of the case with the ALC or as subsequently amended?

It is the position of the State Energy Office that, but for the amendment of the March 1,
2011 letter pursuant to this Court’s Order in 2012,'® the bulk of the Record which would have
been appealed are documents submitted to and frdm the State Energy Office from January 31,
2011 (the application) throﬁgh March 25, 2011 (the date that the SEQ lost jurisdiction of this

matter to this Court). These documents are in the Court’s file.

E. If appellate review of this case is conducted solely upon the record, what action
should be taken to develop a record?

The documents comprising the record are already filed with the Court and can be readily
identified. |
VL. Cases Cited by International Paper on October 16, 2012

The Petitioner presented two cases in its letter of October 16, 2012 which it contends are

applicable to the case before this Court. The first is ESA_Services, LLC v. South Carolina

Department of Revenue, Docket No, 08-ALJ-17-0047-CC (February 9, 2009) affirmed 392 S.C.

Y The concept of converting from one type of process (de novo hearing) to another is not supported by any statutory
authonty nor do the applicable Court Rules indicate such a conversion is possible.

' On March 5, 2012, this Court made a determmauon that the March 1, 2011 letter was “a final determination” and
the matter was “ripe for judicial review,’
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11, 707 S.E.2d 431 ( Ct.App. 2011) and the second is Blackbaud, Inc. v. South Carolina
Department of Revenue, Docket No. 07-ALJ-11-0317-CC (May 15, 2008) modified 386 S.C.
446, 688 S.E.2d 150 (Ct. App 2010).

Both ESA Services and Blackbaud were job development tax credit cases brought against

the Department of Revenue. They were not brought against the “Advisory Coordinating Council
for Economic Development for the State of South Carolina (the ‘;Council”)—thié is a critical and
key difference.

In both cases the Petitioners had to file an application with the Council and request to
participate in the Program. As part of the application process, Blackbaud (and ESA Services)
negotiated the terms for an RVA (Revitalization Agreement) with the Council. Blackbaud at pp.
1-2. This negotiation was for the parties to hopefully arrive at a céntract pursuant to which the
Business, by achieving certain goals, would be entitled to tax credits for job development in the
State. If the negotiations were successful, the parties (the Council and the business) would end
up with an agreement as to what the business had to achieve and what téx credits would result.
The Department of Revenue would then review each such agreement to determine if, pursuant to
the terms of the agreement, the business had been entitled to the tax credit actually taken. The
disputes arose over how the contracts between the businesses and Council were interpreted. The
two cases relate to the procurement of agreements that resulted from the applications of ESA
Services and Blackbaud, not from the application process. If these cases held that Blackbaud and
ESA Services had a constitutionally protected entitlement to an agreement with the Council and
Council violated the law by not entering into such an agreement, the two cases would have some

relevance to the matter now before this Court. But, they do not.
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As it is, these cases are essentially contr;;;-};mte“rpretation‘case“sm "l;étweér; the two
businesses and how the Department of Revenue interpreted the terms of these two separate
agreements. They have no applicatioﬁ to the issues before the Court in this case.

VII.  Conclusion

‘The State Energy Office is not an executive department of government subject to the
Jurisdiction of the Administrative Law Court under S.C. Code Ann. §1-23-600(A) nor does it
conduct proceedings that are contested cases under S.C. Code Ann. §1-23-505(3), nor is there
any law which requires that the SEO conduct any type of hearing—it cannot regulate or control
the acts of any other agency or citizen of the State. It is a planning, advisory and certifying
agency with special expertise in helping to decide the State’s direction within the field of
creation and development of energy resources and planning. S.C. Code Ann. § 48-52-410.

It cannot be controverted that at the time the International Paper Company ended the
Energy Office’s ability to consider its application, the Energy Office was waiting to receive
additional information from International Paper. Some of the information had previously been
requested on the printed application form but never provided. As a result, there is no way of
knowing what further steps, investigation or review would have been given to the IPC
application for the tax credits. The filing of the action occurred before this Court’s jurisdiction
terminated the SEO’s review. Thus, the IPC cannot complain about the process it was receiving
from the SEO because it broke off the review without notice of any kind.

Now, for the first time, IPC has decided that because there is no statutory law or rule
giving this Court jurisdiction, this Court should hear the matter as an appeal from an

uncompleted process as if it were a decision from a contested case. There is no known authority
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to convert an action from one filed for a contested case hearing to an appeal from a contested
case decision even if the March 1, 2011 letter fell into that category.
If this Court did have jurisdiction to hear an appeal from a final determination of the State
Energy Office, the review would be in accordance with the S.C. Code Ann. §1-23-380 and the
March 1, 2011 letter would be treated as a final determination in a contested case. In the event
the Record was insufficient, the question of remand might arise.'
In this matter, however, the Court lacks the necessary jurisdiction to hear or review the
“decisions of the State Energy Office about whether or not it will certify the expenditures of IPC
as being in conformity with the Legislature’s requirements for consideration as an appropriate
energy project which meets the statutory requirements of S,.C. Code Ann. §12-6-3620. The
contention that the Intemational Paper Company was somehow deprived of a due process
property interest when it abandoned the application review being provided is not one of them.
The IPC position lacks merit and this matter should be dismissed.

Respectfully submitted,

e

Keith McCook

Frank S. Potts

Office of General Counsel

State Budget and Control Board
1201 Main Street, Suite 410
Post Office Box 11608
Columbia, South Carolina 29211

Attorneys for Respondent

'As noted in Randolph R. Lowell, Editor, South Carolina Administrative Practice and Procedure, Second Edition
(8.C.Bar 2008), the writ of certiorari “may be used to seek judicial review of any final agency decision where the
APA does not apply, however, and should be pled as an alternative vehicle for review where applicability of the
APA is doubtful.” Id. at 493 [citing to League of Women Voters of Georgetown County v. Litchfield-by-the-Sea,
305 S.C. 424, 409 S.E.2d 378 (1991); South Carolina Wildlife Federation v. South Carolina Coastal Council, 256
S.C. 187, 371 S.E.2d (1988). Unfortunately, it was not done in this case.)
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(UPDATED 10/09)

APPLICATION FOR 2010
BIOMASS RESOURCE CREDIT

Undsr Coda Section 12-6-3820
Name as Shown on Tex Relurn fed Ei No.
tailing Address Contact Person
STREET Coniact Person's title
ciry COUNTY STATE 2P Talephone Number
Physical Addrass { i
Fax Number
STREET { }
Email
ciry COUNTY STATE balad

1. Has the taxpayer appied for and/or raceived the biomass resource credit under S.C. Code 12-6-3620 in prior
tax years? If yes, please list the iax years and the amount of the credit recgived.

7. Give 2 description of the project including:

>

* 2 & ¢

L d
Be as spadi

what the eoergy will be used for;

duration the equipment is expected (o be used at the facility;

neme and location of company instaliing the equipment;

name and location(s) where the equipment will be instatied; and

type of biomass feedstock

did the facility maintain an average of 80 percent biomess feedstock over the {ax year?

fic as possible and aitech additional pages if necessary.

yL,ai’

<

List purchase price of equipment and instaliation costs needed o creata heat, power, stgam, electricity, or

another form of energy for commercial use from a fuel consisting of al least 8% biomass resource. Include:

*

namae, type, and cost of the equipment;

manufacturer of equipment;

fength of warranty for aguipment (i applicabla);

what stale or country the equipment will be purchased from;

for electricity prodiglion how many AW capacily the system will produce and on average how
many kWh will produce per year. For tsermal energy how many therms the system will producs

7“7{\.’”!1
A IS I

N S

023

STATE ENERGY OFFCE SC SCH. ETC-50

~

W



and on average how mary decatherms the system will produce peryaar. For any equipmant that
is displacing eleclricily or thermal energy, how many units of energy is it displacing,
«  cosl for labor and installation charges;
« cost for shipping; and
+  other relevant costs {if applicable).
Be as specific as possible and auach additional pages if necessary.

For assistance with this form, contact the State Energy Office at (863} 737-8030.

Date Signaiure of Officer (or other eppropriate official}

Print Officer's Name
Mail To: State Energy Office
ATTN: Renewable Energy
4200 Senato Street Tifle
408 Wade Hampton Building
Columbiza, SC 29201

NOTE: All claims generated betwaen July 1, 2008 and December 31, 2009 must be received by January 31,
2010. The State Energy Office will send the Depariment of Revenue the maximum amount the laxpayer may
claim. The State Energy Office will then notify each taxpayer of the maximum amount of credit allowed. Any
unused pari of the actual credit ameunt can be carried foreard jor up to 15 yaars.

General information

Section 12-6-3620. For laxable years beginning after 2007, and ending before taxable year 2020, there is
aligwed & cradit against the income tax imposed pursuantio Section 12-6-530 or license fees imposed pursuant
1o Section 12-20-50, of both, for twenty-five percent of the costs incurred by 8 taxpayer for the purchase and
instailation of equipment usad to creste heat, power, steam, electrisity, or another form of gnergy for sommercial
use from a fuel consisting of no tess than rinety percant biomass resource. Costs inturred by a lexpayer and
qualifying for the credit allowed by {kis section must be cartified by the State Energy Cffice. The State Energy
Office may consult with the Department of Agricullure and the Scuth Carofina Institute for Energy Studies on
standards for cedifying the costs incurred by the taxpsyer. The credit may be claimed in the year in which the
squipment is placad in service and may he claimed for all expenditures Incurred for the purchase and instatlstion
of the aquipment. A taxpayer may use up fo &ix hundred fifty thousand dollars of credit for a single axable year.
The tax credit is nonrefundable but unused credits may be carried forward for fifleen years.

To oblain the maximum amaount of credit available 0 a taxpayer, a axpaysr must submit 2 request for credit o

the State Erergy Office by January thirty-first for alt qualifying equipment placed in service in the previous
calendac year and the State Energy Office must notify the taxpayer that it qualifies for the credit and the amount of
credit alfocated to the taxpayer by March first of that year, A taxpayer may clgim the maximum smount of the

024



credit for its taxable year whith contains the December thinty-first of the previous calendar year. The Dapartment
of Revenus may require any documentation that it deems necassary to administer ihe cradil

The period from July 1, 2008 through Decembar 31, 2609

For the staie’s fiscal year beginning July 1, 2008, the maximum amount of the credit is to be determined based on
an eighteen-month period beginning July 1, 2008, through Decamber 31, 2008. Applications are fo be made by
January 31, 2010, for the previous cighteen-month period commencing July 1, 2008, and ending December 31,
2008. A taxpayar allocaied a credit for this elghteen-month periad may claim the credit for fis tax year which
contains December 31, 2008, Attach the State Energy Ofiice lstter of sesification or keep with your tax records if
{iting electronically.

NOTE: ¥ a facility stops using wiomass resources as at ieasl 90% of its primary fuel source, any unused credit is
suspended until the facilily resumes ysing biomass resources as al 1east 90% of its fual source. A suspension of
unused credit does not extend the 15-year carryforward period.

Definitions:

A “blomass resource” is defined as noncommercial wood, by-products of wood processing, demoliton debris
conlaining woad, agricultural waste, animal waste, sewage, landflii gas, and ofher organic maletials, not including
fossil fuels.

A "commearcial use” is a uss intended to generale profit.

The Stafe Energy Office reserves the right to request mare information from the taxpayer if deemed necessary.
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STATE ENERGY OFFICE SC SCH. ETC_-50

(UPDATED 1/2012)

APPLICATION FOR 2012
BIOMASS RESOURCE CREDIT|

Under Code Section 12-6-3620

Name as Shown on Tax Return Fed El No.
Mailing Address Contact Person
STREET Contact Person’s Title
CITY COUNTY STATE ZIP ‘ Telephone Number
Physical Address ( )
Fax Number
STREET ( )
Email
CITY COUNTY STATE ZIP

1. Has the taxpayer applied for and/or received the biomass resource credit under S.C. Code 12-6-3620 in prior
tax years? If yes, please list the tax years and the amount of the credit received.

2. Give a description of the project including:

what the energy will be used for;

duration the equipment is expected to be used at the facility;

name and location of company installing the equipment;

name and location(s) where the equipment will be installed; and

type of biomass feedstock

did the facility maintain an average of 90 percent biomass feedstock over the tax year?

Be as specific as possible and attach additional pages if necessary.

3. List purchase price of equipment and installation costs needed to create heat, power, steam, electricity, or
another form of energy for commercial use from a fuel consisting of at least 90% biomass resource. Include:

name, type, and cost of the equipment;

manufacturer of equipment;

length of warranty for equipment (if applicable);

what state or country the equipment will be purchased from;

for electricity production how many MW capacity the system wili produce and on average how
many kWh will produce per year. For thermal energy how many therms the system will produce
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and on average how many decatherms the system will produce per year. For any equipment that
is displacing electricity or thermal energy, how many units of energy is it displacing;
« cost for labor and installation charges;
« cost for shipping; and
« other relevant costs (if applicable).
Attach documentation such as invoices, paid receipts, and spreadsheets. Be as specific as possible and
attach additional pages if necessary. The SC Energy Office maintains the right to schedule a site visit prior to
approval.

For assistance with this form, contact the State Energy Office at (803) 737-8030.

Date Signature of Officer (or other appropriate official)

Print Officer's Name
Mail To: State Energy Office
ATTN: Renewable Energy
1200 Senate Street Titie
408 Wade Hampton Building
Columbia, SC 29201

NOTE: All claims generated between January 1, 2011 and December 31, 2011 must be received by January 31,
2012. The State Energy Office will send the Department of Revenue the maximum amount the taxpayer may
claim. The State Energy Office will then notify each taxpayer of the maximum amount of credit aliowed. Any
unused part of the actual credit amount can be carried forward for up to 15 years.

General Information

Section 12-6-3620. For taxable years beginning after 2007, and ending before taxable year 2020, there is
allowed a credit against the income tax imposed pursuant to Section 12-6-530 or license fees imposed pursuant
to Section 12-20-50, or both, for fwenty-five percent of the costs incurred by a taxpayer for the purchase and
installation of equipment used to create heat, power, steam, electricity, or another form of energy for commercial
use from a fuel consisting of no less than ninety percent biomass resource. Costs incurred by a taxpayer and
qualifying for the credit allowed by this section must be certified by the State Energy Office. The State Energy
Office may consult with the Department of Agriculture and the South Carolina Institute for Energy Studies on
standards for certifying the costs incurred by the taxpayer. The credit may be claimed in the year in which the
equipment is placed in service and may be claimed for all expenditures incurred for the purchase and installation
of the equipment. A taxpayer may use up to six hundred fifty thousand dollars of credit for a single taxable year.
The tax credit is nonrefundable but unused credits may be carried forward for fifteen years.

To obtain the maximum amount of credit available to a taxpayer, a taxpayer must submit a request for credit to
the State Energy Office by January thirty-first for all qualifying equipment placed in service in the previous
calendar year and the State Energy Office must notify the taxpayer that it qualifies for the credit and the amount of

027



credit allocated to the taxpayer by March first of that year. A taxpayer may claim the maximum amount of the
credit for its taxable year which contains the December thirty-first of the previous calendar year. The Department
of Revenue may require any documentation that it deems necessary to administer the credit.

Attach the State Energy Office letter of certification or keep with your tax records if filing electronically.

NOTE: If a facility stops using biomass resources as at least 90% of its primary fuel source, any unused credit is
suspended until the facility resumes using biomass resources as at least 90% of its fuel source. A suspension of
unused credit does not extend the 15-year carryforward period.

Definitions:

A “biomass resource” is defined as noncommercial wood, by-products of wood processing, demoilition debris
containing wood, agricultural waste, animal waste, sewage, landfill gas, and other organic materials, not including
fossil fuels. '

A “commercial use” is a use intended to generate profit.

The State Energy Office reserves the right to request more information from the taxpayer if deemed necessatry.

028



~ EXHIBIT




Lancaster, Ashiie-

From: Myers, Erika

Sent: Tuesday, March 01, 2011 347 PM
To: Joy Causey (CAUSEY J@sctax.org)
Cc: Lancaster, Aghlie

Subject: SCEQ Approved ETC tax credits
Attachments: 2011 ETC Spreadsheet 3-1-11.xis
Joy,

Per my earlier vaicemail message, | have attached the spreadsheet of approved tax credits for 2010 related to the tax
forms TC-40, TC-41, and TC-50. We did not approve any credits for the TC-49, We expect to approve two additionaf tax
credits for the TC-50, but have requested additional information from the taxpayers and t so should have that for you in

the next several weeks.

If  need to send this to someone else within the SC Department of Revenue, please Jet me know.

Thank you again,
£rika

Edka H. Myers .
Manager, Renewable Energy Programs
South Carotina Energy Office
1200 Senate Streel
408 Wade Hampton Building
Columbia, SC 28201
{803) 737-7651 - direct
{803) 737-9846 - fax
emvers@eneray,sc.aov
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Name of Company Taxpayer ID Number Brief Description of Equipment

Modificationsiretrofits lo exisling black
liquor recovery boiler and digester,
International Paper Company  13-0872805 improvements to woodyard
Addition of a biomass cogenerator turbine,
electricity handling equipment,
modifications o existing biomass boilers,

and instalfation of electricity motors to
Domtar Corporation 205901152 reduce steam load

RP SRREALIS
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Amount of Credit Approved

$10,379,393.80

RP SREBLTIG
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NIKK([ R, HALEY, CHAIR

I . LEATHE
GOVERNOR HUGHK THERMAN, SR

CHAIRMAN, SENATE FINANCE

CURTIS M, LOFTIS, JR. COMMITTEE

STATE TREASURER

DANIEL T, COOPER

RICHARD ECKSTROM, CPA SC BUDGET AND CONTROL BOARD oy HOUSE WAYS AND MEANS
COMPTROLLER GENERAL
SC ENERGY OFFICE ELEANOR KITZMAN
ASHLIE LANCASTER EXECUTIVE DIRECTOR
DIRECTOR

TELEPHONE: (803) 737-8030
FAX: (803) 737-9846

wxKoep with your tax records*

March 1, 2011

Mr. Steven P. Burns

US Tax Manager
Domtar Corporation

100 Kingsley Park Drive
Fort Mili, SC 29715

RE: SC SCH. ETC-50 Application

Mr. Burns;

The State Energy Office has reviewed the application for the Biomass Resource Credit, SC SCH.
ETC-50. The State Energy Office has determined that the taxpayer.with the Federal El Number of 20-
5901152 has been allocated the tax credit of $10,379,393.80. According to South Carolina Code
Section 12-6-3620, the taxpayer may only use up to $650,000.00 of credit for a single taxable year

. and the credit may be used against income tax pursuant to 12-6-530 or license fees imposed
pursuant to 12-20-50, or both.

In order to claim the credit, the taxpayer must submit SC SCH. TC-50 and keep this letter with tax
records. The taxpayer may carry forward any unused part of the credit amount for up to 156 years. For
more information about this credit, please refer to the state code or the South Carolina Department of
Revenue form SC SCH. TC-50. For any further questions concernmg the tax implications of the
credit, please consult your tax preparer.

Sincerely,

cgw£\

Ashlie Lancaster
Director
State Energy Office

1200 SENATE STREET, 408 WADE HAMPTON BUILDING + COLUMBIA, SOUTH CAROLINA 29201 « WWW.ENERGY.SC.GOV

RP 819-3-744
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NIKK! R HALEY. CHAIR
GOVERNOR

CURTIS M. LOFTLS, JR
STATE TREASURER

RICHARD ECKSTROM, CPA
COMPTROLLER GENERAL

March 10, 2011

Mr. Sid Tiwari
Mill Controller
U.S. Corrugated Inc.

139 Price Farm Road
Cowpens, SC 29330

SC BUDGET AND CONTROL BOARD
SC ENERGY OFFICE
ASHLIE LANCASTLER
DIRECTOR

TELEPHONE: (303) 737-8030
FAX: (803) 7379846

i+ aan with your tax records****

RE: SC SCH. ETC-50 Application

Mr. Tiwari:

HUGH K. LEATHERMAN, SR.-
CHAIRMAN, SENATE FINANCE
COMMITTEE

DANIEL T. COOPER
CHAIRMAN. HOUSE WAYS AND MEANS
COMMITTEE

ELEANOR KITZMAN
EXECUTIVE DIRECTOR

The State Energy Office has reviewed the application for the Biomass Resource Credit, SC SCH.
ETC-50. The State Energy Office has determined that the taxpayer with the Federal El Number of 58-
1392513 has been allocated the tax credit of $128,167.49. According to South Carolina Code Section
12-6-3620, the taxpayer may only use up to $650,000.00 of credit for a single taxable year and the
credit may be used against income tax pursuant to 12-6-530 or license fees imposed pursuant to 12-

20-50, or both.

In order to claim the credit, the taxpayer must submit SC SCH. TC-50 and keep this letter with tax
records. The taxpayer may carry forward any unused part of the credit amount for up to 15 years. For
more information about this credit, please refer to the state code or the South Carolina Department of
Revenue form SC SCH. TC-50. For any further questions concerning the tax implications of the
credit, please consult your tax preparer.

Sincerely,

Ashlie Lancaster
Director
State Energy Office

1200 SENATE STREET, 408 WADE HAMPTON BUILDING ¢« COLUMBIA. SOUTH CAROLINA 29201 « WWW.EN ERGY.SC.GOV
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STATE OF SOUTH CAROLINA —|
DEPARTMENT OF REVENUE SC SCH.TC-50
BIOMASS RESOURCE (Rev. 6/07/10)
CREDIT 3440
Attach to your income Tax Return 20
Name As Shown On Tax Return ' FEIN
1. Enter the amount of credit indicated by the State Energy Office ..........ccccnininiinis S 1.$
2. Credit carried forward from PrevioUS YEAIS .......coii ittt 2.%
(Unused credits may be carried forward for 15 years.)
ST Vo o H V= - T =T 0 Vo [~ 2 U R CACLRETET: 3.3
4. ANNUEL CTEAILTITL ... e eeee ettt ettt ettt e et e e e et e ee e s et e e e e rna e e e e e ce s e e 4.% $650,000.00
5. Enter your current year tax liability ... 5%
6. Enterthe smallestof iN€s 3,4 and 5 ..o 6.%
This is the amount of credit you may use in the current year.
A B R I A UL (1 L= S U U PP ORI US OIS PPPRSPIE P PRR PSS PRI 7.%

Unused credits may be carried forward for 15 years.

General Information

For tax years beginning after 2007 and ending before 2020, Code Section 12-6-3620 ﬁrovides a credit against corporate
income tax and license fees for 25% of the costs incurred by a taxpayer for the purchase and installation of equipment

used to create heat, power, steam, electricity or another form of energy for commercial use from a fuel consisting of no
less than 90% biomass resource.

Costs incurred by the taxpayer must be certified by the State Energy Office. The Office may consult with the Department
of Agriculture and the South Carolina Institute for Ener%y Studies on standards for certifying the costs incurred by the
taxpayer. The credit may be claimed in the year in which the equipment is placed in service and may be claimed for all
expenditures incurred for the purchase and installation of the equipment.

A taxpayer may use up to $650,000 of credit for a single tax year. Unused credit may be carried forward for 15 years.

If the equipment ceases to use biomass resources as its primary fuel source before the entire credit has been utilized, the
taxpayer is ineligible to utilize any remaining credit until it resumes using biomass resources as its primary fuel source (at
least 90%). The 15-year carry forward period is not extended because of periods of noncompliance.

Certification by the State Energy Office

Each taxpayer must submit a request for credit to the State Enel;?y Office by January 31st for all qualifying eguipment
placed in “service in the previous calendar year. The Office’s form for requesting credit is available at
www.energy.sc.gov or by calling 803-737-8030. The Office will notify the taxpayer that it ualifies for the credit and the
amount of credit allocated to the taxpayer by March 1st of that year. The taxpayer may claim the allocated amount of
credit for its tax year that includes December 31st of the previous calendar year. The Department of Revenue may
require any documentation that it deems necessary to administer the credit.

Note: Attach the State Energy Officé letter of certification and this form to your income Tax Return, or keep with your tax
records if filing electronically.

Definitions

“Biomass resource” means noncommercial wood, by-products of wood processing, demolition debris containing wood,
agricultural waste, animal waste, sewage, landfill gas, and other organic materials, not including fossil fuels.

“Commercial use” means a use intended for the purpose of generating a profit.

l_ 34401018 ‘ —I
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Milton Kimpson

From: 3ob Thomas

Sent: Thursday, August 30, 2012 1118 At

To: nilton Kimpson

Ce Sylvan D. Proser {ProserS@sciex.org)

Subject: FW: Update on tax credit applications

Attachments: Approval Letter ETC-40 Taylor 4- 11-12 doc.pdf; milliken 2011 finat.pdf lockhart 2011
firal.pdf

TS PR————— LR
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From: Vanden Heuten, Cathering [max!te,u wouten@enarqy.sc. go v]
Sent: Friday, April 13, 2012 S:11 AM

To: Bob Thomas

Ce: Joy Causey; Sylvan D. Praser; Jerilynn VanStory; Lancaster, Ashlie
Subject: tpdate on tax credit applications

Hello, Bob --

[ am writing to provide you with an update on the status £ saveral tax credit applications that wers submitted Lo our
office. Thus far, cur office has make determinations the following tax credit applications: -

£7C-40 Ethanol or ondxesel Pmductlon Credit

ETC-50 Bismass Resource Credit {Plecse note thot our director, Ashiie Lancoster, has oirecdy informed Jeifynn Voo Story

of these pamcular determinations.}

T NS

Far the fotlowdng applications, we have a requested additional documentation fram each of these applicants in support of

their respective application and are still awaiting shat documentation.

£7C-41 Rnewab!e Fuels Property Credit

As soon as we receive the x'equested documentation and zan make a determinstion, we will contact you. In the
meanwhile, please contact me with any guestions. Thanks very ruch!

Best regards,
Cathenne

Catherine Waaden Houten

seuth Carcilnd Eazray Bfficy

1200 Senate Swrael, «0R Wade Hamgton Blog
Cotumbia, SC 28201

£N0%.7%72.985% phene

5(3.737.9840 fax

1 §0QQods
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ceandanhputen@entray s a0y

From: Bob Thomas [maitto: THOMARO@sctax.arg}
Sent: Monday, March 05, 2012 12:47 P

To: Vanden Houten, Catherine

Cor Joy Causey; ProserS@sctax.org

Subject: RE: Status of tax credit applications

Catherine,
Thank yout

Bob Thomas, Tax Analyst
Research and Review

8.C. Depariment of Revenue
B03-808-5756
thomaro@sclaxorg

e e L ovmramy s At e WA B o S PSR e+ i ML £ R B0

From: Vanden Houten, Catherine [mailtpicholten@energy.sc.aev]
Sent: Monday, March 05, 2012 12:31 PM

To: Bob Thomas

Subject: FW: Status of tax cradit applications

Importance: High

Hellg, 8ob~ :

- s ok s S A S sy ok g

Although t know that both Thomas and Terrance tnrwarded this information to you last week, | wanted fo follow up
directly to let you know thet we are currently still reviewing these applications listed below. At this point, we have

requesteéi additional documentztion from each of these applicants and are aw

siting that additiona! informeation. Once

wa have gﬁceiwed sufficient documentation (0 determine eligibility, we will be back in wouch with you.

Thanks very muchi

Best regards,
Catherine

Cathering Vﬁéd@n Houten T

South Caroitha Cnergy Office ¥

200 SenalBIEE, 408 Wads Hamplor Sidg.
Columsia, Sizez0t

803.737.3852 phone

303.737.9845 fax
grandenhoyten@enciey.scagy

‘Erom: Vanden Houten, Cathering

Sent; Thursday, March 01, 2012 12:11 P
To: Thomas McCrorey'; Fredia Cunningham
Cc: Terrance Foulks; Lancaster, Ashlie
Subject: Status of tax cradit applications
Importance: High

Rella, Thomas and Fredia:

039
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documentation fram each of these applicants in support of their respective application and are awaiting that

documentation,

ETC-40 Ethanol of Biod ction Credit o
oy 39};321%“%2%

As soon as we receive the reuestad documentation and c2n make a determination, we will contact you, In the

meanwhile, please contact me with any questions.
Thanks very muchi

Bast regards,
Catherine

Catheringe vanden Houten

South Carolina Energy Office

1200 Senate Street, 408 Wade Rampton 8idg.
Colymbiz, SC 28201

B02.737.9852 phone

203.737.9848 fax

evandenhoulen@enersy. s¢ AoV
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{ am writing to make you aware of the status of several wax credit zpplications that were submitted to our officg.  The

foilowing is @ list of applications far various tax credits that are currently pending. Cur office has requested additionat
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SHATMAY SENATE FIHANCE
CORTIS 3. LOFTSS 2. CERAMTTEY:

STATE TREASURER W, DRUAN Wb
DAUAN Wt

RICHARD ECHETRQOM, CFA

CHALRAN, BOUME S AYS AN bHANS
COMPTRALLER GENERAL TOMRITYER I
S0 ENERGY OFEICE MARCHA § AL

ASHEIE LANCASTER EXECUTIVE DIRRCTON

DIRECTOR ; '
i
TELEPHONE: (107) T31-5030 '
FAX: (803} 1379346 )

MEMORANDUM

Re: 2011 Application for Biomass Resource Credit
Date:  April 10, 2012

A Bolication for 2 Biomass Resource Credit undet 8.C. Code Anm. § 12-
6-3620. . In gddition w0 the on-site visit conducted by me and Jones Herring of the South Carofina Encrgy Office at the
RS nTET April 3, 2012, an anelysis of the claimed expeases for which # credit was requested in
comparison to the cligihility requirements detailed in the law wes conducted. ‘ '

The following tests were used in this zssessment:

Test 1. § 12-6-3620 {A), eligible equipmsnt must “create” energy using a “fuel comsisting of no less than ninety percent
biomass resource.” The project consisted of retrofitting three existing boilers to run off of landfill gas which is a “fuel
consisting of no less then ninsty-percent biomass resource” as detailed in § 12-6-3620 (C) (1), While the boilers zrenow
capable of running off of both nutural gas and landfill gas, the expenditures incurred were only 1o retrofit the existing
boilers to run off of tandfill gas and Jandfill gas is the primary fuel source as long s there is adequiate supply to maintain
continuous oporations. Plcase note that pursuant to § 12-6-3620 {C} (3), “if the ¢quipment ceases to use bicmass
resources as its primary fuel source before the entire credit has been uiilized, the taxpayer is ineligible to utilize any
remaining credit until it resumes using biomass resourees s its primary fuei source.”

Test 2. § 12-6-3620 (A), cligible cquipment must “ereate heat, power, steam, electricity, or anothet form of eneryy for
commercial use.” The equipment and instalfation expenses clmmed aze for costs inguread 1o create encrigy for commercial
use within the mannfacturing facility.

Test 3. § 12-6.3620 (A), “the credit may be claimed in the year in which the cquipment is pladed in service and may be
clatmed for all expenditures incurred for the purchass and instaliation of the equipment.” Equipmant was placed in
service on June 22, 201 | and is functioning s of the site visit dute. Installation costs were documnented in the information
provided and correlaie to the projest. While the bosters are now cepable of running off of both natural ges and landiill
gas, the expenditures incurred were only to retrofit the existing boilers to run off of landfill gas and landfill gas is the
primary fuel source as long @s ihere is adequate supply to mainiain continnous operations. Additidnally, the control
systern instzlled ellows for the vontinyous groduction of encrgy through switching fuel sources based on availability.

Without this function, fiEovsmeould not have implemented the project.

Based on these criteda, all items for which the credic is requesied appear ta be eligible. As such, tie South Carolina
Energy Offics cetifies total eligible expenses 0f 5693,126.93. The 23% tax credit on this amount :s $173,281.73.

1100 SENATE STREGT o 405 WADE HAMPTON BLILDING @ COLUMBIA ¢ SOUTH CARDLINA 28101 ¢ MW ENERGY SC.O0Y
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MUGHE 2. LRATRERUAN €7,
CHAMMAN, EZNATE FINANCE
CUtaaUTES

NIEE R HALEY, TR
GOVERSQR

CURTS & LOFTIS IR,

%, BRIAN WHITE

STATE TREASURER
N a2 WAvS AN MEANE
SICHARD ZCESTROM, £24 $C BUOGET AND CORTROL 3OARD CHARMARTHISE JAYS AN IS
COMPTRILLER GEREIAL Py ;
SC ENERGY OFFICE FARCIL S, ADAUE
ASHLIE LANCASTER EXECUTIVEDRETIOR
DIRECTOR S

TELEPHCNE: (303} 2378030
EAX: (803 7379846

MEMORANDUM

Rex 2011 Application for Biomass Resowrce Credit
Date:  April 11, 2012

for a Biomass Resource Crzdit for mcm

: addition fo the on-site visit conducted by me and Jozes
Herring of the Carolina Energy Office at the R ; andfill on April 3, 2012, an suaiysis of the
claimed expenses for which 2 credit was requesied in compzrison to the eligbility requirements detailed in the Jaw was
conducted.

The following tests were used in (his assessment:

Test 1. § 12-6-3620 (A), eligible equipment must sorcate” energy using a “fuel consisting of 1o less then ninety pereent
biomass resource.” The project consisted of the instllation of a genzrator and related electrical arid-comtrol equipment 10
run off of landfill gas which is & “fuel consisting of no fess than ninety-percent biomass resource” g8 detailed in § 12-6-
3620 (C) (1). Please note that pursuant to § 12-6-3620 {C) (3}, “if the equipment ceases o s biomass resources as its
primary fuel source before the entire eradit has been utilized, the taxpayer is incligible to utilize ahv remeining credit untit

it resurnes using biomzss resources &5 its primary fuel source.”

Test 2. § 12-6-3620 (A), eligible equipmet:t must “create heat, power, steam, electricity, of another form of energy for
commercial use.” The squipment and installation expenses claimed ave for costs ineurred to ercaty energy for commercial
use, The power generated is currently sold to the loeally connected electric utility for resaic 10 s customners.

Test 3. § 12-5-3620 (A}, “the credit may be claimed in the year in which the equipment is placed in service znd may be
claimed for alt expenditures incurred for the purchese and instaliation of the equipment.”’ Equipment wes placed in
service in the summer of 2011 and is functioning as of the site visit date. Instaliation costs were documented in the
informztion provided and correlate to the project, Miscellanzous constrution costs mcurred for reimbursables and per
dicm expensas will bo capitaiized into the cost of the couipmeni. Additionally, the coatrol systens instwdied allows for the
continuous monitoring of energy production. ’

1
Besed on fhese criteria, all iterns for which the credit is requested appear to be eligitle. As sugh, the Seuth Caroline
Energy Office certifics wial eligible cxpenses of §3,027,848.19. The 25% lax credit on this amount is $7 56,962.05.
Plesse note that pursuznt to § 12-6-3620 (B), “ taxpayer may use up to six hundred fifty thoisand doliars of credit fora
single texable year. The tax credit is nonrefundable but unused crediss may be camied forward forfifleen years.”

1200 SENATE STREET ¢ 468 WADE HANPTON BUILDING ¢ COLUMBIA ¢ SOUTH CARGLINA Wil ¢ CWWWUENERGYESCGOV
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Milton Kimpson

From: Bob Thomas

Sent: Thursday, August 30, 2012 11:17 AM

To: Milton Kimpson

Ce: Sylvar D. Proser {ProserS@sciax.org)
Subject: Ff Updated £TC forms for energy projects

b e BB AN G A B R Y A R e 1 0 S £ v - O R

From: Myers, Erika [maito:emyers@energy.sc.gov]
Sent: Monday, October 19, 2009 9:34 AM

To: Bob Thomas

Subject: RE: Updated ETC forms for energy projects

Bab, .
Al of our forms are posted at hiipwyew,energy.sc.oovindex.aspx?m=184=5.

Thanks again for alf your help!
Erika

Erika H. Myers

Manager, Renewable Energy Programs
South Cardlina Enecgy Offics

1200 Senate Street

408 Wade Hampton Building

Cotumbia, SC 29201

{803) 737-7951 - direct
1-800-851-8889 - ioll free

{803} 737-0846 - fax
emyerseneroyv.sc.ooy

From: Bob Thomas [mailto: THOMARO@sctax.org]

Sent: Monday, October 19, 2009 §:00 AM

To: Myers, Erika

Ce: Jerilynn VanStory; Sylvan D. Proser; Maggie Glass; Linda May
Subject: RE: Updated E¥C forms for energy projects

Erika,

We will fink to your page when you set them up on youw site. {That way we won't have to worty about hosting different

versions of the same forms )
Bob

80b Thomas, Tax Analyst
Regearch and Review

3.C. Depariment of Revenue
803-898-5786
thomaro@selan. oy

it is nat to be sonsirued as the Department's official position regarding this matter. it
i = formal, binding ruling is nacessary. please see the Information
erue opinion.

Note: This is my personal opinion.
is not binding on the Department or its smpleyees.
Guide found on our website, which axplains our procedures ior requesting a private rev
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From: Myers, Erika {malilto:emysrs@energy.sc.gov]
Sent: Friday, October 16, 2003 5:04 PM

To: Bob Thomas

Ce: Jeritynn VanStory; Sylvan D. Proser

Subject: RE: Updated ETC forms for energy projects

Bob,

Thank you for the additional amendments. Aitache
please post these on www.sclax org rear ihe comparable tax form
under Tax Incentives,

Thanks again for all your help!

Erika

Erika H. Myers

fAanager, Renewable Energy Programs
Sauth Carolina Energy Offica

1200 Senate Street

408 Wade Hampton Building

Columbiz, SC 28201

(803) 737-7951 - direct
1.800-851-8888 - tolt free

{803} 737-9846 - fax
emyersensray.se.acy

¢ ara he final ETC forms with youf recommended changes. Could you

57 We will also ba pasting these at www.enerav.sc.0o0Y

From: Bob Thomas {maﬂtc:THOMARO@sctax.o:g}
Sent: Friday, October 09, 2009 2:21 PM

To: Myers, Erika

Cc: Jerilynn VanStory; Sylvan D. Proser

Subject: FW: Updated ETC forms for energy projects
Importance: High

Erika,

| rentioned before that ETC-40, lines B and 7 should in
still think you need thet statement.

£TC-49 does not have the deadline for applying the credit in bold.
instructions as well. You did that for -40 and -41.

Also, based on ETC-~40, you need to amend § 12-6-3600{B)(3) ¢
capacily can be specified in bushels of grain ground,

o]

Have a great weekend!
Bob

Rob Thomas, Tax Analyst
Research and Review

$.C, Department of Revenue
803-808-8785

thomaro@®@setax.ors

Note: This is my personal opinion. 1t}
is not binding on the Department or its employees. fafo
Guide found on cur website, which expl

[epTR P
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s not fo be construad as the Department's oificial positi
rmal, binding ruling is necessary, ple
lains our pracedures for requesting

clude a statement to exclude any gallons sold as distilled spirits, 1

| would go shead and in hold it in the ETC-50

remove the provisian saying that name plate design

on regarding this matier. 1t
ase sea the Information
a private revenue opinion.

B )

AN
BEERERTENY ~
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From: Myers, Erika [mailto:emyers@energy.sc.gov]
Sent: Wednesday, October 07, 2009 2:33 PM

To: Bob Thomas

Cc: lerilynn VanStory

Subject: Updated ETC forms for energy projects
Importance: High

B8ob,

1 made sll the changes that you and Jerilynn had requesied io ETC 40, 41, 48 and 50, Please review to make sure they
are correct. Also, | couldn’{ exactly remember why | had to change the dates on TC-40 to January 1% — do | need to do
that for alt of the forms?

Thank you!

Erika

Erika H. Myers

Manager, Renawable Energy Programs

South Carolina Energy Office

1200 Senate Street

408 Wade Hampton Building

Cotumbia, SC 28201

{803) 737-7951 - direct

1-800-851-8892 - toll free

{803) 737-9846 - fax
myers{@ens(gy.5e.00v

Wht
2
-

e
Uib -

046



EXHIBIT
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Erika Myers

1 when I get to her questions.

2 We can go off the record.

3 - - -

4 (Discussion off the record.)

5 - - -

6 MR. DOERRING: Back on the record.

7 BY MR. DOERRING:

8 Q Ms. Myers, I'm showing you Petitioner's

9 Exhibit 7, a copy of 12-6-3620. As counsel

10 observed, a couple portions are highlighted for

11 your reference.

12 As part of your duties, Ms. Myers, as a
13 coordinator of fenewable energy resources at the
14 State Energy and then as manager of renewable

15 energy resources at Staté Energy, describe your

16 duties and responsibilities at that office when an
17 application for tax credits under this section was
18 filed.

19 A Well, to begin, once this legislation

20 passed, we were contacted by the Department of

21 Revenue. And we jointly developed the application
22 for Biomass Resource Credits to enéure that it was
23 compatible with the required information from the
24 Department of Revenue.

25 Q So it's your understanding that when
EveryWord, Inc. Page: 176 www . EveryWordInc.com
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Erika Myers

1 the -- this tax credit legislation was approved by

2 our General Assembly, that the Department of

3 Revenue contacted State Energy or the State Energy

4 contacted the Department of Revenue first?

5 A I don't know who contacted who first

6 since we were always in communication.

7 Q So there was a constant level of

8 communication between the Energy Office and the

9 Department of Revenue?

10 A At this period of time.

11 0 And‘your communications were related to
12 the preparation primarily of forms; is that your
13 recollection?

14 A Correct. So the Department of Revenue
15 needed to create an amendment to their existing
16 Landfill Gas Tax Credit form to accommodate the
17 changes in the Biomass Resource Tax Credit.

18 Q Now, were -- was State Energy preparing
19 the initial drafts of the Biomass Energy Tax Credit
20 form, the ETC-50, or was this being done by the
21 Department of Revenue?

22 A The forms wefe jointly developed. T

23 would say it was a collaborative effort.

24 Q Uh-huh. Uh-huh.

25 A Again, to ensure the smooth passage of
EveryWord, Inc. Page: 177 www.EveryWordInc.com
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Erika Myers - Volume II

1 A I don't fecall the other applications as

2 well, so I do not recall.

3 0 Do you recall that -- at any time, did

4 Ms. Lancaster disagree with your legal

5 interpretation or views of what was required with

6 the tax credit statute?

7 A As I mentioned earlier, I do not recall a

8 disagreement.

9 Q At the time you were reviewing and

10 considering the 2010 tax credit applications, did
11 you consult with anyone concerning your legal

12 requirements of the tax credit statute?

13 A Sorry. Repeat the question.

14 Q I'll withdraw and restate.

15 At the time you were reviewing the 2010
16 tax credit applications, Ms. Myers, did you consult
17 with anyone else concerning what you thought to be
18 the legal requirements of the statute?

19 A I actually did. I spoke to Jerilynn

20 VanStory with the South Carolina Department of

21 Revenue.

22 0 And would that have been prior to

23 January 31st, 2011 when the tax credit applications
24 were filed?

25 A Yes, sir. I spoke with her the day after
EveryWord, Inc. Page: 232 7 www.EveryWordInc.com
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Erika Myers - Volume Il

1 I got the call fromVInternational Paper in
2 December. |
3 0 In December of 2010°7?
4 A Yes, sir.
5 Q And that would have been a call from whom
6 at International Paper?
7 A From Tracy Bolger -- Bolger.
8 ‘Q Tell me what your conversation was with
9 Ms. VanStory at the Department of Revenue in
10 December of 2010.
11 A . Sure. I spoke to Jerilynn about the
12 application and -- or the pending application,
13 because it had not yet been submitted, and I had.
14 some initial concerns. And I wanted to get her
i5 opinion on the matter.
16 And she, essentially, told me that she
17 had concerns that this would not qualify as a
18 commercial use.
19 0 And why did she express her belief it
20 didn't éualify as a commercial use?
21 A Because in her interpretation of the
22 statute, commercial use wouldn't require that the
23 taxpayer be able to accrue revenue from the
24 modifications or installations of biomass energy
25 equipment.
EveryWord, Inc. Page: 233 www . EveryWordInc.com
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

International Paper Company ) Docket No.: 11-ALJ-30-0192-CC.
AppellantPetitioner, ;
vs. g AFFIDAVIT OF TRACY BOLGER
SC State Bnergy Office % |
Respondent. i

Personally appeared before me, Tracy Bolger, who, first being duly; sworn, deposes and
says that:

1 1 arm competent to testify in this matter, the statements made herein are based on
my own personal knowledge, and if called to testify in this matter would testify to the statements
that follow.

2. 1 am employed as a Sevior State Income Tax Analyst in the Tax Department for
International Paper Company (“International Paper”), and have been employed by International
Paper as a state income tax analyst since May 2006. |

3. I am a certified public accountant, with a Bachelors of Science Degree in
Accounting, and possess over 10 years of experience consisting of tax preparation, planning,
audit resolution, financial analysis, and auditing and accounting. Prior to my crployment with
International Paper, I was employed as a public accountant for Jackson, Howell & Associates
and Deloitie & Touche, LLC.

4. In my position as Senior State Income Tax Analyét, my duties and responsibilities

generally include state income tax compliance; state income tax audit, examination, and review;
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state income tax accounting; and state income tax project management. I directly report to,
Robert Shands, the State Tax Manager for International Paper.
5. My duties as Senior Slate Income Tax Analyst included research, analysis and

preparation of International Paper’s 2010, Application for Biomass Resource Credit, Form SC

SCH. ETC-30, filed with the South Carolina State Energy Office (the “Application”). A copy of -

this application with 18 pages of narrative explanation, attachments, and equipment listing and
cost schedules is attached as Exhibit A. The Application lists equipment costs for International
Papet’s Georgetown and Eastover, South Carolina paper mill production facilities based on
project classifications.  The Application specifically identifies 20 capital upgrade and
improvement projects for equipment at the Georgetown facility and 25 capital upgrade and
imbrovcmcnt projects for the Eastover facility.

6. The Application was filed with the South Carolina State Energy Office (“State
Energy”) on January 31, 2011, To my knowledge, this was the first such application or claim for
a credit filed by International Paper under South Carolina Code Section 12-6-3620 (the “Biomass
Resource Credit”).

| 7. Priot to the filing of the Application, I researched and analyzed the Biomass
Resource Credit and communicated with and rcc;:ivcd information from managers and engineers
at our Georgetown and Eastover, South Carolina paper mill facilities concerning equipment that
may qualify for the Biomass Resource Credit.

8. In November 2010, I called the State Energy office and spoke with Erika Myers,
Manager, Rencwable Power Programs, to gain a better understanding of the Biomass Resource
Credit, including State Energy.Oﬁice‘s requirements for the credit, and whether equipment

upgrades and improvements located at process arcas at Internatiopal Paper’s South Carolina
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plants would qualify. This was the first of several telephone conversations 1 had with Ms.

Myers, where I called her, asked her qucstiéns about plant areas and equipment upgrades and

improvements, and she responded with general guidance about whether equipment upgrades and

improvements at International Paper’s plants would qualify for the Biomass Resource Credit. In
my conversations with Ms, Myers, she never made any comment or provided any guidance that
the Biomass Resource Credit was limited to equipment that produced new or added encrgy, that
the credit was limited fo new or cxisting plants or facilities in South Carolina, or that for the
credit Yo apply qualifying equipment must be in physical contact with a biomass resource. I
prepared the Application relying, in part, on the guidance provided by Ms. Mycrs‘.

5. During one of my calls with Erika Myers, 1 notified ber of the intent of
International Paper to file a 2010 gxpplication for equipment upgrades and improvements at the
Georgetown and Eastover, South Carolina facilities. 1 offered to arrange an inspection of
International Paper’s Georpetown facility so that we could meet with State Enpergy
representatives to discuss the Biomass Resource Credit; and so State Encrgy representatives
could inspect the equipment, ask questions, and receive any additional information they needed
in order to evaluate the equipment for purposes of the Biomass Resources Credit. -

10.  On December 3, 2010, I followed up my call to Erika Myers with an email to her,
proposing dates for the Georgetown facility inspection visit. A copy of this email is attached as
Exhibit B.

11. Op Decernber 8, 2010, 1 sent a follow-up cmail to Brika Myers attempting to
confirm a date for State Energy’s inspection of the Georgetown facility. A copy of this email is

attached as Exhibit C.

W
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12.  On December 9, 20@, I received a reply email from Erika Myers stating she
wished to inyitc Ralph Jenkins, a staff engineer for State Energy, to the Georgetown facility
inspection, and confirming dates of availability. A copy of this email is attached as Exhibit D.

13.  On December 9, 2010, I replied to Erika Myers' email and inquired whether the
South Carolina Department of Revenue could attend the Georgetown facility inspection, and
discussed dates for the inspection. A copy of this email is attached as Exhibit E.

14, Later in the day on December 9, 2010, I emailed Erika Myers again, advised her
there that we would be unable to schedule the inspection in December, and proposed dates in
January. In the same email, [ asked for her to call me to discuss how she would like the plant
inspection to be arranged, and how long she expected the tour to take so I could schedule with
the plant engineering staff to show the improvement projects and the equipmaent used in the
papermaking process. 1 also asked her how she may wish to see listings of the fixed asset
additions (the equipment subject to the claimed credif) or projects of a certain dollar amount to

help with her review. A copy of this email is attached as Exhibit F.

15.  Attached are a series of emails between Erika My&s and me later on Decemnber 9,
2010, where we discussed whether the Department of Revenue would attend the Georgetown
facility inspection, and scheduled a call between us for the next day, December 10, 2010, to plan
for the Georgetown facility inspection. [ offered to prepare reports for her to assist at the
inspection tour. A copy of this email chain is attached collectively as Exhibit G.

16, We were unable to speak on December 10, 2010, but I did speak with Erika
Myers by phone on December 13, 2010 concerniﬁg what cquipment listings and reports she

needed for purposes of the Georgetown facilily inspection.
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17.  Because I had not received information from Erika Myers or the State Energy
Office concerning whether representatives of the South Carolina Department of Revenue would
be attending the Geargetown facility inspection, I called the South Carolina Department of
Revenue, speaking with different representatives, including Ricky Taylor and Jemylynn Van
Story.

18.  On January 5, 2011, I emailed Erika Myers, representing that Javuary 26, 2011
was a good date for the Georgetown facility inspection, and stating that the Department of

Revenue had not yet decided whether to attend. A copy of this email and Frika Myer's January

6, 2011 email response are collectively attached is attached as Exhibit ¥,

19. I eventually spoke with Duncan Rogers at the Department of Revenue who
advised me that he woﬁld be attending the Georgetown facility inspection on behalf of the
Depariment of Revenue. At his request, I sent Mr. Rogers information concerning the paper
making process and the black liquor fuel process at the plent.

20.  On January 11, 2011, I emailed Erika Myers offering to provide her with project
cost summaries for the equipment at the Georgetown facility inspection, as well as a description
memo giving a description of the project and a listing of the equipment for each project and
equipment cost. I reminded her that the project cost summaries can be lengthy and run between
50-150 pages each, and offered to provide her with these summaries at the end of the month. A
copy of this email is attached as Exhibit 1.

21.  Erika Myers replied by email dated January 13, 2011, stating that providing our
project memo should be sufficient for the Georgetown facility inspection, and if there are any

components for which she had specific questions she would coordinate after the tour and get

additional back-up material. She also represented that she was scheduling a similar plant tour of
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Domtar, another pulp paper producer in South Carofina who had submitted a credit application
for $42 million and that she would be very busy the next several moqths, A copy of this email is
attached as Exhibit J. |

22.  TFollowing Erika Myers’ January 13, 2011 email, I sen.t to her equipment
improv@nent and upgrade lists including descriptions and project' explanations for the
Georgetown facility.

23.  Attached is an email from me to Erika Myers confirming the Georgetown facility
inspection tour for January 26, 2011, giving directions to the Georgetown facility, including
safety instructions, and follow-up emails between us scheduling a conference call to discuss the
upcoming inspection tour. Copies of these emails ate attached collectively as Exhibit K.

24.  The Georgetown facility inspection was held on January 26, 2011 as schcdﬁled,
and was attended my me, Robert Shands, and International Paper engineers apd plant
representatives; Brika Myers and Ralph Jenkins on behalf of State Energy; and Duncan Rogers
from the South Carolina Department of Revenue. State Energy and Department of Revenue
representatives were given an extensive tour of the Georgetown facility, were able to view and
asked questions aboutl the equipment for which International Paper was seeking the Biomass
Resource Bquipment Credit; asset/cquipment and related cost inférmation were provided to State
Energy; and State Energy representatives were allowed and did take pictures of the equipment at
the facility.

25.  International Paper filed the Application with State Energy 6n January 31, 2011.

26. Also on January 31, 2011, I participated in a conference call with Roberts Shands

and me on behalf of International Paper, and Erika Myers and Ralph Jenkins on behalf of State

059



Enerpy. During the call, Brika Myers requested additional Inforniation concerning steam
production at [nternational Paper’s facilities in Georgetown and Eastover.

27. 1 followed up with Intemational Paper’s Georgetown and Eastover plant
representatives to obtain the information requested by Ertka Myers axd on February 16, 2011, {
provided additional information to State Cnergy through an ¢mail to Erika Myers containing
compara(ive steam production date for 2009 and 2010 at both the Georgetown and Eastover
facilities, as well as information conceming the percentage yields of paper fibees to blomass
energy from dry Jogs af both the Georgetown and Eastover fucilities, [ a!sc; responded to certain
specific follow-up qucsﬁon# from Brika Myers conceming certain equipment identified in the

Application. A copy of this email is attached a5 Exhibit L,

28.  On March 1, 2011 T reccived the State Energy response to the Application by

email. A copy of this email is attached as Bxhibit M.
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From: Myers, Erika

Sent: Thursday, Aprif 07, 2011 10:45 AM Coe
To: Lancaster, Ashlie

Subject: FW: The recent contested case fifing concerning the biomass credit

Erika H. Myers

Manager, Renewable Energy Programs
South Carolina Energy Office

1200 Senate Street

408 Wade Hampton Buiiding

Colunmibla, SC 29201

(803) 737-7951 - direct

(803) 737-9846 - fax
smyais@onegy.sc aoy

From; Jerilynn VanStory [mailto:VanStai@sctax.org)

Sent: Thursday, April 07, 2011 10:30 AM

Ta: Myers, Erika

Ce: Milton Kimpson

Subject: The recent contested ¢ase filing concerning the biomass credit

Department of Revenue was copied on Erik Doerring’s request for a contested case hearing
involving the taxpayer who wants to claim the biomass credit for certain feplacernent property as
well as other property. Was there a general counsel’s opinlon issued on this matter and can we

get a copy? Also, who will be handling the matterfor SC Energy Office? t think the line by line
discussion of each piece of equipment as well as the corroborating letters you obtained from
Clemson University and the $SC Department of Agriculture were very well done. | am passing on our
copy to Milton Kimpson, our general counsel for litigation. Although, f don't think we will be
involved in the determination of whether the equipment is ‘qualifving equipment, | am going to give
him a brief overview of this matter so he wil be prepared if the Department is interpleaded,

SEO 001749
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From: fancaater, Aghlip

Yo: Putts, fraok
Subject: lockhait Fowsas
Oate; Wednasday, Aptit 11, 2012 4:95:00 PM

Attachments: Inckhad ete SO 2013 .dos

Can you please review the attached? italked with Revenue and all expenses prior to the
equipment being placed in service are eligible even if from prior calendar years. | 3lso talked with
them about the food and travel expenses and DOR indicated that if the expenseas are capitalized as
part of the eligible equipment expenses {which they are) then they should be counted. AL

Astdie Lancaster

SC Energy Office

1200 Scnate Street

408 Wade Hampton Building
Columbia, SC 20201
803-737-9822

SEOQ 001847
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THE STATE OF SOUTH CAROLINA

In The Court Of Appeals RBCEMD

SEP 0 9 2014
APPEAL FROM RICHLAND COUNTY
Court of Common Pleas sc COU",' of Appeals

G. Thomas Cooper, Jr., Circuit Court Judge

Case No. 2007-CP-23-3206
Appellate Case No. 2013-001607

International Paper Company, INC., ....cccooceevivreviinniiiniiineeseeecre e Appellant,

South Carolina State Energy Office,......c.cccoveevervveriieieniieieiiicineneenns Respondent.

APPEAL FROM THE ADMINISTRATIVE LAW COURT
Ralph King Anderson, III, Administrative Law Judge

Case No. 12-ALJ-30-0086-CC
Appellate Case No. 2013-000114

International Paper Company, InC., .....cccccevvereeiiviiniiniiiiiiiniee, Appellant,
V.
South Carolina State Energy Office,.......coccveviievieniienneinreeiiciiininen, Respondent.
CERTIFICATE OF SERVICE
The undersigned, (V. é‘if"] Lewis , being duly sworn, says that he served the Appendix to

Record on Appeal, in the above captioned appeal, by hand delivering a true and correct copy to

counsel for the Respondent at the address shown below, on September 9, 2014
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COLUMBIA 1103114v2

Keith McCook, Esq.
Frank S. Potts, Esq.
Office of General Counsel
State Budget and Control Board
1201 Main Street, Suite 410
Columbia, South Carolina 29211
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