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- ARGUMENT IN REPLY

The vUr‘ﬁted: Stat‘es"' Sup'r»vefne-Cpurt’s decision in Riley v. Cali/fornia, 134 S.Ct. 2473

(2014) controls'thc result in fthié_yc'ase. Riley struck an important‘ blow for Americans’

privaéy rights. The Court recognized - that cell phones “differ in both a quantitative and a

| qualitative sense from other objects that might be kept on an arfésteg:’s person.” Riley at
© 2489. The sforag'e capacity diffe’reritiateé cell phones from other items. Id. “The sum of an
.individual’.s private life can be reéonstfucted through a thousand photographs labeled with |

dates, locations, and descriptioné. NS ( X The Court noted that “it is no exaggeration to say

that many of the niore than 90% of American adults who own a cell phone keep on their

person a digital record of nearly every aspect of their lives—from the mundane to the

intimate.” Id. at 2490.

The State seeks 'to limit Riley to when the State acquires a cell phone through a.
search incident to arrest. The‘ Supreme Court did not announce its holding in such limited
terms. The Coﬁr.tA stated: “Our holding, of course, is not that the information on a cell

phone is' immune from search; it is instead that a warrant is generally required before

. such a search, even when a cell phone is seized incident to arrest.” 1d. at 2493. The

Court”s own lahguagé in stating its holding creates a rule that the police mﬁst obtain a -
warrant béfore séarching a phéne. The Couﬁ .could have limited its holding to the search
incide‘nt to arrést situatiori,-bitlt'erxplicitly chose nbt to do ;,0. Reading such a limitation A
into Riley Woﬁld 'igin.o;e Chief Justice Roberts’ long discussién of the categoriqal
différenéé of c¢11 p'h‘on\es-é‘md' thef gféater. privacy concerns re'garding‘their treatment by

the police.



The State claims the theory of abandOnrnent absolves the police of the necessity
of obtalmng a warrant Nothrng in Rlley or the facts of this case support that opinion. As -

noted m le the 1nforrnat10n on the phone is what is 1mportant not the- phys1cal object

1tself Even if the phys1cal object is abandoned it cannot ,be argued that the * 1nt1mate '

and ¢ ‘mundane” detalls of appellant s llfe were abandoned for all the world to know. The

fact that appellant rnamtalned a lock on 1 his phone demonstrates that he did not want

anyone to access his phone. Most citizens whose phone was lost would prefer that their

. phone b'efdestroyed" or irreVocably locked instead of allowing a stranger to access their .

- entire life through thelruphone. Abandonment theory may be relevant when the object

itself is what is abandoned;‘ But,When the item is more than a physical obj ect—which i§

the ent1re thrust of the Rlley oplnlon—abandonment theory does not apply, especially -

when a crtlzen has a lock code on hrs phone Furthermore the ¢ express right of pr1vacy in

the South Carolma Constltutlon supports the idea that a citizen’s personal data -is still

| protected even if the physrcal phone is lost. S.C. Const art. I, § 10.

Nor should the analysrs change because the lock code on appellant ] phone was

" easy to crack. Such a.rule would lack any logical force or clear line. It would beg the

question of how easy must the code be to break. Would a birthday be too easy? Would
an .address be too easy? ‘ The Court should not seriously consider making Fourth

Amendment rights ‘continger‘it on a citizen’s ability to invent a difficult code for their

- phone.

The State’s independent source argument is not supported by the record. The

t,

. police could not have obtained the warrant without first searching the phone. T-he police

officer’s testimony on this point was clear:



- Q. So when you pulled [the phone] from evidence you activated it.and
went through it and you unlocked it to get into it. There was a lock on
there. And.you would not have been able to figure out the owner of the .
~cell phone w1thout get‘ung 1nto that phone; without gettlng into
that contact hst

A. Atthe time; no. .

e 10111723,

Q. Soall this information that you listed in the warrant-—not the—the
serial number of the phone, the phone number, the model number you

v got those from the phone itself when you went into it, correct?

. A: Yes, ma’am, they) are located on the phone.

Tr. 103,11 14 -22.

Q. But you were never would have been able to talk to.him or have
anybody. to talk to if you hadn’t gone into that phone in the first place.

~A. Atthat time.
Q. And that’s the inforrnation that you used in this warrant here?

~ A. Yes, ma’am.

- Tr. 104, 11 4 - 10 The subsequenfuwar'rant was based on the initial illegal search. The

Court should disregard the State’s attempt to save this search on a ground that is not

supported by the record.
Finally, the State attempts to assert the inevitahle discovery doctrine to save this

111ega1 search. After R11e it seems clear that a Warrantless-inventory search is not allowed.

‘ Furtherrnore the State nelther argued nor presented ev1dence of any klnd of standardized

procedure for obtalmng warrants to seareh abandoned. cell phones. See Nix v. W1111ams,

467 USS. 431, 442:43 (1984). Williams is instructive as to the specificity of the evidence

: 'requ'ired to satisfy the pfoseoution’s burden. 467 U.S. at 448-49. In Williams, the defendant
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. kidnapped and murdered 'aA child on Christmas Eve. Police were engaged in a massive,

systematic séarch for the child’s body. While the search was ongoing, Williams led the

police to the child’s body. The search was halted. The evidence surrounding Williams’

_ statements and helping police to find the body. were suppres'sed because of violations of his

Sixth Amendment right o counsel.

However, the Supreme Court held that the state met its burden of showing that the

police would hav¢ discovered the child’s body. See id. at 448-49. The prosecution

presented the testimony of the agent in charge of the search. The agent testified that he had

marked off two entire counties in grids and instructed the search teams to check all roads,
ditc_hes, culverts, abaﬁdoned farm -blllildings or any other places where a child’s body would
be found. Teams of four tb six persons were assigned specific parts of the grid. The child’s
body was ultirhétely found in a culveﬁ%exactly where the sea.fchers had been instructed to

look. The agent testified that the child’s body would have been found within several hours

~ of the time it was actually found had the search not been halted.- See id.

No such specific evidence was presented in this case. The State had ample
opportunity to present such-evidence. But no stich evidence appears.in the record and
indeed, the State’s argument concerning inevitable discdvery in its brief fails to cite to the

record. The Court shoﬁld ignore this attempt to save the illegal search.



CONCLUSION

'For the foregoing reasons, this Court should reverse appellant’s conviction:

Respecttully submitted,

David Alexandér
Appellate Défender
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'CONCLUSION

For the foregoing reasons, this Court should reverse appellant’s conviction.

Respectfully sﬁbmitted,

-7

David Alexander
Appellate Defender

ATTORNEY FOR APPELLANT

This 27th day of October, 2014.



- e

T e

N

STATE OF SOUTH CAROLINA RECEIVED

IN THE COURT OF APPEALS .
0CT 2 7.2014

_ Appeal from Chafleston County sc Court of Appeals

J. C. Buddy Nicholson, Jr., Circuit Court Judge

THE STATE,
RESPONDENT,
| V.
LAMAR SEQUAN BROWN,

APPELLANT

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Initial Reply Brief
of Appellant in the above referenced case has been served upon Salley W. Elliott, Esquire, at
Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC 29201, and Mr.
Lamar Sequan Brown, #328957, McCormick Correctional Institution, 386 Redemption Way -

" McCormick, SC 29899, this 27th day of October, 2014.

David Alexander
- Appellate Defender

ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me

-~ this 27th day of October, 2014.

\\*QJJ:C( MMK&‘R (L.S.)
Notary Public for South Carolina '
My Commission Expires: July 3, 2023.




