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- STATEMENT OF ISSUES ON APPEAL
Whether the court erred by admitting appellant’s statement acknowledging he was at
the crime scene where the police questioned appellant first, obtained an inculpatory
statement, and then advised him of his Miranda warnings since this impermissible practice

condemned in State v. Navy made his statement inadmissible?



STATEMENT OF THE CASE

Appellant was indicted by the Richland County Grand Jury for the offenses of
murder and armed robbery. HlS case was called to trial on October 3, 2011, before the
Honorable Clifton Newman and a jury. Kathryn Campbell Hubbird and Meghan L. Walker
~ were the solicitors. Courtney Ann Gibbes and Mark A. Sawyer, Jr. represented appellant.
R. 1.

At the conclusion of the trial on October 6, 2011, the jury found appellant guilty. R.
476, 11. 15-23. Judge Newman sentenced appellant to thirty five years imprisonment for
murder, and twenty years imprisonment for armed robbery. R. 479, 11. 15-20.

This appeal follows.



ARGUMENT

The court erred by admitting appellant’s statement acknowledging he was at the

crime scene where the police questioned appellant first, obtained an exculpatory statement,

and then advised him of his Miranda warnings since this impermissible practice condemned

in State v. Navy made his statement inadmissible.

Relevant Facts

Prior to trial a Jackson v. Denno, 378 U.S. 368 (1964) hearing was held on the

admissibility of appellant’s statement. Investigator Kevin Reese of the Columbia Police
Department testified that he became involved in the case of a man shot in the Kentucky

Fried Chicken parking lot near Benedict College February 3, 2010. R. 8,1. 12-9,1. 3.

Reese said appellant became a suspect in the shooting. By working with cell phone
companies, and by electronic interception, the police learned appellant could be in the
Cayce, South Carolina area. They suspect appellant was near Tree Street where a relative
lived. R.9,11. 4-17.

Reese remembered that on February 10, 2010, as the police were combing the Tree
Street area and knocking on doors, appellant came outside and stood in a yard. Appellant
was taken into custody at that point. R.9,1.4—-11,1. 3.

Reese acknowledged he had “a generalized conversation” with appellant after his
arrest. Reese “assumed” appellant was suspicious that he may be investigated for a

homicide. However, appellant was not told of that fact. R. 12, 1. 21-24; 19_, 1I. 9-17.



Reese said the police wanted to hear appellant’s version of what transpired. R. 11,

11. 17-20. Reese said he read appellant his Miranda' warnings and he started interviewing
appellant. R. 12,1.25-16, 1. 10.

Reese acknowledged that he interviewed appellant prior to taking his “formal
statement.” Reese called this “a rough ride” where the police wanted “to see what his story
is going to be and what kind of reaction he’s going to give us during the process.” R. 16, 1.
11 — 18, 1. 12. After appellant gave “his version of events” he was arrested for murder and
armed robbery. R. 18, 11. 20-25.

Appellant testified during the suppression hearing that he asked the police what he
was charged when he was arrested. The officer in the squad car told him he did not know
the charge. Appellant was taken to the police headquarters and he begaﬁ talking with the
investigators while in custody. Appellant was shown a picture of the victim and asked if he
recognized him. Appellant said: “I told him yeah. That’s when he asked me, did I know
what happened because he showed me a picture of the car and asked me, do I know what
happened that night. And that’s when I began to tell him what I knew.” R. 21,1 1524, L
3.

Appellant said he signed the Miranda warnings form “after I made my first
statement, yeah . . . that’s when they got the tape recorder and said they needed a video, I
mean, an audio . . . I told them the same thing I told them the first.” R.23,1.20-24,1. 19.
(emphasis added).

Following appellant’s testimony, Defense Counsel Gibbes argued appellant’s

statement should be suppressed because his Miranda warnings were not properly read at the

! Miranda v. Arizona, 384 U.S. 436 (1966).
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proper time. Appellant had testified he gave a statement before he was given his Miranda

warnings. R. 27, 11. 12-20.

The trial judge found that appellant’s statement was freely and voluntarily given, and
he denied the motion to suppress. The judge did not address appellant’s testimony that he
gave a statement before he was given Miranda warnings, nor did he rule on the legal
arguments of counsel. There were simply no findings of facts or-conclusions of law. R. 27,
1.11-28,1.5.

At a minimum, appellant’s case should be remanded for such fact findings and
conclusions of law so this Court can properly review the evidence in the event it finds it fails
to find appellant’s statement is inadmissible under the “question first,” give Miranda
warnings second, practice condemned in State v. Navy, 386 S.C. 294, 688 S.E.2d 838
(2010) citing Missouri v. Seibert, 542 U.S. 600 (2004).

Appellant’s statement was played for the jury, and was reduced o a transcript. R.
481. Appellant stated that he was present in the car with the victim to buy or steal his
marijuana. Unexpectedly, his friend Reggie Miller, who sat in the back seat of the car
during the marijuana buy or planned robbery, shot the victim in the back of the head.

The police initially believed appellant, but Miller agreed to talk to the police after he
was confronted with the fact he had been named by appellant as the triggerman. Miller then
blamed the shooting on appellant.

Miller testified that he was from Massachusetts and he took special education classes
in ngh School there. R. 79, 1l. 10-22. Miller maintained he was living on campus at

Benedict College, and going to school there. Miller claimed, without objection, that he had



a “rocky” relationship at first with appellant because appellant had stolen money from him.
R. 80,1 15— 82,1 1. |

Miller said appellant called him that February evening wanting him to participate in
a robbery of marijuana from the prospective seller. Appellant did attend Benedict College,
but Miller said he was often around the dormitory. Miller said his understanding was that
the men were going to “grab the marijuana and run.” R. 83, 11. 9-14.

Miller repeated he thought he was going to be involved in a robbery, but he claimed
appellant shot the victim in the head unexpectedly from the backseat, as he [Miller] sat in

the front passenger seat. R. 87, 11. 6-19. Appellant had earlier told the police that he was in

“the front seat when Miller, from the back seat, shot the drug dealing victim in the head.

Miller claimed he was stunned by the shooting. R. 88, 11. 1-12.

Jeremiah Henderson grew up in California and came to South Carolina to attend
school. R. 132, 1l. 144. On the night of the shooting he was in his dormitory room when
appellant, Reginald Miller and Demond Sanford came to his room. “They began to tell me
about what had just happened.” Henderson claimed appellant admitted that he shot the
victim that night. Henderson maintained that appellant was “very nonchalant” about it. R.
136,1.2-138,1.2.

Heﬁderson also claimed he saw appellant with “a bag of weed and two cell phones
and a gun” that night. R. 138, 11. 3-7. No-gun was ever recovered in this case.

Henderson maintained appellant wanted one of the other men to return to the
victim’s car with him to steal the scales so they could weigh the marijuana. Henderson

claimed Reggie Miller was “shaken up” at this time. R. 138, 1. 21 — 140, 1. 19.



Investigator Kevin Reese testified in the presence of the jury that appellant seemed

straightforward to him when he gave his statement. Reese said he did not think appellant
was being honest “about everything,” but Reese did find appellant to be straightforward and
not evasive. Seemingly contradicting himself Reese offered: “I didn’t believe he was telling
- - he was fabricating 100 percent about Reggie Miller.” Reese admitted that appellant gave
him enough information to constitute probable cause for him to arrest Reggie Miller. R.
361,1.18-363,1. 13.

Reese testified that appellant readily admitted he knew the victim, appéllant
admitted being present, but he told Reese that Reggie Miller was the shooter. R. 363,1.20 -
364, 1. 18. Strangely, without objection, Resse was allowed to opine that after his
investigation he concluded appellant was the shooter, and not Miller. R. 380, 1. 5-11.

Defense counsel told the jurors in her closing statement that the state’s witnesses
who claimed appellant was the shooter were simply out to save themselves, that they were
liars, and the jury should not believe them. R. 457, 1 .12 —-458,1.11.

Discussion

In State v. Navy, 386 S.C. 294, 688 S.E.2d 838 (2010), the Supreme Court granted
certiorari to consider the opinion in State v. Navy, 370 S.C. 398, 635 S.E.2d 549 (S.C. Ct.
App. 2006). This opinion held that all three of appellant’s inculpatory statements to the

police should have been suppressed pursuant to Missouri v. Seibert, 542 U.S. 600 (2004)

which noted that giving Miranda warnings affer the defendant had made an unwarned
confession rendered the confession inadmissible at trial.

The Supreme Court in State v. Navy, supra, affirmed the reasoning of this Court as

to the second and third statements since it was apparent the Columbia Police Department




was following a national interrogation process of obtaining an inculpatory statement from a
defendant before reading him his Miranda warning. The Supreme Court found that this
Court correctly concluded the officer’s actions violated Seibert and therefore Navy’é second
and third statements had to be suppressed.

Here, it is apparent from appellant’s testimony that the Columbia Police Department

engaged in the forbidden Seibert interview or interrogation “question first” practice in this

case. Appellant said the police questioned him and he admitted he knew the victim, that he
was present during the marijuana sale or robbery, and that Miller unexpectedly shot
appellant.

A§ seen, Investigator Reese found appellant to be straightforward and he believed
his statement sufficiently to arrest Miller. Miller refused to talk to the police but then
accused appellant of being the shooter when confronted with the fact appellant readily
admitted his presence at the crime scene but named Miller as the shooter.

The statement of appellant in this case was devastating because it allowed police to
place appellant at the crime scene. From there, the case became a swearing contest between
the young men involved. Miller and Henderson both faced life sentences if they were
convicted rather than appellant.

In State v. Mattison, 388 S.C. 469, 697 S.E.2d 578 (2010) the Supreme Court held
for a defendant to be-regarded as a participant in a homicide, where he did not actually
commit the homicidal act, that he must have aided, abetted, assisted, encouraged, or advised
the: killer and acted with the intention of encouraging and abetting the commission of &

homicide. For one to be guilty under the “hand of one is the hand of all” theory, the

2 Certiorari denied in South Carolina v. Navy, 131 Sup. Ct. 141 (2010).
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commission of the murder by the principal must be a reasonably foreseeable consequence of

the defendant’s actions. State v. Mattison, 388 S.C. at 484, 697 S.E.2d at 586.

In this case, the trial judge did not make any findings of fact or conclusions of law
despite appellant’s clear testimony, and the argument of defense counsel that his inculpatory
statement should be suppressed because he was questioned and gave an inculpatory
statement where his Miranda warnings were not timely given before his inculpatory
statement. Appellant submits that based upon his testimony, his statement should have
been suppressed, and he therefore is entitled to a new trial.

At a minimum, appellant is entitled to a remand so that the trial court can make
findings of fact and conclusions of law based upon the testimony of appellant, and the
argument of his attorney based on this testimony.

The error in this case is not harmless. This is particularly true because Reese found
appellant’s staterent to be relatively straightforward, and if the jury believed appellant’s
statement, and found Miller shooting the victim was not foreseeable, appeﬂant could not be

convicted under the “hand of one is the hand of all” theory. See State v. Peterson, 287 S.C.

244, 246-247, 335 S.E.2d 801-802 (1985). The witnesses attending Benedict College were
all friends, and appellant was the outsider since he did not attend that school.

Although this Court does not weigh the credibility of the witnesses, the jury
nonetheless had to weigh the testimony of Miller and Henderson where they had a great

incentive to lie to save themselves.

11



CONCLUSION

By reason of the foregoing arguments, appellant’s convictions should be reversed
and this case remanded to the Richland County Court of General Sessions for a new trial. In
the alternative, this case should be remanded to the trial court for findings of fact and

conclusions of law based on the testimony put forth during the Jackson v. Denno hearing,

and the arguments of counsel regarding that testimony.

Respectfully submitted,

MV"'VO/

Robert M. Dudek
Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 2nd day of December, 2013.
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APPELLANT’S STATEMENT OF ISSUE ON APPEAL

Whether the court erred by admitting Appellant’s statement acknowledging he was at the
crime scene where the police questioned Appellant first, obtained an inculpatory statement, and

then advised him of his Miranda warnings since this impermissible practice condemned in State

V. Nayy. made his statement inadmissible?

RESPONDENT’S COUNTER STATEMENT OF ISSUE ON APPEAL
| Contrary to the testimony of the Appellant; the law enforcement ofﬁcérs upon arrest of
the Appellant, advised the Appellant of his constitutional rights and received a waiver of the
rights prior to the dichssion about the crime in any manner with the Appellant ahd prior to the
"recording of a statement. In rejecting the factual claim- concerning the timing of the warnings, the

trial court implicitly concluded that it was an advise first, question second procedure.
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STATEMENT OF THE CASE

The Appellant, Victor A. White, was indicted at the April 16, 2010 term of the Court of
General Sessions for Richland County for murder (2010-GS-40-1178) and armed robbery (2010-
GS-40-1179). The Appellant was rei)resented by Courtney Ann Gibbes of the Richland Couxity
Public Defenders Office at an initial hearing on August 24, 2011. On October 3, 2011, the case
was called to trial before a jury and the Honorable Clifton Newman. At tﬁal, the Appellant was
represented by Ms. G1bbes and Mark A. Sawyer, Jr. The prosecution was handled by Deputy
Solicitor Kathryn Campbell Hubbird and Assistant Solicitor Meghan L. Walker of the Fifth
Circuit Solicitor’s Office. |

On October 6, 2011, the jury found .the Appellant guilty of both charges. ROA 476, 11.
15-23. Judge Newman sentenced the Appellant to thirty-five (25) years imprisonment for
murder and t§venty (20) years imprisonmeht for armed robbery. ROA 479, 11. 15-20.

The Appellant made a timely appeal. This briefing follows.

RESPONDENT’S STATEMENT OF THE FACTS

This case involves the shooting death of Steven Pierre Duckett on February 3, 2010. In
the early morning hours of February 3, 2010 befween mldmght and 2:00 a.m., Victor White
placed a call to Steven Pierre Duckett to arrange a purchase of marijuana.' ROA 256-257, 266,
(phone records). The victim left his 'br.other’s home in a Chevy Tahoe and went to the Kentucky

Fried Chicken on Taylor Street in Columbia.? White was on campus at the time with Reginald

! Reggie Miller testified that White made the call and then told Miller the guy was on his way and he
pulled up at the KFC when they got there. ROA 85-86. Miller stated that he did not know the victim before that
night, ROA 86. He stated that he and the Appellant had walked to the KFC and that Sanford was some ways behind
them. ROA 86-87.

2According to the victim’s girlfriend, he left at around 1:46 a.m. ROA 44 1. 7-10.




Miller® and Demond Sanford planning the arméd robbery.* According to the plan, Sanford was to
* be the look-out,’ standing back as Miller and White approached the Chevy Tahoe driven by the
victim.

Under the state’s fheory, Miller entered the front seat 2and White entered the back seat of
the Tahoe.> White then took out his gun and shot the victim in the back of the head. Reggie
Miller described seconds after they had enteréd the car once they got around the corner of the
drive through window at the KFC, he saw the flash and had the ringing in his ears, fearing he
Was shot and feeling a breeze across his face. ROA 87, 105-106. Miller stated the car went into
the curb and that Miller then hit his head. ROA 87. Miller stated i‘lé tried to open the front
paséenger door, but it would not open because it was broken. ROA 87-88. Miller stated that he
dove over the w'/ictim’s body and went out the driver’s door head first. ROA 88, 104. .[The car -
was found the next day by the KFC employees when they opened the store the next day. ROA

39-40. The KFC employee, Franklin Michael Brown, had made a 9-1-1 call upon coming to

3 Reggie Miller testified that White had called him and wanted him to be the muscle in a robbery. ROA 83-
84. He thought that his role was to grab the marijuana and run. ROA 84. He stated that thte had asked him if he
wanted to make money and that he had told him yes. ROA 84.

4 Sanford testified that he was going to go with Reggie Miller and Victor who said that they needed him to
watch the street and “watch out for cops.” ROA 52. In addition, Mike (Jeremiah Henderson) was to open the dorm
door so that they could get back into the dorm after curfew. ROA 53. See also ROA 135. (Jeremiah Henderson
testimony about propping the door open). He stated that after Reggie and Victor White came to the dorm they left
and walked down the street toward the KFC. They told Sanford to stop at the corner. Sanford stated that he thought
that they were going to get marijuana and try to either short-change or rip-off the person. ROA 54-55, 69. Sanford
stated that he saw the truck come down and pull into the KFC around the same time the Appellant and Reggie got
there. ROA 56. “I was just standing there a little bit , just pacing, and then I heard a loud pop.” ROA 56, 1. 21-23,
70. When Reggie came up to him after the pop, Sanford asked him what happened and he stated that he said that Vic
bad shot the guy and kept walking, not answering his questions . ROA 58, 71.

3 Sanford stated that he was told he was needed that night to be there to scare them. ROA 76-77.
2ROA 87.

_ 3 Miller stated that the victim told them to hop in the car and Victor told him to get in the front seat. ROA
102,




work that moming. ROA 42-43]. Miller then jumped out of the car and White followed. Miller

stated that he walked by Sanford and told him what happeped. ROA 90.

They returned to the Benedict campus and went to Jeremiah Henderson and Nathaniel
Jones’ s dorm room at Gambrell Hall. ROA 59. Miller stated that he was panicking when he got
to the room and that he needed to wash his face. He stated that White told them they needed to
go back to the car and Miller refused, but Sanford went back. He stated that they returned with
the marijuana and scale. ROA 92-93.[Victor testified that he had not seen marijuana uptil they
had returned. ROA 107]. Cf. ROA 60-61. While there, .White bragged to them and laughed
about shooting tﬁe victim, ac.cording. to Miller. ROA 111-112.* White st_ated that he could not
believe that the victim made it easy for them by letting him into the back seat. ROA 111, 1. 16-
| 22. Nathaniel Jones stated that White told him that they had hit a lick (robbed _somebody.) and

killed somebody. ROA 125-126. Jones described his demeanor as laughing and bragging. ROA

126-127. Henderson confirmed that White had stated that they had robbed somebody and that I

shot tﬁat man.” ROA 137, 1. 4-7, 145. Henderson observed White with a bag of weed, two cell
phones and a gun that nighf. ROA 138, 1. 3-7. Under Henderson’s time line, after that White and
Sapford left the room to go back to the car and search. ROA 138-139. He described Victor’s
demeanor as nonchalant and laughing and Reggie’s as shaken up. ROA 139, 150-151.

- At that point, White and Sanford returned to the crime scene and went into the victim’s

pockets and vehicle until they retrieved a scale. ROA 61-63.° Upon returning to Gambrell Hall,

“Sanford testified that although he stated in his statement that he had heard White saying that he had shot
Vic, but Sanford said he did not hear him say that he had shot the guy. ROA 78.

3Sanford testified that the victim was not moving when they returned to the truck for the scale. ROA 63.

Sanford stated that he went back to the truck with Appellant even knowing that he may have shot somebody.
Sanford said that he never saw anyone with a gun that night. ROA 73.
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they measured the marijuana and then split it among themselves. ROA 110-111, 140-141.

The investigation led to retrieving the victim’s céll phone records. In reviewing those
recdrds, they learned that the last call was made to Victor White.

When White was arrested, he gave a statement to police. However, uﬁder his version,
| although he admitted being in _thc car, he placed the blame for the shooting on Reggie Miller. In
his version, he was initially about to state he got in the back seat, but then changed and stated
that he got in the front seat and Miller got in the back séat. ROA 289-290. See also ROA 307-
308. White confirmed that there was a plan for a robbery for inarijuana and claimed that Miller
suddenI}.l shot the victim. ROA 309-310. Whitc_e. admitted taking around $4QO and marijuana

from the victim and that he went back to the scene with Sanford to get scales. ROA 290.



ARGUMENT

I. Contrary to the testimony of the Appellant, the law enforcement officers
upon arrest of the Appellant, advised the Appellant of his constitutional
rights and received a waiver of the rights prior to the discussion about the
crime in any manner with the Appellant and prior to the recording of a
statement. In rejecting the factual claim concerning the timing of the
warnings, the trial court implicitly concluded that it was an advise first,
question second procedure.

Columbia police officers advised the Appellant first concerning his constitutional rights,
then questioned him concerning the death of Steven Pierre Duckett. In his brief before this Court,
the Appellant seeks to equate this interrogation setting with the “question first, advise second”
procedures of law énforcement found to be error in State v. Navy, 386 S.C. 294, 302, 688 S.E.2d
838, 841—42 (2010) and Missouri v. Seibert, 542 U.S. 600, 124 S.Ct. 2601, 159 L.Ed.2d 643
(2004). The Appellant relies exclusively on Appellant’s rejected testimony during the Jackson v.
Denno hearing. However, as set forth below, the credible testimony of law enforcement officers
was consistent and contrary to Appellant’s testimony. Columbia police officer Reese at the
Jackson v. Denno hearing and trial and Sergeant Thomas at the trial were unequivocal in statmg
that upon arrest, no inquiry or questioning of the Appellant occurred until after the Miranda
warnings were giveﬁ and a waiver was made. Contrary to the testimony of Appellant, it was not
until after the warnings were given that a photograph of the victim and car were shown to
Appellant. Contrary to the testimony of Appellant, it was not until after the warnings were given
that the interrogation and a dry run of the statement was done. Although Navy and Siebert were
" not expressly cited to the trial court, the suppression motion of White was based solely upon the

timing of when the advice of rights form was made. ROA 27, Tr.p. 113. The credibility of the

versions of the timing were expressly before the trial court. ROA 27-29, Tr.p. 113-114. In




denying the motion to suppress, Judge Newman implicitly determined that the Miranda wa:l-nings‘
were given prior to any discussion, consistent with thé testimony of Investigator Reese. ROA
28, Tr.p. 114. The reliance upon Navy and Siebert is therefore misplaced. The é.ppeal must be
dismissed. | |

Miranda warnings need to be administered after a person is taken into custody or their

freedom has been significantly restrained. Miranda v. Arizona, 384 U.S. 436, at .478 (1966).

- Miranda does not hold, however, “that a simple failure to administer the warnings,

unaccompanied by any actual coercion or other circumstances calculated to undermine the
suspe&’s a‘pility to exercise his free will, so taints the investigatory process that a subsequent
voluntary and informed waiver is ineffective for some indeterminate period.” Oregon v. Elstad,
476 U.S. 298, 309 (1985). On the other hand, suppression of a post- Miranda confession is
required if “the twc-)-step inferrogation technique '[is] used in a calculated way to undermine the
Miranda warning.” Missouri v. Si_ebgg, 542 U.S. 600, 622 (2004). This exception applies when

the two-step technique is used as a matter of policy to purposefully withhold Miranda warnings

_ while a suspect in custody is being interrogated in order to obtain a full confession first, then

provide him warnings and get him to re-confess. Navy, supra. See United States v. Street, 472
F.3d 1298, 1313 (11th Cir.2006). Whether the “question first” tactic has bcén used depends on
the totality of the circumstances including thé timing, setting and completeness of the
pre-wﬁrm'ng interrogation, continuity of police personnel and overlapping éontent of tﬁe pre-énd
post-warning statements. Id. In the instant case, no “question first” tactic is apparent.

| HOW THE ISSUE WAS RAISED AND REJECTED AT TRIAL

Prior to the jury being sworn, an in camera hearing concerning the suppression of the




. February 10, 2010 statement of the Appellant was held pursuant to Jackson v. Denno, 378 U.S.
368 (1964). ROA 8-28. At the conclusion of the hearing, Judge Newman concluded that the
statement was freely and voluntarily givc.en and denied the motion to suppress. ROA 28, 11. 3-8.

During the hearing, the State called investigator Kevin Reese of the Columbia Police
Department. He testified that the Appellant was apprehended in Cayce on that date. White was
a “person of interest” in the case at that time. ROA.9, Il. 21-22. Investigator Reese was m
possession qf an independ\ent and outstanciing arrest warrant for a probation violation from the
Lexington County Office of Probation, Pardon, and Parole. ROA 9, 1. 23 - p. 10, 1. 10.

Investigator Reese stated that White wés séen in the area they w'e_re searching where the
electronics had taken law enforcement. White had come outside speaking loudly and giving
them problems. He was recognized by a SLED agent from a photograi:h. He was then takén
into custody based ﬂpon the outstanding probation violation warrant. ROA 10-11.

White was transported to Investigator Reese’é office. Investigat'or Reese reported that
this was done to see if White would give them a chance to talk with them. He stated he met with
White at his office with Investigator Arthur Thomas. ROA 11.

Investigator Reese declared that prior to getﬁng to his office and advising him of his
rights, he did not try to get information from him and “we didn’t talk about the case.” ROA 12,
11. 21-24.

Investigator Reese described going over the “advice of rights” form, noting that “it is
standard for us to il this form as we start the inifial interview.” ROA 13, 1L, 46, Stating that he
would put “the date, the timé and place that [he] stated the interview”, he went over how he |

presented the form and the Miranda rights to the Appellant. ROA 13,1. 7-p. 15,1. 1. Pertinent




to this appeal, Investigator stated:

The last line of the paragraph: I have read this statement of my
rights and I understand what my rights are. I am willing to
make a statement and answer questions. 1do not want a lawyer
at this time. Iunderstand and know what I am doing. No
promises or threats have been made to me, and no pressure or
coercion of any kind has been used against me.

I didn’t check that because I didn’t read that. He read it
himself, and he also initialed it.

It was witnessed by myself and witnessed by Investigator
Thomas. It started at 11:55 P.M. He signed it waiving his

- rights, that he waived his rights and that he understood what this
document was all about.

ROA 14,1. 18 - p. 15,1. 5. (emphasis added).
Investigator Reese further described the events that occurred during the interview after -
the “advice of rights” form was prepared at 11:55.

A. That’s right. Prior to - - right after advising him of his
- rights, and him agreeing to talk with the investigators.

we went through what we call a rough ride. The
beginning of it, to see what his story is going to be and

what kind of reaction he’s going to give us during the
process. :

And we advised him about that, that’s what we’re going
to be doing. And after that is done - - this is how we
form some of our questions. After that is done then is
when we record the statement. We go all the way back

~ over it, our interview. '

Q. Okay. And in fact on the first page of this interview of
White, you even go back through whether or not he’s
been advised of his rights again as shown in that

' transcript - -

A. That’s right.

Q. -- just to recap at that point?
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A. That’s right.

Q. And then there was a recorded statement taken when he
put on the record what he wanted to?

A. Yes.
ROA 16,1.16 - p. 17, 1. 11.- (emphasis.added). See State Exhibit No. l2 ( CD of interview); State
Exhibit No. 3 (transcript of recorded interview) [ ROA 481-523]. He noted that Investigator
Thomas was present ﬁough the entire interview. After the recorded interview, he was placed
under arrest for murder and armed robbery. Investigator Reese declared that he never invoked
any rights (rigﬁt to counsel or right to silence) while hé was with them.

On cross-examination, Invesﬁgator Reese confirmed that prior to 11:55, he did not speak
with Appellant about the case. He stated that when he signed the \;vaiver form at 11:55 P.M., he
then first initiated a conversation about the case. ROA 19,1.9 - p. 24, 1. 16. In pertinent part:

| A That was when we read him his rights. Ithink we may

have told him that’s what we wanted to talk with him
about at some point, then we went directly into the

rights.

Q.. You showed him some pictures?

A. | During the interviéw?

Q. After Miranda; .or was it during the rough meeting?

A. No, it deﬁnitély would have been after.

Q.  Okay. Sobetween - - you had a Miranda at 11:55 and
you started recording at 1:04 A.M.: correct?

A Yeah.

Q. So that’s - -




A. Miranda - - Miranda, conversation, getting down to the -

Q. So his story didn’t change from the pre-recorded to the
recorded. Were there any big changes to his story?

A. No, not very many, no.
ROA 20, 11. 1-16 (emphasis added). Plainly, it was Investigator Reese’s testimony that it was
_Mjald_a warnings first, then discussion about the case and then showing of pictures after
Miranda warnings. _

In cont_fast, Victor White testified at the in camera hearing. ROA 21-27. He declared
that he was arrested at his .housé on Fébruary 10 by the Columbia Police Dcpaftment. White
tg:stiﬁed that after his arrest, he went into the back of the police car and asked him what he was
charged with and the officer told him timt he did not know. ROA 22. He stated he was then
taken to Columbia Police Headquarters and claimed he began talking to the ihvesﬁgators. ROA

'22. He stated that he got there arqund midnight and signed the waiver form around 11:55. ROA

23, 11. 6-16.

Contrary to Investigator Reese’s testimony, White testified that when he got to the room,
one of the investigators put a picture of Pierre in front of him and asked him if he knew who it
was. ROA 23. 11. 20-24. White testified that he told-him yes and that he was then asked if he
knew what happened after they showed him a picture of the car. ROA 24. White said “that’s
when I began telling him what I knew.” ROA 24, I1. 1-13.

White stated this initial conversation was not recorded. Further, he stated that he had not
signed the (waiver of rights) paper yet. He testified he signed it after he made the first statement.

ROA 24,11. 11-13. After he signed the paper, White stated they got the tape recorder and “I told
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them the same thing I told them the first time.” ROA 24, 11. 18-19. He said after that he was

taken to the Alvin S. Glenn Detention Center.

On cross-examination, White admitted that he had been advised of his rights, understood

them, and wanted to waive them. ROA 26, 1. 2-8. He confirmed that he was wanting to talk

with the police to give his version of what happened. ROA 26, 11. 12-17. Pertihently:

Q

]

> e » P P

And your only contention is that, according to you, they
showed you some pictures first and you talked a little
while before they advised you of your rights?

Yes, ma’am.

But yoﬁ admit you were advised of your ri ghtS and you
were voluntary? ' '

Yes, ma’am.

And that’s your signature?

Yes, ma’am.

And you never iﬁvoked any of };our rights?

No, ma’am.

ROA 26,1.18 - p. 27,1. 3.

The Defense Argument at the Hearing

Counsel for the Appellant asserted that they were not arguing that the statement was not

voluntary. He stated the argument was limited to the conflicting issue of when the statement

actually begaﬁ. Counsel stated that Appellant said he gave a statement that was not recorded

prior to signing his Miranda warnings. Counsel moved to suppress because “Miranda was not

properly read at the correct time.” ROA 27, 11. 12-20.

The State’s Oppdsition to.Suppression
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Dcput& Solicitor Campbell recognized that this issﬁe was a credibility issue. She
asserted that the credible testimony was that he was advised of his rights properly as required by
law. She noted that he got there around midnight and that was the period reflected on the advice
of rights form. ROA 27,1.22-p. 28,1.2.°

The Trial Judge’s Denial

Judge Newman next denied the suppression motioﬁ, finding that “the statement was
freely and voluntarily given and the jury will be able to hear the statement.” ROA 28, 11. 3-5.
Judge Newman noted that the jury will also be asked to make a ﬁnding of voluntariness beyond a
reasonable doubt. ROA 28, 1. 6-7. | |

The Trial Testimony on the Timing of the Warnings

During the trial before the jury, Sergeant Arthur Thomas testified that on February 10, the
Appellant was located and taken 'mtb custody by himself .and Investigator Reese and transportedl
to their office. ROA 283-84. He stated he was located around 11:30. Sgt. Tﬁomtis stated that he
. was taken to headquarters and was then advised 6f his rights. ROA 284-87.

ng. Thomas stated that the advice of rights was at 11:55 p.m. ROA 287, 11. 8-9. Sgt.

" Thomas stated that after he was advised of his rights, they advised Appellant that they wanted to
speak with him in reference to the murder at KFC.

We advised him that we had information via phone

records as so forth that he was at that locatlon And then

he started speaking with us.

ROA 288, 11. 1-15.

6 Respondent notes that consistent with Investigator Reese’s version, although the advice of rights
form was signed at 11:55 p.m., the recorded statements did not start until 1:04 a.m. ROA 20, 1. 8-10. State Exhibit
2,3.ROA 481.
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Subsequently, on cross-examination, Sgt. Thomas stated that this practice with

Investigator Reese was:

Pretty much the subject says they want to speak with us

after they’ve been advised of their rights. We just listen

to what they have to say. All right, speak.

Okay. They may give what I call the Citadel version,

the angel version, so forth so on. We may ask a few

questions, get a little more specific. Then they’ll clean it

up, clear up some things.

And as we’re talking to them, if it seems like they are.

fully cooperating, wanting to go through with it, then

we’ll record it. :
ROA 312,11 4-13. Sgt. Thomas stated that this was the same practice done with the interview of

Victor White. He stéted he spoke with him after advising him of his rights. ROA 312, 11. 18-19.

~ He stated he then did a pre-interview or “dry run” after the advice of rights. Sgt. Thomas stated
as far as he could recall the Appellant’s version did not change from the pre-interview and the
- recorded interview. ROA 313, 11. 2-5.

At trial, Investigator Reese testified concerning the timing of the advice of rights and
interviewing similarly to the in camera hearing. Investigator Reese described the connection
being made to the Appellant’s telephone and the search at Tree Street. ROA 336. He described
locating and taking White into custody around 10:30 p.m. ROA 337.

Investigator Reese denied that they tried to interrogate White while they transported him
from Cayce to police headquarters, sta_tiﬁg “we wouldn’t do that.” ROA 336, 11. 15-19. He
stated his procedure was to advise him of his rights. ROA 336-337. He stated they took White
to his office on the second floor into an interview room and advised him of his rights. ROA 337-

- 341. This part of the prdceés was completed with Appellant’s signature at 11:55 p.m. ROA 341, '
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1. 3-8.

Investigator Reese confirmed that once White had been advised of his rights, he started
talking with him about the murder at Kentucky Fried Chicken. ROA 342, 1. '15-1 8. He
described the procedure he uses prior to the recording of a dry run. He confirmed that once these
matters are out of the way, they recorded the statement. ROA 344-345..

At the point introducing the recorded statement and transcript .(State'Exhibit 3), the
defense made an objection. ROA 345, 1. 1-3. The objection was overruled. ROA 345, 1. 4.
| On crqsé—examination, the following colloquy occurred concerning the timing of the
advfcé of rights and the statement:

Q. And when you took Victor into custody after he was

Miranda’d and all of that good stuff, you showed him
some pictures?

Uh-huh.

Of Pierre and the car?

Right.

Okay. And he admitted he knew who that was?

Yes, ma’am.

And I know we talked about you doing kind of a rough

draft or, you know, a rough go-over of the interview
before you record it?

Right.
Q. So you gave him his Muanda rights and then you spoke

to him?
A. Right.

Q. Prior to recording it?

SN A

>
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A.  Right.

Q. And I'm going to use your language, you said you want
to make sure there’s no playful BS?

A. Yea.h.

ROA 361, 11. 1-20 (emphasis added).

Subsequent to the conclusion of Investigator Reese’s testimony, the defense made a
series Qf motions. ROA 381-384. The trial judge denied the motions, including the motion to
suppress. ROA 384, 11. 18-20. See also, ROA 386, 1. 9-14. (motions ét close of defenée case).

STANDARD OF REVIEW

“The admission of evidence is within the discrétion of the trial court and will not be
reversed absent a.n.abuse of dis_cretion,” Staté v. Pagan, 369 S.C. 201, 208, 631 S.E.2d 262, 265

| (2006). “An abuse of discretion occurs when the conclusions of the trial court éither lack -

evidentiary support or are controlled by an error of 1&w.-” Id.; see also State v. Wise, 359 S.C. 14,

21, 596 S.E.2d 475, 478 (2004) (“The admiséion or exclusio_n of evidence is a matter addressed
to the sound discretion of the trial court and its ruling will not be disturbed in the absence ofa
manifest abuse of discretion accompanied by probable prejudice.”). The court’s review of
whether a person is in custody is confined fo a determination of whether the ruling by the trial

court is supported by the record. State v. Evans, 354 S.C. 579, 583, 582 S.E.2d 407, 409 (2003).

Whenever evidence is introduced that was allegedly obtained by conduct violative of a
defendant’s constitutional rights; the defendant is entitled to have the trial judge conduct an
evidentiary hearing outside of the presence of the jury at the threshold point to establish

circumstances under which it was gained. State v. Blassingame, 271 S.C. 44, 244 S.E.2d 528
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(1978). In Jackson v. Denno, 378 U.S. 368, 84 S.Ct. 1774, 12 L.Ed.2d 908 (1964), the United
States Supreme Court declared it axiomatic that a defendant in a criminal case is entitled to an
independent evidentiary hearing to determine the-voluﬁtariness of statements made by-the
defendant prior to the submission of such statements to the jury. Thus, wheré there is conflicting
evidence about a statement, the court must first make a finding as to the validity of the statement.
See State v. Silver, 307 S.C. 326, 414 S.E.2d 813 (1992), aff’'d as modified, 314 S.C. 483, 431

S.E.2d 250 (1993); State v. Childs, 299 S.C. 471, 385 S.E.2d 839 (1989).”

In making the determination, the trial judge should examine the totality of circumstances
surrbunding the utterance to determine whether the state has met its burden of proof so as to
warrant admission of the confession. Part of the State’s burden during this hearing is to prove

that the statement was voluntary and taken in compliance with Miranda. State v. Middleton, 288

S.C. 21, 339 S.E.2d 692 (1986). The trial judge’s resolution of the issue of voluntariness of a

statement will not be disturbed on appeal absent an error of law. State v. Atchison, 268 S.C. 588,
235 S.E.2d 294 (1977). |

The State may not use statements stemming from custodial interrogation of the
' defendant unless it demonstrates the use of procedural safeguards effective to secure the

privilege against self-incrimination. Miranda v. Arizona, 384 U.S. 436, 444, 86 S.Ct. 1602, 16

L.Ed.2d 694 (1966). Custodial interrogation entails questioning initiated by law enforcement

officers after a person has been taken into custody or otherwise déprived of his freedom of action

"The trial court’s factual conclusions as to the voluntariness of a statement will not be disturbed on appeal
unless so manifestly erroneous as to constitute an abuse of discretion. State v. Baccus, 367 S.C. 41, 48, 625 S.E.2d
216, 220 (2006). An appellate court is bound by the trial court’s factual findings unless they are clearly erroneous.
Id. When reviewing a trial court’s ruling concerning voluntariness, the appellate court does not reevaluate the facts
based on its own view of the preponderance of the evidence, but simply determines whether the trial court’s ruling is
supported by any evidence. State v. Saltz, 346 S.C. 114, 136, 551 S.E.2d 240, 252 (2001).
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in any significant way. Id. Interrogation can be either express questioning or its functional

equivalent and includes words or actions on the part of poiice (other than those normally

" attendant to arrest and custody) the police should know are reasonably likely to elicit an

incriminating response. State v. Kennedy, 325 S.C. 295, 303, 479 S.E.2d .838, 842
(Ct.App.1996), aff’d as modified, 333 S.C. 426, 510 S.E.2d 714 (1998).
Whether a suspect was in “custody is determined by an oiajective analysis of ‘whether a

reasonable man in the suspect’s position would have understood himself to be in custody.’”

State v. Ledford, 351 S.C. 83, 88, 567 S.E.2d 904, 907 (Ct.App.2002) (quoting State v. Easler,
327S.C. 121,128,489 S.E.2d 617, 621 (1997)). “To determiﬁe whether a suspect is in custody,

the trial court must examine the totality of the circumstances, which include factors such as the _

' piace, purpose, and length of interrogation, as well as whether the suspect was free to leave the

place of questioning.” Evans, 354-S.C. at 583, 582 S.E.2d at 410. A person is “in custody” when

a person’s freedom has been restricted. State v. Caulder, 287 S.C. 507, 515, 339 S.E.'2d 876, 881
(Ct.App.1986).

To determine whether a suspect was in custody for the purposes of Miranda, the Supreme

Court has asked whether there is a formal arrest or.r_esu'aint on freedom of movement of the
degree associated 'with a formal arrest. Maryland v. Shatzer, 559 U.S. 98, 112, 130 S.Ct. 1213,
175 L.Ed.2d 1045 (2010). “The threat to a citizen’s Fifth Amendment rights that Miranda was
designed to neutralize has little to do vsrith the strength of an interrogating officer’s suspicions.”
Stansbury v. California, 511 U.S. 318, 324—25, 114 S.Ct. 1526, 128 L.Ed.2d 293 (1994) (internal
quotgtion marks omitted). “[A]ny inquiry into whether the interrogating officers have focused

their suspicions upon the individual being questioned (assuming those suspicions remain
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undisclosed) is not relevant for purposes of Miranda.” Id. at 326, 114 S.Ct. 1526.
ANALYSIS - There is No Siebert Error
In his brief before this Court, White relies entirely upon his in camera téstimony at the
Jackson v. Denno hearing that, while he was at the police department after his post 10:30 p.m.
arrest, but before his Miranda warnings were given, he was shown a picture of the victim and the
car ROA 23-24. He claims that this ﬂisplay led to a discussion about ﬁe facts of the case,

- ultimately leading to his recorded statement. However, in contrast, the testimony of Investigator
Reese at the hearing was vastly diﬁ'erenf concerning the timing of the warnings. He describéd
that ui:oon their arrival at the his office at police station, Reesc initially went over the Miranda
rights at 11:55 p.m. ROA 14. Investigator Reese then described after the warnings and advice
form was completed that the officers began a discussion with White and then showed him the
photdgraphs. This occurred within the one hour period between the advice of rights at 11:55 p.m.-
and the beginning of the recorded statement at 1:04 a.m.' ROA 14, 20. The trial testimony of
Investigator Reese and Sergeant Thomas was consistent with _the_“advise/wamings/waiver first,
questions second” scenario. In denying the suppression moﬁop, Judge Newman necessarily
rej eéted the sole clajm_ presented to him. This appeal must be rejected.

In Missouri v. Seibert, 542 U.S. 600, 124 S.Ct. 2601, 159 L.Ed.2d 643 (2004), the Court

dealt with a police pmﬁce of initially questioning an in custody suspect until incriminating
information is elicited, then administering Miranda warnings. Following the warnings, the
suspect is again questioned and the incriminating information re-elicited. The post-warning
statement is then sought to be admitted. The factors to be considered in determining whether a

constitutional violation occurred in this setting, according to the Seibert plurality opinion, are:
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1) . the completeness and detail of the question and answers in the first round of
interrogation;

2) the timing and setting of the first questioning and the second;

3) the cortinuity of police personnel; and

4) the degree to which the interrogator’s quéstions treated the second round as

~ continuous with the first.

State v. Navy, 386 S.C. 294, 302, 688 S.E.2d 838, 841-42 (Jan. 11, 2010). In. Seibert,

Justice Kennedy wrote separately, stating that while he agreed with much of the
plurality opinion, he wished to emphasize that not every Miranda violation would
require suppression. He explained that an exception should be made where the
officer may not have realized that a suspect is in custody and therefore a warning
was required, or where the officer did not plan to question the suspect at that
juncture. Justice Kennedy noted that in Seibert, the two-step technique was used
to deliberately avoid Miranda, using a strategy based on the assumption that
Miranda warnings will mean less when given after an incriminating statement has
already been made. Under these circumstarices, Justice Kennedy agreed the
statements must be suppressed unless “curative measures” were taken. As
examples of curative actions, Justice Kennedy suggested a substantial break in
time and circumstances between the pre-warning statement and the warned, or an
additional warning before questioning resumes that the pre-warned statement is
not admissible.

Navy, 386 S.C. at 302-03, 688 S.E.2d at 842. The South Carolina Supreme Court held the

evidence of a deliberate police practice, the “question first” strategy, was not determinative in

Seibert. Navy, 386 S.C. at 304, 688 S.E.2d at 842.

In Nay, the supreme court noted:

The officers began the questioning of [defendant] with knowledge that the
child had been suffocated and with the intention of eliciting a confession. After
[defendant]’s first oral statement, the officers “sprang™ the suffocation/healing rib
fractures information on [defendant], and began an unwarned custodial
interrogation designed to elicit incriminating information, that is, questioning
designed to have [defendant] admit to having hit the child and to having
smothered him. Once those incriminating answers were given—i.e. after

19




[defendant] admitted he had popped the child on the back and “patted™ his
mouth—[defendant] was permitted a supervised cigarette break, then given
Miranda warnings, with interrogation by the same officer resuming immediately.
Thus the four elements outlined in Seibert were met here.

M 386 S.C. at 303, 688 S.E.2d at 842.

The Supreme Court’s opinion in Siebert was, on its face, designed to .address and remedy
the then perceived common practice of a “question first, warn later” custodial interrogation
strategy that was being used by some investigators. Siebert, 542 U.S. at 606. Under such a |
| éﬁ'afegy, investigators intentionally questioned a suspect who was in custody, withoﬁt reéding the
.suspect his/her rights, and then, after a confession is obtained, warning the suspect and re-taking

the confession. |
In Siebert, both the pre-Miranda statements and the post- Miranda statements were taken
ﬁ'om a suspect after the suspect was arrested and placed in custody at the police station. Siebert,
..542_-U.S. at 605. Moreover, the officers deliberately erﬁploye& a “question-ﬁfst strategy’; asa |
_calculated strategy to elicit a confession. Siebert, 542 US at 606. In deciding th_at this practice
was inappropriate, the U.S. Supreme Court wanted to prohibit an “end run” around Miranda.
_ Siebert, 542 U.S. at 606.

Here, however, the facts do not support the Petitioner’s contentions that he was subjected

to a “question first, advise later” form addressed in Navy and Siebert. According to Investigator

- Reese, the mtérﬁew session with White at his office began with the advice of rights form being.
prepared. ROA 12-13, 361. His testimony is supported by the fact that the form was ﬁigned on
11:55 p.m. ROA 13-14, 19, 20, 287, 341 [State Exhibit 1 - advisement of rights form. ROA 480].
The testimony at trial was that Appella.nt was arrested for the probat_ibn violation in Cayce

around 11:30 p.m. and then transported to the Columbia Police Department. ROA 10-11, 284, 1.
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18-21, 336. This is consistent with Investigator Reese’s version. Further, there is a time frame of

one hour between the advice of rights at 11:30 and 1:04 a.m. when the recorded interview began.
ROA 20, 1. 8-10, State Exhibits 1, State Exhibit 2, State Exhibit 3 [ROA 481j.

The State’s tesﬁmony Was consistent that the questioning of the Appellant began after the
advice of his rights.? First, Investigator Reese stated that prior to getting to his office and
advising him, he did not try to get information from White and “we didn’t talk about the case.”
.ROA 12,1. 21-24. Alsd, ROA 386, 11.15-19. Second, Invesﬁgator Reese testified that “right after

' advising him of his rights and him agreeing to talk with the investigators, we went through what
wecall a fough ride . . .to see what his story is going to be ...” ROA 16, 11. 16-21. Also, ROA 23,
L 9 - p.' 24, 1. 16. On cross-examination, Investigator Reese confirmed that the showing of the

" pictures to White “deﬁ;ﬁtely would have been after” the Miranda wamings. ROA 20, 1. 1-16. See

also, ROA 361, 11. 1-20 (Investigator Reese’s consistent trial testimohy about the timing of the
showing of the photographs); ROA 312-313 (Sgt. Thomas trial testimony similar). Third, there
is the time period between the 11:55 édvice of rights and the recorded statement to support that
the dry run was. subsequent to the advice of rights rather than before.

The trial judge was squarely faced with making a credibility determination copcerning
the timing of the warnings. Each side declared credibility to be the issue. The defense
acknowledged that the issue was not v&;hethér the statement was voluntary,. but the timing issue
was whether the Miranda warnings were read pri'or.to giving an initial statement. ROA 27. The
prosecution stated that this was a credibility issue and that the crediblé testimony was that he was -

advised properly. ROA 27-28. The trial judge’s conclusion that the “statement was freely and

3 Sergeant Thomas confirmed that this was their practice to advise first. ROA 3 12,1.4-13.,
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voluntarily entered” implicitly rejected the defense’s claim that the pictures were shown and the

discussion of the facts began before the Miranda warnings were given at 11:55 p.m. ROA 28-29.

The State’s burden was to prove that the statement was voluntary and taken in compliance with

Miranda. State v. Middleton, 288 S.C. 21, 339 S.E.2d 692 (1986). The trial judge’s resolution of
the issue of voluntariness of a statement should not be disturbed on appeal absent an error of law.

Stété v. Atchison, 268 S.C. 588, 235 S.E.2d 294 (1977). When reviewiﬁg a trial court’s ruling

'conceming voluntariness, the appellate court does not reevaluate the facts based on its own view
of the preponderance of the evidence, but simply determines whether the trial court’s ruling is
supported by any evidence. State v. Saltz, 346 S.C. 114, 136, 551 S.E.2d 240, 252 (2001). |

It should be noted ﬁu the crime and interrogation happened after the decisions of Siebert
(2004) and N_gyi (January 10, 2010). In Navy, Justice Pleicones for the majorify noted that the
Siebert issue did not turn on whether there was an established and deliberé.te practice of
‘“question- first, advise later” and t_hat since Siebert had not been decided at the time of the M
trial, it was not surprising that defense counsel did not question the officers on whether they had
used a “question first, warn later” strategy. Justice Pleicones emphasized that the Siebert court
acknowledged that it was unlikely that lav;/ enforcement yvould admit it was using the “question
first” technique, and thus that officers were following this [question first] prdtocol was not

necessary to find a Miranda violation. 386 S.C. 294, 304, 688 S.E.2d 838.

However, 'Respondcnt submit that this should not be read that a Siebert claim is

completely met by the mere presentation of evidence that claims a defendant was questioned
first, then warned. The burden of proof remains on the prosecution to prove that Miranda and

Siebert were complied with by the warnings of a custodial person prior to the interrogation. As in
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this case, the two conflicting versions demanded the trial judge to weigh whether Investigator

Reese’s testimony was credible that the warnings came beforg the inquiry. Respondent submits
the trial judge concluded that the correct version derived from Investigator Reese. The appeal
must be dismissed since there was no Siebert violation.
REMAND FOR FURTHER FINDING ALTERNATIVE
While White maintains that he is entitled to a new trial, he alternately confends that the
appropriate remedy is to remand this case for a supp;ession hearing only “so that the court can

make findings of fact and conclusions of law based upon the testimony of the appellant and

argument of his attorney based on this testimony.” State V. Wﬁite Initial Brief of Appellant, p.
11, 12. This one -sided suggestion ignores that if a remand were made it shoulci include
consideration of the investigators’ teétjmonies and argument of the state. As noted above,
Respondenf' submit that the trial court’s finding irhpﬁcitly concluded that the investigators
version was correct. The timing and credibility issue was squa.fcly presentéd. Both Navy and
Siebert had already been decided at the time of the trial. No suggestion was made after the trial
court denied suppression that Judge Newman needed further fact finding by either parfy. The
result was understood that th.c defense’s contested fact based clairh was rejected.

However, neither the Constitution nor thé J aﬁkson v. Denno decision mandate a new trial,
if, in a soundly conducted collateral proceeding, appellant’s confession is determined to be

voluntary. State v. Cannbn, 248 S.C. 506, 151 S.E.2d 752 (1966); See also State v. Primus, 312

S.C. 256, 440 S.E.2d 128 (1994) (since determination of whether appellant was “in custody” _
presents a factual issue, the case was remanded to circuit court for a Jackson v. Denno hearing);

State v. Fortner, 266 S.C. 223, 222 S.E.2d 508 (1976) (although appellant is entitled to a new .
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hearing on the issue of voluntariness, he is not necessarily entitled to a new trial); But see State

v. Victor, 387 S.E.2d at 250 (remand for suppression hearing only inadequate remedy where the

jury never considered the issue of voluntariness); State v. Creech. 314 S.C. 76, 87, 441 S.E.2d
635, 641 (S.C.App. 1994). |

The state’s appellate courts have ordered limited remands in criminal cases, including

murder and cabital cases. See e.g., State v. Blair, 275 S.C. 529, 273 8.E.2d 536 (1981) (wherein
thé court remanded a murder conviction for a determination of whether the defendant was

~ incompetent to stand trial); State v. Fortner, 266 S.C. 223, 222 S.E.2d 508 (1976) (wherein the

court, bécause the trial judge failed to conduct a proper hearing on the volﬁnta.riness of the
defendant’s confession, remanded a conviction for housebreaking and grand larceny pursuant to

Jackson v. Denno, 378 U.S. 368, 84 S.Ct. 1774, 12 L.Ed.2d 908 (1964)); State v. Callahan, 263

- S.C. 35,208 S.E.2d 284 (1974) (wherein _the court, becausé the trial judge failed to make specific
findings regarding whether a confé,ssion had been tainted by use of articles illegally obtained,
remanded convictions of bu:giary, rape, and robbery for. a determination of §vhether the
defendant’s confession was voluntary), cert. denied, 420 U.S. 981, 95 S.Ct. 1411, 43 L.Ed.2d

| 663 (1975); State v. Curley, 253 8.C. 513, 171 S.E.2d 699 (wherein the court, because the trial
judge failed to make an independent determination of whether the warnings required by Miranda
v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966), had been given the defendant
and whether his privilege against self-incrimination had been voluntarily and mtelhgent]y
walved remanded a safecracking conviction for appropriate findings), cert. denied, 400 U.S.

834, 91 S.Ct. 69, 27 L.Ed.2d 66, and cert. denied, 400 U.S. 834, 91 S.Ct. 70, 27 L.Ed.2d 66

(1970); State v. Hamilton, 251 S.C. 1, 159 S.E.2d 607 (1968) (wherein the court remanded a
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murder conviction for a determination of whether probable cause for ﬂle defendant’s arrest that
would justify a search made incident thereto existed at the time of arrest); State v. Cannon, 248
S.C. 506, 151 S.E.2d 752 (1966) (a capital case wherein the court remanded a rape conviction for
an independent determinaﬁon-of the voluntariness of_the defendant’s eonfession), overruled on

other grounds by State v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991); cf. State v. Victor, 300

S.C. 220,387 S.E.2d 248 (1989) (wherein the court, distinguishing Fortner, Callahan, and
Cannon, held a remand:fOr a suppression hearing was inappropriate “because the Jury never
considered the issue of voluntariness as required by state law.”). In fnct, these cases, and others
like tnem, establish the precedent that makes necessary a remand of an issue that the trial judge,
as opposed te' the jury, was required to decide where the record shows the trial judge failed to
" decide the issue and the record doee not affirmatively shon/ a remand would be inappropriate. If
this court is ef the opinion that Judge Newman did not resolve the factual issue, then a remand |
would be an appropriate course. As noted above, Respondent submits that Judge Newman
implicitly made that finding, |
HARMLESS ERROR

. The Appellant suggests in his brief that the error in the admission of his statement could
not be harmless error. However, in making his assessment, White clailns “if the jury believed
appellant’s statement [that had Miller as the triggermanj and found Miller. shooting the victim
was not foreseeable, appellant could not be convicted under tne “hand of one hand of ell”

theory.” Initial Brief of Appellant, p. 11.° This is an odd approach because it suggests that it was

9 At the conclusion of the case, in requesting a mere presence charge, defense counsel relied upon the
Appellant’s statement that White had agreed to buy weed and that there was to be a drug deal, however in his
statement he did not think that Reggie was going to do a robbery because White had told him because the seller was
his brother’s friend that he couldn’t do it and that he thought it was no longer an issue. ROA 387. However, he
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in the appellant’s interest and defense to have the statement introduced to combat evidence of the

state’s witness, i.e. that it aided his defense that the planned robbery with the accomplices had
been called off and that Miller was acting independent of him. Respondent is unclear how this
admission would contribute to the guilty verdict. The Appellant also claimed in his brief that the
statement was devastating because it allowed police to place White at the crime scene. Brief, p.

10. See State v. Mattison, 388 S.C. 469, 697 S.E.2d 578 (2010) (a defendant who has not

actually committed the homicidal act must have aided, abetted, assisted, encouraged, or advised
the killing and acted with the intention of encouraging and abetting the commission of the

homicide in ordef to be regarded as a participant in a homicide)'’ ; State v. Peterson, 287 S.C.

244,335 S.E.2d 801 (1985) (law required the homicide was a natural or probab1¢ consequence of
the acts actually agreed on b)". the appellants before the law would hold him responsible for such
a homicide).

The key factor for determining Whgther a trial error constitutes reversible error is
“whether it appears ‘beyond a reasonable doubt that the error complained of did not contribute to

the verdict obtained.” “ State v. Charping, 313 S.C. 147, 157, 437 S.E.2d 88, 94 (1993) (quoting'

notes that within the statement, White stated that he eventually took $400 out of the victim’s pocket. State Exﬁibit 3,
ROA 503-504. However, the defense noted that their defense was White’s statement. ROA 394.

1% 1t is well settled that a defendant may be convicted on a theory of accomplice liability pursuant to an
indictment charging him only with the principal offense. State v. Dickman, 341 S.C. 293, 295, 534 S.E.2d 268, 269
{2000). “Under the ‘hand of one is the hand of all’ theory, one who joins with another to accomplish an illegal
purpose is liable criminally for everything done by his confederate incidental to the execution of the common design
and purpose.” State v. Condrey, 349 S.C. 184, 194, 562 S.E.2d 320, 324 (Ct.App.2002).

' “Under accomplice liability theory, ‘a person must personally commit the crime or be present at the scene
of the crime and intentionally, or through a common design, aid, abet, or assist in the commission of that crime
through some overt act.” “ State v. Langley, 334 S.C. 643, 64849, 515 S.E.2d 98, 101 (1999).

“In order to be guilty as an aider or abettor, the participant must be chargeable with knowledge of the
principal’s criminal conduct.” State v. Leonard, 292 S.C. 133, 137, 355 S.E.2d 270, 272 (1987); see Wilson v.
Wilson, 319 S.C. 370, 373, 461 S.E.2d 816, 817 (1995) (“Prior knowledge that a crime is going to be committed,
without more, is not sufficient to make a person guilty of the crime.”).
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Chapman v. California, 386 U.S. 18, 24, 87 S.Ct. 824, 17 L.Ed.2d 705 (1967). “Whether an error

is harmless depends on the circumstances of the particular case.” State v. Mitchell, 378 S.C. 305,

316, 662 S.E.2d 493, 499 (2008). “No definite rule of law governs this finding; rather, the
materiality and prejudicial character of the error ﬁxust be determined from its relationship to the
entire case. Error is harmless when it ‘could not reasonably have affected the result of the trial.” »
Id. (quoting State v. Key, 256 S.C. 96, 180 S.E.2d 888 (1971)).

Engaging in ﬂﬁs harmless error analysis, the issue is not whether the State proved its case
beyond a reasonable doubt, but whether beyond a _reasonable doubt the alleéed trial error did not
contribute to the guilty verdict. See State v.'Mizzc_sll, 349 8.C. 326, 334, 563 S.E.2d 315, 319
(2002) (harmless error jurisprudence requires that the error not contribute to the verdict
obtained), |

In finding Appellant guilty, the jury made a number of factual determinations. Even
without defendant’s admissions to some involvemeni in the robbery plan -. albeit limiting his role.
in the shooﬁng; the undisputed evidence of his participation in the crime was extensive. As set
forth in Respondent’s Statement of the Facts, infra., at pages 1-4, Reggie Miller, Demond
Sanford and Jeremiah Henderson and Nathaniel Jones each testi_.ﬁed and corroborated the
Appellant’s culpability in the crime. Further forensic data tied Appellant’s telephone to making
the last call on the victim’s phone, ¢onob6raﬁng the testimony that Appellant had planned the
robbery and inveigled the unexpecting victim to the KFC. Independent eﬁdence placed
Appellant with a weapon. Thése witnesses testified in consistent detail about defendant’s actions.
Appellant’s motive was thus independently established by the testimony of Reggie Miller, |

Demond Sanford and Jeremiah Henderson. The Appellant’s argument that the statement’s
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admission provided a potential defense to Appellant based upon his claim that Miller was the

shooter, not Appellant does not create harmful error. See State v. Baccus, 367 S.C. 41, 55, 625

S.E.2d 216, 223 (2006) (“When guilt is conclusively proven By competent evidence, such that no
other rational conclusion could be reached, this [c]ourt will not set aside a conviction for

insubstantial errors not affecting the result.”).
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CONCLUSION

* For all the foregoing reasons, the appeal should be dismissed and judgment of conviction
affirmed. Alternately, if the court is of the opinion that the fact-finding on the issue conqerm'ng
the timing of the warnings was inadequate, a limited rema.nd fo the Honorable Clifion Newman
would be appropriate rather than a new trial. |

| Respectfully submitted,

ALAN WILSON
Attorney General

. JOHN W. McINTOSH
. Chief Deputy Attorney General

DONALD J. ZELENKA
Assistant Deputy Attorney General

DANIEL E. JOHNSON
- Solicitor, Fifth Judicial Circuit

ATTORNEYS FOR RESPONDENT

A (L

Columbia, South Carolina
December 2, 2013

29




STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Richland County
Clifton Newman, Circuit Court Judge

Appellate Case No. 2011-201286

THE STATE.

Respondent,

'VICTOR A. WHITE,

Appellant

CERTIFICATE OF COMPLIANCE

The undersigned certifies that this Final Brief of Respondent complies with Rule 211(b),
SCACR, and the August 13, 2007 Order of the South Carolina Supreme Court entitléd “Re

Interim Guidance Regarding Personal Data Identifiers and Other Sensitive Information in

‘DONALD }ZE
SeniopAssi§tant Deputy Attorney General

Appellate Court Filings.”

December 2, 2013




CERTIFICATE OF SERVICE

I, Donald J. Zelenka, hereby certify that I have served the within Final Brief of
Respondent in the foregoing action on the Appellant by depositing two (2) copies of same in the
InterAgericy Mail to Robert M. Dudek, Chief Attorney, Division of Appellate Defense, 1330

Lady Street, Suite 401, Columbia, SC 29201 this 2m day of December, 2013.




