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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF COLLETON ) CIANO.: 2008-CP-15-461

Neelisc Znierprisss, Inc., d/b/a
Fireworks Supermarket,

Plaintifi,”
V. ORDER

" Willard Long d/b/a Foxy's Fireworks,
and d/b/a Fireworks Supersiore,

orellWY 82 9NV B0

K

Defendant.

e e N e e e e e e e

This matter came bsfors me on June 12, 2008 for a hearing on Dsfendant’s Motion -to

Dismiss or, in the aliemnative, for Sumi'naAry Judgmeni or, in the alternative, to Substitute Parties.
Bgsed upon my review of this file and the arguments of counssel, it is clear that Plaintiff's

claims are againsi the business known as “Firsworks Supersiore” which is 2 corporation.! The
Complaint does not contain any allegation of 2 conspiracy betwesn the individual Defendant
and the corpbraﬁon. Moreover, the Compléini doss not allsge failure to follow corporats
formalities or any othsr basis Tor pisrcing the cornorate veil of the comporats owner of Firewo_.rks

Supsrsiors.

Accordingly, | find that ths individual Defendant is not the .propér Defendant for the
claims pressnisd. Insisad, t"ne action should procesd against ths two corporations which havs

owned and opsraied Fireworks Superstore at the imes rslevant to the Plaintifi's claims.

IT IS THEREFORE ORDERED that, while | am noi granting Defendant’s Motion fo =

Dismiss or, in the altamative, for Summary Judgment, | am granting Defendant the alisrnativs
relisf sought in his motion; that is, | am ordering that the corporations Hobo Jog's, Inc. and

Foxy's Firswork Superstors, Inc.; shall be subsiiiuied as Deiendanis instead of Willard Long.

' Defendant acknowiedges that, at the time of the commencement of this action, ths corporg?:e name wes
Hobo Joe's, inc.; however, Defandant formed a separate corporstion for "Fireworks Supsrstors” in
November 2008. The nsw corporaie name is Foxy's Firework Superstiore, Inc.
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Moreover, o the exient Plainiil wishes fo arliculate & conspiracy claim againsi Willard Long,
individually, along with the subject corporations, Plalniii shall submit to the undersigried, no
later than thirly (30) days from-the datz of this Ordar, a proposed Amended Ccmplaint setting

forih any such claims as well 2s & short Memarandum of Law explaining the legal bases Tor

asserting the ciaims. If Plaintiif does s¢, Dsfandants shall have ten (10) days thereaiter within

“which toiile 2 response Memorandum of Law. The Court will-thereaiter rule, without further

hearing, whsther Plaintiii has the right to amend its Complaint as requssted.
g S g

0/9,0;@'@&/%’\

A. Victor Raw!, Special Referee

CLuq wﬂ/‘ LY 2008
\

Charleston, Seuth Carolina
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STATE OF SOUTH CAROLINA I GMENT IN A CIVIL CASE
COUNTY OF COLLETON - .

IN THE COURT OF COMMON PLEAS Case No.: 2006-CP-15-461
Neelteck Enterprises, Inc., et al. versus Willard Long, et al.
S
Plaintiff(s) Defendant(s)
CHECK ONE:

[] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and the
verdict has been rendered..

] DECISION BY COURT. This action came to trial or hearing before the court. The issues have been tried or
heard and a decision rendered.

"] ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [ ] Ruile 41(a), SCRCP (Vol. nonsuit) -
[ ] Rule 43(k), SCRCP(Settled); [ ] Other -

[] ACTION STRICKEN (CHF CASONY: [ ] Rule 40(j),SCRCP; [ ] Bankruptcy; [ ] Binding Arbitration,
- Subject to right to restore to confirm, vacate or modify arbitration award; [ ] Other
IT IS ORDERED AND ADJUDGED: [ ] See attached order; [X] Statement of Judgment by Court
Case is referred-to Victor A. Rawl as special referee with finality.

Bgaufoﬁ, South Carolina,

() ' ‘Mav(o.2008 (\ W“M/

e’

Daie ) Judge
This judgment was entered onthe |  Day of Mo ,206% ,and a copy mailed first class this _/{» Day
of [\/\&JJ\ , 200%, to atiorneys of record or to parties (when appearing pro-se) as follows:
Attdrney(s) for Plaintifi(s) Attorney(s) for Defendant(s)

o [ it

SCRP Form 4(Rev. 2/96) Clerk of Court
g
[l
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF COLLETON )
: 06-CP-15-461
Neeltzc Enterprises, Inc. d/b/a Fireworks
Supermarkest, '
Plaintiff,
vs. 'ORDER

Willard Long d/b/a Foxy’s Fireworks, and
d/b/a Fireworks Superstore,

1616 WY 12 4dV 000l

Defendant.

)
)
)
)
)
)
)
)y
)
)
)
D

This matter came 1o me by way of Order of Reference executed by Honorable
Howard H. King, dated February 14, 2007, and a hearing on 2 temporary injunction has been
held.

The undersigned now finds himself with a conflict of interest, and the plaintiff has
requssted the undersigned to recuse himself from this matter.

Accordingly, the Special Referse does now recuse himself from further hearing of

this matier. ¢

M. D. Shuler
Special Referes
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STATE OF SOUTH CAROLINA . . ) IN THZ COURT OF COMMON PLEAS
)
COUNTY OF COLLETON ) CIANo. Dlo-(P-i5- 4L
Neeltec Enterprises, Inc. d/b/a Fireworks)
Supermarkst, )
)
Plaintiff, - )
) ,
v, ) SUMMONS & _a
L I £ &3
Willard Long d/b7a Foxy's Firaworks, ) o ZMS
and d/b/a Fireworks Superstore, ) o 22
) = 2al
Defendant ) o =

TO THE DEFENDANT ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required fo answerthé Complaint in this action,
a copy of which is herswith sarved upon you, and to serve a copy of your Answer to said
Complaint on the subscribers at their offices.at 452 Upchurch Lane, (P. O. Box 1515),
Walterbdro, South Carolina 29483, Wft‘nin thirty (30) days aftar sarvice tharsof, exclusive
of the day of such ssrvice; and ii you fail io answer the Complaint within the {ims
aforesaid, the Plaintifi in this action will apply io the Cour?‘.forjudgme'ht b;}defauii for thé

relief demandad in the Compiaint.

BOGOSLOW, JONES,
& STEPHENS, P A.

Walterboro, South Carolina ' M O Q
14 Juns 2006 By: Q A
hrames "

Marvin T\Jones

Bar No. \@(21
Attorneysor Plaintifi

4352 Upchurch Lans

P.0.80x 1515

Waltarboro, South Caroling 29488
Taiephene (843) 538-1050

000005




STATE OF SOUTH CAROLINA ) IN-THE COURT OF COMMON PLEAS

)
COUNTY OF COLLETON ) C/ANO.  pu-CP-(5-4b|
Nasliec Enterprises, Inc. d/b/a Firsworks )
Supermarkst, )
)
Plaintiff, ) o
) | &
: -
V. ) COMPLAINT &
......... L. . (uytia) - e
- Willard Long dfb/a Foxy's Firaworks, and d/b/a ) =
Firsworks Superstore, ) =
) w
Defendant. ) &
, ) =
Piaintiff alleges:
1. laintift is the. owner and operaior of a retail establishment known

as "FIREWORKS SUPERMARKET" and since April of 1982 has been locatad at

1288 Snyders Highway in Walterboro, . South Carolina, near exit 53 from

Intsrstate Highwey I-VS. Plamt!r engages in outdoor advertising along the

northbound portion of Interstate Highway -85 to afiract prospective customsrs
coming out of Floride and Georgia. )

2. Somstime ago, Defsndant opsned and bsgan operating a
competing retail establishmzant known as “FOXY'S FIREWORKS” locatad next
door to Plainiifi's store. Defendant's stors is located beiwsen Interstate 1-85 and
Plaintif’s store as & conseguance of which a vehicls sxiting I-95 at exit 53 would
encounter Dafendant's store before sseing Plaintiff's store.

3. In the sarly part of 2008, Defendant changsad the sign on its retail

estabiishmant to read "FIREWORKS SUPERSTORE" thersby atiampting to
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capitalize, and in fact capiializing upon Plzaintif’s brand nams’ “FIREWORKS
SUPZRMARKET" posted in outdoor advertisements afong 1-85.

4, Further, on Juns 28, 2008, sfter Plaintiit had redscoraizsd the
outside wall of iis store closest to traffic exiting 1-85 at exit 53 with advertising

display, Defendant placaed a large siorage container on his property substantially

blocking the view of said redscorated wall-advertising display from parsong

exiting 1-25 via exit 53. The storage containsr is appreximately 45 feet in length,
and approximatsly 9 feet in height, but the heighf'is slightly elevated by supborts
for another foot approximataly.

5. Defandant's actions constitute unfair trade practices in violation of
the South Carolina Unfair Trads Practices Act ("SCUTPA”") by smploying unrair
and decepiive acts or practices and unfair methods of compstition, all of which
have damaged; fhreatan {0 damags, and 'con-tih‘u-e'”fé'damagé Piain;i%’é businass
by reducing the sales of Plaintifi's merchandise.

6. By reason of the foregoing, Plainiiff is informsd and believes that
Piainf;lﬁ is entitisd actual, punitive and statutory irsble damages, and Plaintiff’s
attornsys’ fass and cosis.

WHEREFORE Plaintiif prays that Plaintiff have judgmant against
Dejendant for actual, punitive and statutory frable damagss, and Plainiiff's

attorneys’ fees and cosis.

{Signzature Page o Follow}
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June LW | 2006

JW/M\/ .

Marvin @ Jones
Bogosjow Jo es & Stephens, PA
PO Bax 1515
Walierboro SC 29488
Telephone: (843) 538-1050 -
Fax: (843) 538- 1060

o\

/A/'Réoert J./ g’m:’s

Rogers To vmsano & Thomas PC
PO Box 100200

Columbia SC 29202

(803) 771 7900

Fax (803) 343-7017

Attorneys for Plaintiff
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STATEZ OF SOUT!I CAROLINA IN THE COURT OF COMMON PLEAS

—

C/& NO.: 2008-CP-15-481

~—

COUNTY OF COLLETON

Neseliec Enterprises, Inc., d/b/a

Defendant.

)
Fireworks Supermarket, ) o=
) o o
Plainiiff, ) ' & =2
V. ) ANSWER AND COUNTERCLAIM — =
o S : <y - = -(Jury Trial-Demanded) - T =
Willard Long d/b/a Foxy's Fireworks, ) = o
and d/_b/a Fireworks Superstore, ) Nz
) ~
)

Dafendant answers Plainiif’s Complaint and counterclaims against the Plaintiff
as follows:
1. He admits, upon information and belief, the allegations of paragraph one (1).
~ 2. Answering the aliegations of parégraph two (2), he admiis.that Hobo Joe's, Inc.,
a South Caroling corporatilon, some lime ago opened and began cperaling & competing
retail establishment known as “Foxy's Fireworks” located next door to Plaintifi's store
_between Interstate 95 and Plaintiff's store, as a consequence of which a vehicle exiting
[-95 at Exit 53 would encounter the store before sesing Plaintifi's store; howsver, he
deniss the remaining allsgations of paragraph two (2).
3. Answearing thg alisgations of paragraph three (3), he admits that in the early
part of 2006, Hobo Jog's, Inc., changed the sign on its retail establishment to read

“Firaworks Super Store”; howsvar, he dsnies the remaining allegations of paragraph

thras (3).

AINNOI HOLIT0D
INVHQ " D'VIBN VY
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4, Answering the allegations of paragraph four (4), he admits thai Hobo Joz's, Inc.
has placad a storage coniainer in front of its store; howaver, he denies the remaining
allegations of paragraph four (4).

He denies the aliegations of paragraphs five (5) and six (8), being all the

wm

remaining allegations .of Plzintiff's complaint.
6. He denies each and evsry allegation of Plaintifs complaint which is not
hereinabove admilled.

FURTHER ANSWERING THE PLAINTIFF'S COMPLAINT
AND AS AN ADDITIONAL DEFENSE DEFENDANT ALLEGES:

7. Plainiiff has sued the wrong party. Willard Long does not personally operate
the Fireworks Super Store. That retail establishment is'operated by Hobo Joe's, Inc.
Therefora this action should be dismissed zs to Defandant. Defendant will consent.to
the substitution of the proper Nefandant.

FURTHER ANSWERING THE PLAINTIFF'S COMPLAINT
AND AS AN ADDITIONAL DEF=NSE DEFENDANT ALLEGES:

8. Plaintiff's complaint fails {o state facts sufficiant to constitute a causs of action
and sheould thersfore be dismissed pursuant to SCRCP 12(b)}(8).

FURTHER ANSWERING THE PLAINTIFE'S COMPLAINT
AND AS AN ADDITIONAL DEFENSE DEFENDANT ALLEGES:

8. Plainiiit's claims should be barrad by Plaintiif's unclsan hands andjor other

wrongful acis.

FURTHER ANSWERING THE PLAINTIFF'S COMPLAINT AND AS AN ADDITIONAL

DEFENSE AND 3Y WAY OF COUNTERCLAIM DEFENDANT ALLEGES:

10. Plaintifi has been operating and continues tc operats its retzil establishment on

Sundays in vioiation of applicable stais and local iaws.
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11.  Plainiifi's conduct as dascribed above constituizs unfair and dacaptive acis or
practicas in the conduct of trade or commerca.

12. Plaintiff's actions are capable of repsiition, have been repeateq, advarsely
affect the general public, and ars in violation of the South Caroiina Unfair Trade
Practices Act ("UTPA"), S.C. Code Ann. §38-5-10 ef s2q. (1576, 2s amendsd).

" 743." Hobo Joe's, Inc. has sufisred damages 2s a direct and prékil;ﬁaté resuit of
Plainliffs violation of the UTPA.

14, Givan the intantional, willful and knowing nature of Plaintiff's conduct, Hobo
Joe's, Inc. is entifled to an award of not only actual damages, but also treble damages,
attorney’s fees, and costs pursuant to the UTPA.

FURTHER ANSWERING THE PLAINTIFE'S COMPLAINT AND AS AN ADDITIONAL
DEFENSE AND BY WAY OF COUNTERCLAIM DEFENDANT ALLEGES:

15. Defandani reallages the foragoing allegations of the Counierciaim as i jully set
forth harain,

18. Plaintifi’'s conduct as described above consiitutes a public nuisance in that it
unreesonabdly interferes not only with the use and snjoyment of land by Hobo Joe's,
Inc., but also the public in general, morsover, it has directly and proximately caused
damages ic Hobe Joe's, inc., 2s well as the gensral publis,

17. Plaintifi should be enjoined from its further violztion of applicable laws and
engaging in 2 public nuisance as described above.

18. Hobo Jos's, Inc. is also entilled to an award of actual and punitive damages
against Plaintiff fo_f,this:n-uisance.

WHEREFORE, having fully answered the Plaintifis complaint, Defendant prays

thai the sams bs dismissed and that judgmant bs anterad on the Couniarclaim.

[d%]
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PETERS, MURDAUGH, PARKER,
ELTZROTH & DETRICK, P.A.

123 S. Waltaer Street

Post Office Box 1164

Walterboro, South Carolina 25488

Tel.: 843-543-0544

Fax: 843-548-8548

}ERT G. UTSEY, Il m/

=mail: butsev@pmped.co

I
Attorneys for Defe /d 4
July 14, 2006
Woalterboro, South Carolina

v
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF COLLETON 06-CP-15-461
o
. o
Neeltec Enterprises, Inc. d/b/a Firsworks =
Supsrmarkest, r?o
. Plainiiff, =
PLAINTIFF’S MOTION FOR =
v LEIVLPORkRYHVI(JNCTION.&NQO_'
FOR EX?EDIT“D HEARING &
Willard Long d/b/a Fox’s FlTBWOI‘ka, and d/b/a
Fireworks Superstore,
Defendants.
(712.8)
TO: BERT G. UTSEY, I}, ESQ., ATTORNEY FOR THE DEFENDANT:

YOU WILL PLEASE TAKE NOTICE that at such time and place as is sst by the court,
the Plaintiff will move the court for a temporary injunction;

a) resiraining the Defendant, his agenis, servants, and others under his ¢ontrol fom tsing”
the name Firsworks Super Store or any other name deceptively similar to the Plainiiffs
servicemark of Fireworks Supermazket;

b) resiraining the Defendant, his agents, servants, and others under his control from using

ade dress deceptiively similar to thet nsed by the Plaintiff in its business known as Fireworks

g

Supermarket; and
¢) restraining the Defendant, his agents, servants, and others under his conirol from
blocking the view of the traveling public of the Plaintiff’s store, whether by shipping coniziner

fence, or any other means.

VA1d NOWKHO)
03 ROLAT710J
49 D VIV
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This motion is based on the Affidavit of G. Dennis Nesley to be filed with the court

forthwith, Ruie 65 of the South Carolina Rules of Civil Procedure, and such other and farther

matters as may be presented to the court.

I certify that [ attempt

avail.

s

ed to rasolve this matisr with counsel for the Defendant, buf to no

—/,, Marvin C. Jones
7/~  Bogoslow Jores Stephens & Duffie, PA

PO Box 1515

Walterboro SC 29488
Telephone: (843) 538-1050
Fax: (843) 538-1060

/%//

Robert J. Thomas (SC Bar # 5334)
Robert P. Wood (SC Bar # 6206)
Rogers Townsend & Thomas, PC

700 Gervais Sirest, Suite 100(29201)

PO Box 100200
Columbie, SC 29202-3200
803/744-1275
wood@rtt-law.com

" Attorneys for the Plaintiff

[\
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CERTIFICATE OF MAILING
Civil Action = 06-CP-13-0461

I, Robert P, Wood, aftoms

21t

y for the Plaintiff, do hereby certify that T have on August

2

Fann
FRwiv

Z > 2006, served the following document upon counsel of reccrd by meiling 2 copy thereof to

him, with proper postage, at the address indicated below

Document served:

Motion for Temporary Injunction and Expedited Hearing
Counsel served:

Bert G. Utsey, I, Esq.

Peters, Murdaugh, Parker, Eltzroth & Detrick, P.A.
P.O.Box 1164

Walierboro, SC 29488

Ez sy nz ey 90

L L0 L~

Robert P. Wood (SC Bér # 6206)

L
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" STATE OF SOUTH CAROLINA |
. COUNTY OF COLLETON

NEELT‘E.C ENTERPRISES, INC., dibla
FIREWORKS SUPERMARKET,

 Plaintif,

VS,

WILLARD-LONG d/b/a FOXY'S- - -

FIREWORKS, and d/b/a & lR’WOR}\S
SUPERSTORE,

)
)
)
)
)
")
)
)
)
)
)
)
)

)
) CIA

Defendant.

...FOR SUBSTITUTICON OF PARTIES

ﬁ%

) IN-THE COURT OF COMMON P‘__AS :

Number' 2035 CD 1:-401

NOI E AND MOTlON
- FOR SUMMARY JUDGMENT
OR, IN THE ALTERNATIVE,

5.
03 -
vd

R z)=t
'g."':

J

o.

=2
Yo DIk

Tom

;

98 Hd L-504 L0
;
1

;TO: _ ROBERT P. WOQD, ESQUIRE, ATT TORNEY FOR THE PLAINTIFF:

YOU.W!LL PLEAS_E TAKE NOTICE that the Defendant will move this HBnor‘aSle Court,

at a time and place 1o be arranged by the Court and counsel involved, for an Order pursuant to

SCRCP 55 granting ths Defendant sdmmary judgment in his favor and dismissing Plaintif's

claims against Defandant with prejudice.

This Mbtion is made upon the grounds that Defendan:

Willard Long, individually, is not and never has besn the owner of Fireworks Super Store-(the

‘store against which Plaintiff asserts its claims); that Fir eworks Super Store was ownec by Hobo

Jog's, Inz., a South Carolina corperation, when this action was "ommenced; that Fireworks

Super Store is ‘now owned by Fox's Fireworks Supnrs:o g, Inc., a South Carslina corporation;

tna\ Pialnun has not asserfad a claim for piercing of the corporate veﬂ as to elther of thesz

corporations (nor is such a claim suooorted by the facts}; ard tna ccnsequnntly, Pnalnn"‘ has

sued the wrong party.

; Alternatively, in the event the Court is unwiliing to grant Defgndant summary judgmen‘t

on thes‘= grounds Defsndant rcsowuullv requests that ‘nn Court order, pursuant to SCRCP 21,

that Wzllard Long be dropped as a Defendant in this action and t,aL Hobo Jog's, Ine. and Fox's

Fireworks Superstore, Inc. be added as Defendanis.

= TN
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Thf’s»M'qiicn will be supported by the pleadings and record herein, pravious hearing

tesiimony by the Defendant, public resords- of the South Carolina Sedretary of State, the

applicable iaw and rules of civil procedure; the arguments of counsel, and such other matters as

may be recsived by the Court prior to any hearing herson.

PETERS, MURDAUGH, PARKER,
ELTZROTH & DETRICK; P.A.
123 WALTER STREET
. POST.OFFICE BOX.1164...
WALTERBORO, SC ‘29488
(843) 549-9544 '

BY:

fERT G UTSEY I -

Attorneys for Defendaft

Adgust 7, 2007
Walterbore, South Carolina

030017




- STATE OF SOUTH CAROLINA _»)' * IN THE COURT OF COMMON PLEAS

, ) _
COUNTY OF COLLETON ) -CIANO.. 2006-CP-15-481

‘Neeltec Entefprises, Inc., d/bla
Fireworks Supermarket,

10
5,

WH
131
[oI1vd

)

)

)
, Plaintiff, ) ' §
V. ' ) CERTIFICATE OF SERVI < -
Willard:Long d/b/a Foxy's Fireworks, ™) 7~ T
and d/b/a Fireworks Superstore, ) =
Defendant. ) =

. )

. The. undersxgned certifies that she served a true and correct copy of
- NOTICE AND MOTION FOR SUMMARY JUDGMENT OR, IN ‘THE
-ALTERNATIVE, FOR SUBSTITUTION OF PARTIES in the above referenced

matter upon the Plaintiff by. malling same via US Fnrst C!ass Mall postage
prepald agdressed to ¢ounsel as Tollows:

"Robert P. Wood, Esquire

Rogers, Towhsand & Thomas, PC -
- Post Offics Box 100200

Columbia, SC 28202-3200

- on the 7" day of August, 2007.

- , T HildﬁgardL Davzs Legal Assrtam :
Walterboro, South Carolina

Og >
"0'{-5'-0

|

= —~Y~
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STATE OF SOUTH CAROLINA ' IN THE COURT OF COMMON PLEAS

COUNTY OF CQLLET ON l 06-CP-15-461
eeltec Enterprises, Inc. d/b/a F leuworics |
Sannr‘narket
Plaintf,
vs, PLAINTIFF’S BRIEF
: ON THE STATUS OF THE CASE AND THE
Willerd Long d/b/a Foxy's Fzrnwo Ls and QUTSTANDING ISSUES
~d/b/a Fireworks Supersiore, = S ' T e
Defendant.

(712.8)

PROCEDURAL HISTORY OF CASE

This action was fied June 30, 2006, in Collston County. In the first-filed Complaint,
Plaintiff alleged a violation by Defendant (“Long”) of the Unfair Trade Practices Act (“UTPA™),
In an Amended Compiaini, Plaintiff also sought an injunction against Long in addition to
dameges. Long answered and asserted a counierclaim for lost sales on Sundays when his
fireworks stores were closed and Defendant’s atore was open.

The case was referrsd to retired Court of Appeals Judgz M. Duans Shuler as Spscial

(38w

zZn

Referee by Orders of Judges Howard P. King and Perry M. Buckner pursuant to Rule 53,
SCRCP, with half of Judge Shulsr’s fess to be paid by Plaintifi and half by Defendani,
Judge Shuler heard Plaintiif’s motioﬁ for temporary injunction on June 18, 2007, and
advised the parties that he would not grant a preliminary injunction, but he never issusd a formal
Order. Thereafter, Judge Shulsr recusaed himself, and Adminisirative Chief Judge (For the 14

Judicial Circuit) Carmen T. Mullen appointzc retired Circuit Judge A. Victor Rawl io succes

Judge Shuler gcial Referzas,
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FACTS TEAT PLAINTIFF EXPECTS TO PROVE

A

By sometime in the 1970s, two fireworks stores had onn=d off of Exit 53 (Snider’s
Highway) on I-95 just outside Welisrboro, South Carolira. In April of 1982, Dennis Neeley and
his brother, Brucs, bought a lot across the sirest from thess two stores (1289 Snider’s Highway)
and opensd their own firsworks store. They preferrsd another lot of the sams ownsr, closer to I-
95, that was vacant, but the owner, Mr, Fishburhe, fali thgi it was the tiorg valuable of the two
lots and‘ did not wish to sell it at that time. The Nseleys incorporated Plainiiff, Neeltec
Enterprisss, Inc., built the siors and named it “Firsworks Supermarkst.” Their stors was the first
business in South Carolina to use that name. They painted their stors white, with “Fireworks
Supermarket” painted in red. Sometime thersafter, Defendant, Willard Long, bought the two
storss across the strest from Firsworks Supermarkst. In the meantime, another individual
negotiaied a purchase of the vacant lot next to Fireworks Supermarkst that the Nezleys
pre’»;iouély imied to pumha:e and built  third fireworks st

For meny vears the Neeleys advertised “Fireworks Supermarket” with a number of
billboards along I-95 to atiract customers traveling out of Florida and Georgie where firsworks
are not soid. The billboards ars sinj.ple, ‘distinctive signs divided into ﬂ_u'es horizontal sections,
the top reading, “‘F IREWORKS?”, the middle seciion rzading, “SUPERMARKET”, and the

bottom section reading either “EXiT 53”or “Exit Now”. The top section consists of whiie

uLLu-b

iers in Arial font on a2 red background. The middie section consists of black 1etters in Arial

font on a vellow background. The botiom section consisis of white letters in Arial font on 2 black

.

.. So the signs iook like this:

backgroun

b

[N]
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The Neeleys also advertised thair store with signs at their store and a sign out front and

aiso with business cards of the same design.

Long, in addifion io his two stores across the sirset from Firsworks Supermarkst,
eventualiy purchased the store next to Firsworks Supermarket and named it “Fox’s Fireworks.”
Travelers exiting 1-95 come to it before they reach Firsworks Supsrmarket. - -

The stores are arranged roughly like this:

f447 -85 Nerthbouns —> 44]

>
g
Shell Station =
2
‘ ..
w
- 5 Slick Willy’s
Exxon Station 2 (Long’s ‘Store)
o
Foxy’s Fireworks A Watile House
(Long's Store)
Fireworks Supermarkat Hobo Joe’s
(Neeleys’ Store) § (Long's Store)
2
:

Compstition betwesn Long’s storss anc the Neeleys’ store was fair and peacefud, mostly

I-time businessmen. Brucs was 2 practicing pnysician, and

because the Neslsys wers not ful

Dennis’s main source of incoms was from his firsworks wholesale business.
3 -

'\7 -
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Bruce Nesley died on January 4, 2003, and over the next yser Dennis Neeley bought out
Bruce’s estate’s interest in the business that owned the store (Neeltec Enterprises, Inc.) and took
over iis management. Most significanily, Dennis stepped up billboard advertising for the siore at
this inferssction. Between the July 4, 2003, sales period and early 2003, Firsworks Supermarkst
hac become a thriving business and a competitor io Long and his stores.

In the spring of 2005, the City of Walterboro began asking merchents if they’d like to
annex their propvr‘v into the interstate commercial district of the ¢ity. The initiative was
suczessful, and the City advised them that their buildings and-signs would be grandfathersd-in
effective July 1, 2005. But the City also advised them that any changes afier the_u‘ date would
have to mesi the City’s zoning ordinance.

The annexation went forward as planned, without any of the stores being changed. And
the all-important July 4 firsworks sales period came and went without incident.

er the July 4 sales period Long began renaming and repainting his stores in 2 flagrant
attzmpt to“capitalizerﬁ the Nezslays’ bulooards Iiis sigm‘ﬁcé.m that of his three stores at that
mtersection, he chose the one next to Plaintiff’s Firsworks Supermarkest to change the nams from

“Fox’s Fireworks” o “Firsworks Superstore.” The new sign across the front of his store.looks

like this:

FIREWORKS SUPERSTOR

ESABLN R 135 ]

One issus in the cese (beside the “blocking” issus discusssd below) is whsther Long is

unfairly pigeybacking on Plaintiff’s frads name (Fireworks Superstore) and its billk
advertising. Plainiiff spends huge amounts for billboard advertising. In 2007, for sxample,
4 ~
’ \

N
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s never invested in

L\)

Plaintiff spent $43,354 for billboard advertising, .In conirasi, Long h

billboard advertising for “Fireworks Supersiore.’

Parenthstically of the authorities on which Plaintiff intends fo rely is United Staie

ircuit Judge Donald Russell opinion in the case of Pizzeria Uno Co@omz’ion v. Templie, 747
F.2d 1522 (4™ Cir. 1984). A copy of this decision is attached,

Plaintiff has photographs of its biilboards, of the line of sight at the iniersection, and of

arpearance is dsceptively similar to Plaintiff’s store and billboards: It resembles the top third of

Plainiiffs villboards and sign: on the fron: of Plainiifs store in that it is red and white in bold,
capital fetters in Arial font, and, of course, the name is so similar fo that of Plaintiff’s store that

the treveling public is I2d to believe this is the store advertised on I-95.
In June 2006, in an zttempt to mitigate the losses Plaintiff was incurring from Long’s
unfair use of Plainiiff’s trade neme, Plaintiff rcpainted the outside wall of its stors to increase the

likelihooC that interstais iravelsrs would associate e Plaintiff’s stors with the billboards along 1I-95.

Specifically, Plaintiff paint=d its wall closest to the interstate in the distinctive 3 sections, with
the top section being white letiers-on a red background (reading, “LARGEST SELECTION"), the

middle section being black letters on a yeliow background, and the bottom section begin whiis
letters on a black background.
On Tune 28, 2006, at the height of the July 4 sales period, in retaliation {or Plaintiffs

efforts {o mitigate its losses, Long placed 2 green, 45°-long, 9°-tall shipping container on the lot

=

o)

his “Fireworks Superstore” so that travelers exiting I-25 would not be able to see Plaintiifs

siors. Plecse see the first attached photograph. To make matters worse, Long soon painted the

shipping container whits and added large, red letiers in bold Arial type rsading, “FIREWORKS
! Long depo b 67, lines 1-3,
5

000023




SUPER STORE”, As aresult of fhs siz2 and color of the shipping container, not only was the

traveling public led to belisve that Long’s stors was what was being advertised on the billboards

but tnaf Long’s store has the “La;gest Selecj.ioﬁ’ (2 part of Plaintiff’s advertising, but now
Long’s). With Long’s only competition blociced out from public view, all

thres of his stores at this intersection stood to bvn”u This was the point in time when the

Nesleys sought iegal counsel and filed this action on behalf of their company, Neelie

Enterprisss, Inc., on June 30, 2006.

Shortly thersafter City officials told Long that his container violated the zoning ordinance
and that he would- have to remove it in 30 days. His responss was to yow to replace it with a.tall
fence.

On Monday, August 21, 2006 (after this lawsuit wes file ed), Long began ting his
threatened 14’-tall ”en e, and e few days later he removed the shipping container to avoid the

City’s threatened fine. Please see the second attached photograph). The fence, howsver

continued to serve the same purposs as the shipping container in terms of f blocking the ; public’s
‘view of Plaintiff’s stors and suggssting that Long’s “Superstore” is the business advertissd on
the billboerds. It blocked the public’s view of Plaintiff’s store except for the part of Plaintifis

<

siection,” leading the traveling public to belisving thet Long’s store had

Long would not have removed the shipping containsr but for the actions of the City. He

buili the fenee for the sole purpose of blockin g e traveling public’s view of Plainiiff’s store and

would not have removed the fence but for his landlord’s insistence that he do so. Thers is
significant risk that Long will sesk to block the visw agai

Dsecember, Long finzlly took down the fence, but that was only becanse his landlord

wvu

“‘1

required the removal of the fance befors he would rensw Long’s lease

6
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But as Long was removing the fence, he was puiiing up portable signs using Plaintiffs
colors (red, yellow, and black) to announce that “All of our-siores will be closed New Year’s -
Eve,” thersby suggesting to the public that all fireworls stores would be clossd that day.

Since Long began these praciices, a number of persons have besn misled about the
relationship betwsen the dillboards advertising Fireworks Supermarket and Long’s re-named
store, Fi rﬂworl' Supermarkst. Specifically:

» UPS has deliversd paychecks {o Firewotks Stpsrstors that should have goné'to Fireworks

Slmermal.wt,

o the Internal Revenue Service has addrsssed mail for Fireworks Superstore te Fireworks
Supermarkst;

# the South Carolinz Department of Revenue has addressed mail for Fireworks
Supermarket to Fireworks Superstore;

o the City of Walterboro has sent Fireworks Supermarket’s business Iicense listing Long as
owner of Fireworks Supermarket; and
e the U.S. Postal Service has sent bank staiements meant for Long o Fireworks

Supermarkst.”

Members of the traveling public have reporied their confusion to Fireworks Supermarket
store manager Shirley Crosby. Even a firsworks distributor, Lss Price, who was familiar with
both stores, was con sed by the similar names and irads dress.

Afier the Nesleys took over the management of Fireworks Suovrmanc in 2003 and
becarn their marksting campaign, gross proﬁts increassd.‘ But once Long changsd the name of

- )
= [s}

his store, gross profits began to decline, and since that time, Plzintiff has suffersd a substantial

sciine in gross proiiis. L .

~3
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‘Long has claimed that Plaintiff brought suit against the wrong party and has made a
motion to substituie defendants. Numesrous Supreme Court decisions hold that an individual who
commands or incites anotaer to do a harmful act is lizble as having dene the act himself under
the theory or doctrine called qui jacit per alium facit per se. See eg. Sams v, Arthur, 135 S.C.

ey

123,1

(U]

3 S.E2057(1926) (“An'individual is charged with the consequences of an act done™ * -
directly by himself or indirectly by another af his command. Quz’fagi: per alium facit per se; and
it is none the less his own act that it has besn dons by his agent thersunto speciaily authorized™).
See also Judge Randall Bell's discussion in South Carofina Insurance Company v. James C.

Greene and Co., 290 S.C. 171, 179, 348 S.E.2d 617, 621-22 (Ct. App. 1986) a part of which

follows:

The modern docirine of respondeat superior makes a

. master liable fo a third party for injuries caunsed by the tort of his
servant committed within the scope of the servant's smployment,
... In its origins, however, the docirine concerned those cases in
which ths mastsr commanded the servant to do the tortious act.
...See Stat. 27 Edw. ITI, st. 2, c. 19 (1353) (no man shall forfeit his
g00ds for the irzspass of his servant unless he do it by the
command or procursment of his master); Y.B. 11 Edw. IV, 6, pl.
10 (1472), citzd in Wigmore, Responsidility for Tortious Acis. Iis
History-II, 7 Harv.L.Rev, 383, 386 (1894) (whsre master enters an
undertaking with third party and servant carries out undertaking at
measter's command whereby third party is injursd, he shall not have
an action against the servant but against the master). Although the
tortious act was that of ihe servant, liability was imposed on the
master on ihe principle “ qui facit per alium facit per se” (he who
acts through another acts himself). The maxim appiied oniy whers
the tortious act had been commanded by the measter; it did not
apply to the case of n=gligance, since the master does not

ordinarily direct his servant to be negligent. ...
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In the present cese, Long admitied in his dsposition that he is the sole shareholder of the
several fireworks siorss owned by him and that he is the sole dscision maker, He tesiified at the

June 18, 2007, hearing:

Q. [by Mr. Utsey] What’s your relationship to the
Fireworks Superstors?
A. I'm sole owner of the Firsworks Superstore,

o

== - - o Longalso testified or cross examination:

Q. [by Mr.-Wood] :.. There is one person who is in charge of Firsworks
Superstore and that is Willard Long; is that —

A. That’s exactly right.

Q. Aliright. I got the right man in front of the;ua ,don’t I?

A. You do.
Trp 03, lines 1-7.
He also testified:

Q. Now, how meny iotal fireworks storss — individual
storss — do you own in the Walterboro area, not just right
here at this exii? -
A. Five, )

Q. Allright. \Iow, what ars the names of those stores?
A. Hobo Jos’s Megastore, Fireworks SLp erstore, Wild
Willy’s Fireworks Warshouse, Hobo Jog’s No. 2, and

Lucky’s Firsworks.

Trp 196, lines 14-22,

Thersfore, Long cannot evade personal liabiiity for actions that he commanded.

Issue 2 - Discovery

3

Presently, thers arz outstending issuss pertaining to sach party’s discovery of the other

’

party’s financial information. In addition to Plaintiff’s claim for damages (as well as an

iiss fo Plainii

ﬂ

injunction), Long has a counterclaim for losL Sunday saiss which he

stors’s remaining open or Sundays.
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On May 30, 2007, Plaintiff served Long with PLAINTIFF ’S%}EQUEST FOR
PRODUCTION which is now the subject of Plaintifi’s pending Motion to Comnpzl. On August
24,2007, Long respondsd with objections to some of Plainiiff’s Requssts io Produce, io wit:

Plainiff’s Request No. 5. Copiss of the profit and less statsments or
similar Documents that show the revenues and expenses of Your Client’s

three storss near the Plaintifi"s store in Walterboro. This request is Limitsd
to the period of January 1, 2000 to the presant.

: Long’s response. Defendant objects to this request on the ground that
TT T T Tt seeks privileged imformation not relevant to'theissues herein -

Pleintifs Reguest No. 6.-Copises of Your Client’s most recent annual
report to shareholders or pariners (if applicable), financial statement, tax -
returns, or other Documents. that best demonstrate Your Client’s current
nst worth and current financial condition.

Long’s Response. Defendant objects to this request on the ground that
it seeks privileged information not relevant to the issues herein.

Pleintiff®s Reguest No. 13. Copies of any financial statements, tax r=‘ur*1>
or any other Documents that best demonstrate the current net worth of any
corporations owned in whole or part by Your Client.

Long’s Response. See Response to Request No. 6 above.
Plainiiff has likewise objected to giving Long Plaintiff’s financial information. On

August 24, Long se"ved REQUESTS FOR PRODUCTION on Plam‘v.u, and.on November. 27,

2007, Plaintiff responded with objections to some of Long’s requests, to wit:

Defendant’s Reauesi No. 5. Copiss of Plaintifs profit end loss
statements, revenue siatements, and all other financial records relating in
any way to the income of Plaintiff’s store adjacent io Defzndant’s store for
the periof of January 1, 2003, to the present.

Plaintiff’s Objection and Response: Plaintiff will submit this pursuant
to a reciprocity and nondisclosure agreement.

Defendent’s Requsst No. 6. Copiss of Pleintifi®s most recent annual report
to sharzholiders or partners (if applicable), Onancial steiement, tax retumns,
or other documeniation which best demonsirates Plaintiff’s current net
worth,

10
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Plaintiff*s Object ion and Respounse: Plaintiff will submit this.
pursuant to a reciprocity and nondisclosure agresment.

The parties obtained a Consent Protective Order from Judge Shuler aliowing them to
°xcna:1_, iinancial information solsly for purposss of this cese and withoui allowing the

information io bscome public knowiedgs.” Howevsz, they have not baen abls io agree upon the

B

~

cope of the financial information each is to provide the other or the procedure for exchanging
Wsuch moma'l"oil‘_f\l_q ;ag_r_ejrnm. has. ?e_en»rPavhed and aruling is needed on these issues.
There ars two ways fo exchange the financial information each party is reluctant to disclose: (1)
Plaintiff prefers that the pariiss simultans oﬁsly exchange financial information tb rough the
Special Referee who can review it and dete rmins‘ 1s there has been good faith éompliance.
However, even the Special Referse cannot know for sure that each party has complied; or (2)
Defendant prefers that Plaintiff disciose its financial information first, and Long foliow with the
disclesure of his financial information within a few days thersafier.

...Bven if agreement could be reached on the method of disclosure, thers is siiil

disegreement on the scope. Plainiiff stands ready to disclose the financial information reguestsd

.

by Long if Plaintiff is assured that Long will fully reciprocate and give all the information

requested in Plainiifi”s Requests Numbers 5, 6, and 13. Long has indicaied thai he will discloss

financial information concerning the one store that he calls “Firsworks Supsrstore,” bui exclud

his two siores nearby. This is insufficient because Long testified in his deposition that he does

~

not kesp s=paraie sales records for each store, He testifisd in his deposition:

2 judge Shaler’s Order ‘““ORDERED that the partiss and their attorneys are required io keep sirictly
cornfidential and o disclose o no one, other than as necessary to the attorneys ané expeit wimesses, or tax advisors,
or as requirsd by law, the finencial information that each receives from the other by Interrogatories or Requssis io
Produce and responses thereto, or by depositions. Upon disclosure being made to sxpert wimssses and tax

professionals, such expert wimesses and tax professionais shall be advised of the existznce of this Order and the
conse quencss of a viclation of the Order.”

7
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Q.Tby Mr. Wood]. ... I guess your accountanis kee;
frack of which store produces which amouni of money?
A. No. We don’t keep up. We put it all in one pot.

ong depo p 60, lines 21-24,

L—-(

Long has 2lso suggssied that his obiigation would be satisfisd by simply producing his
saies tax returns for “Fireworks Superstors” es filed with the S.C. Department of Revenue, Profit

(%)

and Loss Statements prepared by his accountant, and summaries of sales and sales charts. This

CTUTTT GTfET s6smis {0 bean Offer 1o turt over documentsthat have beer or will-be compiled by Long's- - - -

accountant assigning sales figures to.stores as directed by Long. What Plaintiff seeks are

documents that already exist.
CONCTLUSION

All of which is respectfully submitted.

A

_ Rovert]. Thogmsd =
Rogsers Towndend & Thomas PC
PO Box 100200

Coiumbia SC 29202

(803) 227-2035

Fax (803) 343-7017

Emajl: bthomas(rit-law.com

Attornzy for Plaintiff

)
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CERTIFICATE OF SERVICE BY MAIL
Case 06-CP-15-451

=i

e undersignad employse of Rogers Townsend & Thomes, PC, do hereby certify that

(284

I

£

2
served a copy of the foregoing documsnt upon ths Special Referee and counss! for Defendant by

. U.S. Mail, postage prepaid, on June 2, 2008, at the following addresses:

Document:

PLAINTIFF’S BRIEF ON THE STATUS OF THE CASE AND THE OUTSTANDING

ST T TTTTISSUESTTTT T

Persons Served:

Hon. A. Victor Rawl
Circuit Judge (Retired)
2833 Preakness Stakes
Charleston, SC 29414

Bert Glenn Utsey, IT1, Esquire
Psters Murdaugh Parker Eltzroth & Dstrick, PA
PO Box 1164

Walierooro, SC 29488

Rovert 1. Thorr'(7/
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. Law Orriczs )
PrrErs, Murpsvesr, Parger, Eurzrors & Derrick
PROFESSIONAL ASSQCIARION
RANDOLPH MURDAUGH, 5R.

CLYDE A, ELTZROTM, JR, . 123 WALTER STREET
J':’SANU:':ARK“ PSST OFFICE BCX 1184 (1887-15£0)
RA STRICK - ) RANDOLP} DAUGH
SANIEL £, HENDERSON WALTER20R0, SOUTE CAROLINA 25438 T e ey GR IR
MARK E. BALL TEZLIPHONE! (B43) 549-952¢4
RCNNIZ L, CR2S3Y FAX: (843) 545-3548 OTHER OFFICES:
RANDOLPH MURDAUGH, IV 101 MULSERRY STREET ZAST
8ERT G. UTSEY, Ilf ~ PQST OFFICE BOX 457
R. ALIXANDER MURDAUSH . HAMPTON, SC 29524
RANDOLPH MURDAUGH, !l ’ TELEPHONE (803 543-2111
GRAHAME E, HOLMES . . . FAX (803) 543:3543
LEZ D. COPE :
- © WEST WIL TREZT
| MATTHEW v, cRescH June 18, 2008 | PoST oFRICE B0k ator
M. LEAGUEZ BOYLETON —~ . e i ce = -.ice-.-.POST OFFICE.B2X.2500... .. e
RIDGELAND, SC 28836-2500

TELEPHONE: (843} 726-513]

' oF counsz
L FAX: (B43) 726-6057

4. ROBERT PETERS, JR.

The Hon. A. Victor Rawl
2835 Preakness Stakes
‘Charlaston, SC 29414

.Re:  Nesitec Enterprises, Inc. d/bia Fireworks Supermarket v. Willard Long
dib/a Foxy's Fireworks, and d/b/z Firsworks Supersiore
C/A No.: 2008-CP-15-461

Dear Judge Raw!:

Psr yourinsiructions ai the June 12, 2008 hearing in the above referanced mattsr, | am
forwarding proposed Orders for your consideration. .

If the enclosed meseis with your approval, please sign ine Ordars and return same fo me
in the provided self-address stamped anvelops for filing and service. |If you dssire changes io
the enclosed, plsase do not hesitate o contast me and | shall be happy to maks the requested

madifications.
By ccpy fo counsel, | am advising all pariies of this transmittal.

Thank you in zdvance for your attention and Kind considsraiion,

Sinceraly,

Bert C. Utsay, lll

BGU,l/hd
Enclosuras

-

oo Roberi P. Weod, Esouirs
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- Willard Long-dfb/a-Foxy's rireworks,

STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

* COUNTY OF COLLETON . ) © CJANOC. 2008-CP-15

Neslizc Entarprises, Inc., dfb/z
Firswerks Supermarkst,

)
)
- )
Plainiifi, )
)

v. . ) ORDER

) .

) i —

)

)

)

)

and d/b/a Fireworks Superstore, -

Defendant.

This matter came before me on Juns 12, 2008 for a hearing on Defendant’s Motion to

Dismiss or, in the alternative, for Summary Judgment or, in the alternative, to Substitute Parties.
Besed upon my review of this file and the arguments of counsel, it is clear that Plaintii’s

claims are against the business known as “Firaworks Superstors” which is a corporation.” The

Compizint does not contain any allegation of & conspiracy beiwssn the individual Defendant.

" and the corporation.” Moarsover, the Complaint does not alisgs failure "to follow corporate

formalities or any othsr basis for piercing the corporate veil of the corporate owner of Firsworks

-

Superstore.

Accordingly, | find that the individual Dsfendant is not the propsr Defendant for the

ciaims presented. Instsad, the action should procesd against the two corporations which have

owned and operatsd Firsworks ouDe'storn at the times relevant to the Plainiif’s claims.
IT IS THEREFORE ORDZERED that Deiendanti's Motion is granted to the exiand that
Willard Long shall be dismissed individually from this action and the corporations Hobo Jog’s,

Inc. end Foxy's Firework Supsrstore,

Morsover, to ths extend Plainiifi wishas fo artxculst= a conspiracy ciaim against \f\/xl,_rd Long,

=t

this actlon, the corporaie name was
tion for “rirsworks Supersiors” in

org, Inc.

' Dafandant acknowladgss that, at the tims of the commence oi t
ais c orz

Hobo Joe's, Inc.; howaver, Defsndant jormed 2 avsarm,
November 2006, The new scorporats name is Foxy's Firework S DLpe‘

|

Inc., shall be subsiituisd g5 Deiendanis in his sizad.
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Proposed Order submitted by

Long's attorney

individuzlly, aléhg with the subjact corporations, Plziniii shall submit fo the undersigned, no
later than. July 12, 2008, & prdpcsed Amendad Complaint setiing forth any such claims 2s well
zs & short Memorandum of Law sxplaining the legal besss for asseriing the clalms. If Plaintiff
does so, Defsndant shall héve ten (10) days thersafter within which to fils a rssponse

Memorandum of Law. The-Court will thersafter rule, without further hearing, whather Piaintii

has the right to-amsnd Its Complaint as requasted.

A. Vicior Rawl, Special Referze

June 2008

Charleston, South Carolina
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STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON PLEAS
COUNTY OF COLLETON ) CIANC: 2006-CP-15-451

Neeliec Enterprises, Inc., d/b/a
Firsworks Supsrmarkst,

Plaintiff,

V.

e e e e e e e

"Willard Long dlbla Foxy's Firaworks,
and d/b/a Fireworks Superstore,

Deizndant.

N et e e

This matier came before me on June 12, 2008 ior a hearing on both partizs’ Motions to
Coi’npel. Based upon my reviéw <:3f the %ila, the arguments of counsel, and the applicable law, |
grant both Motlons subject fo the parameters set forth below.

IT IS THEREFORE ORDERED:

1. Each party's financial information is relevant (af least fo;' discovary purpeses, ff not for
tﬁal) fo -t-heAr;arLi'eé’ claims and défénééé; e

2, Becauss some time limits must be placed.upon the scope of the discovery of this
financial information, | find that both parties shall be entitled to finzncial im’ormaﬁor; from-the
other for the period of January 1, 2003 through July 31, 2008;

3. Inasmuch 2s Defendarﬁ owns several firaworks businessss and, at lsast at one‘poin}f in
fimz, maintainad corsolidated financial information for all of thess businesses, Plaintiff is
er.xtitled io tha requested discovery of financial information with respect all of the fireworks
businessss in Walterbore in which Dsfendant has an ownership interast;

4. Not later than July 31, 2008, the pariiss shali supplement thsir written discovery

responses to sach fo provide all up-to-date financial iniormation responses i those discovery
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5 ~ ,
Proposed Order submitted by
Long's attorney

5. Not la
rasponsas 10 inciuds all additional

5. All financial information prod

June 2008

Charlesion, South Carolina

isr than August 31, 2008, the partiss S

responsive financiai information thro

Corfidentiality Order dated Ssptember 25, 2007 snter

hall supplement heir writien discovery

ugh July 31, 2008; and

uced consistent with this Order shall be governsd by the

=4 in this action.

- . A Nictor.Rawl, Speciel Referse

[N
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Te 8037717900 : - ROGERS TOWNSEND & THOMAS, PC
Fax 803-342-7017 ATTORNEYS AND COUNSELORS AT‘ LAW
rman PO Box 192200 {29202) WWW.RTT-LAW.CONM Roazrr |, Tromas
. BTHOMAS@RTT-IAW.COM
220 EXECUTIVE CZNTER DRIVE, SUITEIGY (8¢3) 227-2013

Coiumzia, SouTH CAROLINA 20210

' June 18, 2008

Honorable A. Vicior Rawl
Circuit Judge (retired)

- —--=2835.Preakness. Stakss..... o . _. U

Charieston, SC 29414

Re:  Neeltec, Inc. v, Willard Long
Civil Action 06-CP-15-461
RTT1le 712.8

Dear Judge Rawl:

Ihave drafied and I enclose herewith two proposed Orders on the issues raised before
you Thursdey, June 12, es alternatives to the two proposed Orders submitted o you by Skip.

Order on discoverv issues

I view Skip’s proposed Order on the discovery issues as being insufiiciently specific. It is-
not enough to say that each party is to provide up-to-date financial information. There wers
specific discovery requests that have not yet bsen answered, and I think those specific requests
should be spelled out in the Order so that there can be no misunderstending about what has bes
requested and what is being ordereC. Ihave tried io do that in the enclosed proposed Order.

Order on Defendant’s Motion for Summary Judement
or in the alternative for a substitution of parties.

I eamestly request that you revisit this issue for the reasons staied in the proposed Order

Ly

I am at peace with the naming of Mr. Long as the defendant because he is the person who

a5

committed or orchestraied the acts that we contend are acts of unfair trade practice

I malke it a practics to read the pubiishad decisions of the South Carolina Supreme Couri
and the Court of Appeals on weekends, and this past weekend, I was reading the Supreme Court
ecision in Colz v. Raui (dscided June 9, 2008), 2 medical malpractice case. Inoticed a feature
of that case that I ordinarily would not heve noticed. The plaintiff in that action susd Dr. Raut

Ld.'vﬁuaﬂy (as well as the P.A. of which he is 2 member and inferentially an owne er). The

ntlf‘y of the dsfendent was not an issue in the case and was not d1>c sed in the court’s
opz:uon, buf in that case, like Lms one, the physician who commitisd the allsged wrongiul acts
got sued, and no one argued that he should be shelisred by the P.A.
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xamnl° that can be anpr3c1at°d by lawyers who sue raiiroad companies in

Another e
a South Carolina residzsni,

crossing casss is the practice of naming a local railroad smployes, i.e,
2s 2 defendant in some Instances to defeat diversity of citizenship. I don’t meks that observation
in a critical way; when the rules permit it, it can be good lewyering. The point is, the local
railroad emplovee who allegediy failed to ring the bell or blow the whistle cannot gst out of the
case on summary judgment or a substitution of the railrcad as the named defendant. I would add
that if a superior, i.e. a manager, specifically insiructed him to operate the locomotive in 2 way
that was negligsnt, the superior could be named as a2 defendant and could not avoid liability by

hiding behind the corporaie structure.

I hope that.] am not testing your patience on this issue, but. I genuinely and eamestly

believe that I am corract.

Sincsrely youss)
vt Tz

’ Robert J. Thomas
fim

CC:
Bert Glenn Utsey, I, Esquire
Psters Murdaugh Parker Eltzroth & Detrick, PA
PO Box 1164
Walterboro, SC 29488
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Proposed Order submitted by
n

Appellant's attorney

STATE OF SOUTH CAROLINA _ IN THE COURT OF COMMON PLEAS -
COUNTY OF COLLETON 06-CP-15-461
Nesltec Enterprises, Inc. d/b/a Fireworks
Supermarket,
Plaintiff,
Vs. ORDER ON DEFENDANT’S MOTION FOR

L o SUMMARY JUDGMENT
Willard Long d/b/a Foxy’s Fireworks, and
d/b/a Fireworks Superstore,

Defendant.

(712.8)

After being appointed Special Referee, the undersigned held a status confsrence and
considersd among other matters Defendant’s Motion for Summary Judgment or in the alternative
for a substiitution of parties. The motion asserts that Defendant Willard Long is not the owner of
Fireworks Superstore; that Fireworks Superstors was owned by by Hobo Joe’s, Inc. 2 South |
Carolina corporation, when this action was commenced; that Fireworks Super Store is now
owned by Fox’s Firsworks Superstors, Inc., a South Carolina corporation; that Plaintifi has not‘
asserted a claim for piercﬁig of the corporate vail as 1o either of these corporations; and that
Plaintiff has sued the wrong party. In the alternaiive, Defendant asserts that Willard ang be
dropped as a Defendant in this action and that Hobo Joe’s, Inc. and Fox’s Fireworks Superstore,
Inc. be added as Defzndants.

Standard for Summary Judement

This Court reviews the grant of a summary judgment
motion under the same standard as the {rial court, pursuant o Rule
56 (c), SCRCP: summary judgment is proper when thers is no
genuine issue as to any material fact and the moving party is
entitled to judgment as a matter of law. E.g., Burriss v. Anderson
Countv Bd. of Educ., 369 S.C. 443 633 S.E.2d 482 (2006Y;
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Dawkins v, Fields. 354 S.C. 58. 580 S.E.2d 433 (2003). When
determining if any triable issues of fact exist, the evidence and all
infarences which can be reasonably drawn from the evidence must
be viewed in the light most favorable io the non-moving party.
Wilson v. Stvie Crest Products. Inc., 367 S.C. 653. 656. 627 S.E.2d
733. 735 (2006). Moreover, even if there is no dispute regarding
the evidentiary facts, but only as to the conclusions or inferences to
be drawn fiom them, summary judgment should be denied. Id.

Montgomery v. CSX Transportation, Inc., 376 S.C. 37, 47. 656 S.E.2d 20, 25 (2008)

" The Identitv of the Defendant

This action was filed June 30, 2006, against the individual, Willard Long. The
acts of unfair trade practice alleged in the complaint were allegedly committed or orchestrated by
him. He does not deny that. In his testimony given on June 18, 2007, he testified: :

Q. [by Mr. Utsey] What's your relationship to the
Fireworks Superstore? ‘
A. Pm sole owner of the Fireworks Superstore.

Trp 195, lines 9-11.
Long also testified on cross examination:

Q. [by Mr. Wood] ... There is one person who is in charge of Fireworks
Superstore and that is Willard Long; is that -

4. That’s exactly right.

Q. Allright. I got the right man in front of the judge, don’t1?

A. Youdo.

Tr p 203, lines 1-7.

He also testified:
Q. Now, how many total fireworks stores — individual
stores — do you own in the Walterboro arsa, not just right
here at this exit?
A. Five,
Q. All right. Now, what are the namss of those storss?
A. Hobo Joe’s Megastore, Fireworks Superstore, W iid
Willy’s Fireworks Warehouse, Hobo Joe’s Ne. 2, and
Lucky’s Fireworks.
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Tr p 196, lines 14-22.
Therefore, Long cannot evade personal liability for actions that hs commitied or

orchestrated. Applicable here is-\‘he principle that “An individual is charged with the

conssquences of an act done directly by himself or indirectly by another at his command. Qui

Jacit per altum facii per se; and it is none the less his own act that it has been done by his agent

ereunto specially. authorized.” Sams v. Arthur, 135S.C. 123,133 S.E. 205 (1926). Long . .. _ . ..

-admittedly caused or commanded the acts that constitute the unfair trade practices alleged by

Plaintiff.

The existence of a cornorate entitv

Moreover, there is testimony from Long himself that Fireworks Superstore, Inc. was not
incorporated until November 2006 some five months after this action was filed against him. Tr
of June 18, 2007, hearing, at pp 95 -196. Long argues that even before that date, it was owned
by another corporate entity or an LLC totally owned by him, but no documentation showing
ownership of“Fireworks Superstore™ has been offered by Long to support that assertion. Rule
36, SCRCP, contempiates thai a motion for summary judgment be supported by a showing that

~

thare is no genuine issue of fact,
Accordingly, Longs motion for summary judgment or a substitution of defendants is

denied, and it is so

ORDERED.

A, Vicior Rawl, Special Referse
June , 2008
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STATE OF SOUTH CAROLINA )
)

COUNTY OF COLLETON )

NEELTEC ENTERPRISES, INC,, )

D/B/A FIREWORKS SUPERMARKET, ) DOCKET NO.:
) 2006-CP-15-461 '
PLAINTTFF, )
' ) DEPOSITION
y OF

WILLARD LONG D/B/A FOXY'S )
FIREWORKS, AND D/B/A FIREWORKS).  WILLARD LONG
SUPERSTORE, )

DEFENDANT, )

)
DEPOSITION OF WILLARD LONG, TAKEN BEFORE AMY GODLEY,

A NOTARY PUBLIC IN AND FOR THE STATE OF SOUTH CAROLINA, .. .

COMMENCING AT THE HOUR OF 12:28 P M, TUESDAY, NOVEMBER 28TH,
2006, AT THE OFFICE OF PETERS, MURDAUGH, PARKER, ELTZROTH &
DETRICK, 123 WALTER STREET, WALTERBORO, SOUTH CAROLINA.

COoPY
REPORTED BY

1 AN[Y GODLEY FREEMAN

WIELLARD LONG

Page 1
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1 warranty work anc things like that.

2 Q  Any other lewsuits?

3 A TWhen we closed the business dowr, we had to maks

4 paymenté to Polaris for what they said was the
5 Giffersnce when we went out of business.
6 Q Tiow was that case resolved? Did you settie-up and pay
7 them?.
g A Making payments.
"9 Q  Still making paymeiits?
10 A Uh-huh.
11 Q ‘Was-that 2 lawsuit in federal court or state court?
12 A State,
13 Q Any other lawsuits?
14 A Wait a minute, it never did go to court. We never went
“to court.
Q I am just wondering about people suing you.
No, we nsver went o court.

5

6

7A

18 Q Any.other lawsuits?

9 4 Nosir.
0

Have you or any 0f your businesses ever filed

Qo

21 banlauptcy?

S22 A No, siz.
23 Q Triternsirysar heveyou changsd ownershid of any of
24 your companies?

25 A No, sir.

WILLARD LONG Page 14
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1Q So HoBo Joe's, Inc -
2 A Other than incorporated.
3Q You've incorporzisd some new businesses?
4 A Weincorporated all of our businesses.
5Q When dic you do that? .
6 A It's been about four or five months ago, four months
7 maybe. My accountants handled all that.
8 Q Who is your accountant?
9 A Steve Murdaugh. -~ 7
10 Q He is here in town?
1A Yessin -
12 Q And he incorporated al! of your businesses?
13 A Yes, sir. ’
14 Q And some of your businesses were not incorporated
15 before four or five months ago is what you are telling
16 me? '
17 A We ran them under HoBo Jog's. HoBo Joe's 1s
18 incorporated. .
19 Q 1522, ‘Now you've spiit them out-into separate-
20 companiss? '
21 A That's right.
22 Q- Who owns HoBo Joe's?
23 A 1do, sole owner.
24 Q Who owns thess other little companies?
25 A Ido.

WILLARD LONG

000044




' position
Direct Examination by Bob Wood
00016

1Q Are you marriec?

2 A No, sir

3Q Do you own the lznd where your 5i072s are iocated?

4 A 1 own the land at FoBo Joe's and I own the land at

5 Firsworks Warchouse.

6 Q Which is kind of next 10 HoBo Joz's?

7 A Right. The Weille Houss dividss us.
8 Q Do you own any other land?

9 A ""hai’s all T own. 1lease the other ‘fireworks stores.

10 Q peaking of leases, do you havs 2 lease with Mr.

11 Fishburns?

12 A s expired now.

13 0 So vou have itona week-to-week of day-to-déy or

14 month-to-month basis?

15 A We had it for three years and it expired.

16 Q  Doyouhavean understanding with him that if it were

17 to run — Do you have at understanding with him right

18 now that if you wanted fo leave OF if he waried to TUR.

19 you out, you or he would be entitied to so-many days

20 notice?

21 A T am not sure. I'd have 1o look at that lease.
22 Q Okay. 1just wani to make sure you ars the only - - .
33 sharsholder.of HoBo. Joe's, Inc?

24 A VYas, Sir.

25 Q  Who is your bask? Who doyou penk with?

WILLARD LONG Page 16
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Perkins & Young, L.L.C., 112 W, Main Street, Xingst
South Carolina, : :

Neeltec Enterprisss, Inc. v. Long
6/18/2007
Ty
State2 o Szuth Carclina )
)
County of Colleton )
) 2006-CpP-13~-481
}
Nze=liec Enterprises, Inc.,
é/b/z Tirswcrks
. ) -
Supermarket,
)
)
Plaintiff,
)
) Motions Hearing
vs.
)
)
Willard Long d/b/e Foxy's
)
Fireworks and d/b/a
)
Pireworks Superstors,
: )
PR )
/ ! Ao Faim =
L Defendant.
The within motions hearing was taken bsiore Stephen
K. Tackett, a notary public in and for the State of
Carolina, commencing at the hour of 2:0Z p.m.,
, June 18, 2007, at the sifice cf Wheistione Myers
Tree,

i
- rprs < SPTTRTYT YT

803-745-8100

]

=

o,

t
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Neeltec
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ZPPEZRENCES
The Court M. Duzns Shuler, Esg.
For the Plazintifs Ropert P. Wood, Esg.
Rogers Townsend & Thomas, P.C.
Post Office Box 100200
(200 Executive Center Drive, Suite 109)
e Columbia, South Carclina 25202
For the Do-sn‘:nt' Bert G. Utsey, III, Esg.
Peters, Murdaugn, Parker, Eltzroth & Detrick, P.RA.
Post Office Box 1164
(123 Walter Street)
Walterboro, South Carolina 25488
Also present: ‘
Dennis Neeley Willard Long
Cornelia Neelesy Sonyz Herndon
Shirley Crosby Sean Foerster
Ben Brumiield Mike Windham
j TNDEX
Witness No. 1: Dennis Neeley
Exzminztion by Mr. Wood: 11
Examination by Mr. Utsey: 89
Witness Nc. 2: Shirley Crosby
Examination by Mr. Wood: 141
Exzmination by Mr. Utsey 155
Resxaminztion by Mr. Wood 162
Witness No. 3: Beﬁ Brumfield
Examination by Mr. Wood: 1
Examination by Mxr. Utsey: 174
Witness No. 4: Willard Long
Examination by Mr. Utsey: 195
Examineation by Mr. Wood: 202 i
Reexamination py Mr. Utssy 221
Resxamination by Mr. Wood: . 222
)
Southern Reporting, Inc.
803-749-8100 www.southernreporting.net




6/18/2007

EXHIBITS
(311 exhibits were retained by the Court.)
Piaintifi's Exhibit No. 1, Tax map i6
Plaintifi's Exhibit No. 2. 17
Plaintiff's Exhibit No. 3, Photograph 32 E
Plaintiff's Exhibit No. 4, Photograph - 32
Plaintiff's Exhibit No. 5, Photograph 35
Plaintiff's Exhibit No. 6, Photograph 35
Plaintiff's Exhibit No 7, Photograph 37
Plaintifi's Exhibit No. 8, Photograph. 40 g
Plaintiff's Exhibit No. 9, Photograph 52 i
Plaintiff's Exhibit No. 10, Photograph 58‘§
Plzintifi's Exhibit No. 11, 2hotograpn. 60
Plaintifi's Exhibit No. 12, Photograph 60 g
. Plaintifi's Exhibit No. 13, Photograph. 61 §
i Plaintiff's Exhibit No. 14, Photograph. 62
Plaintiff's Exhibit No. 15, Photograph. 62
Pigintiff's Exhibit No. 15, Photograph 63
Plzintifi's Exhibit No. 17, Photograph 63
Plaintiff's Exhibit No. 18, Photograph. 64
Pizintiffi's Exhibit No. 1S5, Photograpn. 64
Plaintiffi's Exhibit No. 20, Photograph 64
Plzintiffi's Ezhibit No. 21, Photogrzph. 65
Plaintiff's Exhibit No. 22, Photograph. 74
Plezintifi's Exhibit No. 23, Photograph 74
Plzintiff's Exhibit N 24, ?Photograph 72
Plzintiffi's Exhibit WNo. 25, IRS3 documentation g4
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Neeltec Enterprisss, Inc. v. Long
6/18/2007
Page 5
1 PROCEZDTINRGEG
2 THE COURT 211 right, sir Well, we on the record now
3 it's two - o'clock Kingstrese. Motion by the
¢ plaintiff today This is the first of -- of, I
3 -~ SUppose, several motions thet I'm to hear My
6 underst;ndlng is that I have been -- this case heas
7 been refsrred to me by Judge King and Judge
8 Buckner, and think 211 of the -- of the issues

15

'_l

a motion for a
are  Two or.-ithree
TO hear it.

Wood from Columbis;

rom Wzalterboro; nis

Yy, we& arza not hers
basis, but

=l

18 THE COURT: Mr. Wood

20 MR. WOOD: Rlrezdy filed with the Court is- our motion

21 for -- I'm sorry -- 1it's Dennis Neelesy's affidavit,
22 and I just refer the Court to that. Hs filed that
23 with a motion for temporzxry injunction last fzl11,
2¢ and -- and somes mztters hzave occurred since that

25 affidzvit was filed with the Court, but it is part

Southern Reporting, Inc

000050




Dennis Neeley

Cross examination by Bert G. Utsey,
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20 -- your testimony is that a customer would pay a
3 higher price for the same fireworks because of the
‘¢ color of your sign as opposed to buying the cheaper

5 - - -fireworks Zrom Mr.--Long's-store?... ... . ..
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Neeltec Enterprisss, Inc. v. Long
6/18/2007
) H
Pzge 138
1 Exhibit 24. Is it simply "Foxy's" or is it
2 "Foxy's. Fireworks Superstore"? And that's
3 "Foxy's Fireworks Superstore, Inc." on the top
4 cf Exhibit 24. .And we can tzks & brezk.
5 - Youx Honor,.just.--.I want to.point out
6 in my propossd temporary injunction -- I point
7 out something called a "anti-dissection
8 doctrine" or "tnéory," or something that says |
5 as a matter of 'fact a judge -- a finder of
10 fact is not supposed to look at the individual
1L words, lstters, colors; you look at everything
12 zs a whele zand you ask Is there confusion zas
13 g wheie? I just want to- point.that out to.the
14 Court
15 THE COURT: All right.
15 MR. WOOD: W='ll tezke a brezk
17 THE COURT Let's take zbout five minutes.
18 (Off the record from 3:47 p.m. until
19 3:56 p.m.)
20 MR, WOOD: Your Honor, my -- your Honor, my next witness
21 is going to be Shirley Crosby. 2And I'll ask hsr to
22 come up, Pbut while she's coming up, vyour Honor, I
23 want to publish & couple things out of Mr. Long's
2¢ deposition, Jjust to cleszr it up befors anything
25 gets out of contirol or forgotten here
/ S _ =
Southern Reporting, IncC.
803-749-8100 www.southernreporting.net
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Offer of portions of deposi
of Willard Long
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THE COURT: Okay.

[
bt

zZ  MR. WOOD: On page 9 of his deposition -- that pags
2 TEEZ COURT: Mr. Long, you szay?

4 MR. WOOD: VYes, sir. The defsndant. I asked him --
5> - MR.-UTSEY: (To Mr. Wood) Hang on, let me get --. 1if you

6 - don't you mind.
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Neezltec Enterprisss, Inc. v. Long
6/18/2007
Page 141
b "QUEST see now. You split them out

(9% )

-
W

Q

=

BY MR.

i

do .

compani

"ANSWER: I do."

So I just want t

the Unfair Trade

o]
3
Q.
M
=

(9]
[e]
o
[
t

This

n

tores.
to your attention
c

ould vou

WOOD:

owns

Who owns these

Hobo Joe's?
.sole.owner. . ..

little

other

0o let you —-- we're suing
Practices Act, which i1s a

ou been manager oi Fireworks
orc, South Carolina?

22 Q Do you live in W
23 Y Yes, sir
24 Q Bow many other employess generzlly work zi the
25 store on any one given day?
Southern Reporting, Inc.
g03-745-8100 wwWw . southernreporting.net
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Willard Lbng
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Neeltesc Enterprisss, Inc. v. Long
6/18/2007
\
Page 185
1 MR, UTSEY I hope we make this Ffairly aguick
2 EXAMINATION OF MR. LONG
3 Y MR. UTSEY

0w

el

(o)}

O

A

(W%}

Thomas Willard Long.
All right You've heard us talking about the
Fireworks Superstore.

)

15 2 It's a corporztion
X Q And what is the current nzme of the corporation?
13 Y Foxy's Fireworks Superstocre
13 Q Znd that's-z South Carolina corporation?
20 a Yes, sir
21 Q And vou were permitted by the Secrestary oi States to
22 incorporate with that nzme?
23 :\ Yes, sir
24 Q Ali right When did vyou incorporate with that
23 name? I think Mr. Long -- I mezn, Mr. Wood reszd
]
Soutnern Raporting, Inc.
803-748-8100 WWW.southernreporting.net
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Willard Long
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irect examination by Bert G.
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Neeltec Ent
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Q
o

Hobo Joe's Msga --

Eobo --

-— store?

-- Joe's Megastore

How did vou come up with those names —-- msga st

superstore and warehouse?

We just szt down in the oiffice one day and trie
ith some nzmes other than characters =z

=

cl
O

2z we —-- we triad to put it 21l like a warehouss or a
23 megastors Or a superstore W2 kind of --
24 0 Why was that?
25 A -- patterned azfter these big corporations, Wal-Mart
o)
Southern Reporting, Inc.
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Willard Lo
Cross exam

ng
ination by Robert P

Wood

:ﬁ’fw

Neeitec Enterprises, Inc. v. Long
6/18/2007
i
Pzge 203
! something. There 1s one person who is in charge of

4 i
3.0
6

Firsworks Superstore and that is Willard Long; is
that —-- "
That's exactly right

All right. I got the right man in front of the
judge, don't I7? |

Yoﬁ do. i
And you're not trying to hide behind a-corporation

? for your pesrsonal acts, are you?

10 a No, sir
H MR. UTSEY: Objection.

112 Q And --

~)13- MR. UTSEY: It calls for legzl conclusion.
14 TEE COURT: I sustain. Hs doesn't know that. |
15 -He wouldn't know what it -- hes wouldn't know
16 what . .
7 Q The -— the decisions that wers mads regarding
18 painting the store, naming the store, putting the
s contaziner there, 2ll that stuif, that was done all
20 py Willard Long, wasn't 1t?
2% 2 My dacisior Yes, sir
22 0 Yes, sir Okay That's what I want.. Now, vou
23 testified that the purpose of ths container was not
24 to block the view; is thzt what I hear you sz2y?
25 z I didn't intend to block. I -- I -- my intenticn ]
; _ ) i

Southern Reporting, Inc.
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Document:
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P.O.Box 1164

Walterboro, SC 29488

W%a—

Robert J. mas (SC Bar # 3334

- 000063



