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STA Ii:: OF BOUTn CA?-OLINA 

COUNTY OF COLLETON 

Neeltec E:1terprises, Inc., dlbla 
Fireworks Supermarke~ 

Plaif'ltifL' 

v. 

willard Long d/b/aFoxy'sFireworKs, 
and dlbla Fireworks ?uperstore, ,. . . _# ...... :.. .... 

,Defendant. 

) 
) 
) 
) 

-) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

CIA NO.: 2006-CP-15-461 

ORDER 

This matter came before me on June 12, 2008 fOi a hearing on Defendant's Motion to 

Dismiss or, in the alternative, for Summary Judgment Oi, in the alternative, to Substitute Parties. 

Based upon my review of this file and the arguments of counsel, it is clear that Plaintiff's 

claims are against the business known as "Fireworks Superstore" which is a cDrporation.1 The 

Complaint does not contain any allegation of a conspiracy beivveen the individual Defendant 

and the corporation. Moreover~ the Complaint does not allege failure to follow corporate 

formalities or any other basis for piercing the corporate veil of the corporate owner of FireworKs 

Supe~store, 

Accordingly, I find that the individual Defendant is not the proper Defendant for the 

claims presented, Instead, the action should proceed against the two corporations which have 

owned and operated Fireworks Superstore at the times relevant to the Plaintiff's ciaims. 

IT IS THEREFORE ORDERED that, whiie I am not granting Defendant's Motion to" 

Dismiss or, in the alternative, for Summary Judgment, I am granting Deiendant. the alternative 

relief sought in his motior.; that is, I am ordering t'1at the c:Jrporations Hobo Joe's, Inc, and 

Foxy's Firework Superstore, Inc.; shall be substituted as Defendants instead of Willard Long, 

1 Defendant acknowiedges tnai, at the time of the commencement of this action, t'1e corpoi::!e name was 
Hobo joe's, Inc.; however, Defendant formed a separate corporation for "?=ireworks guperstors" in 
November 2006. The new corpoiate :lame is Foxy's Firework Superstore, Inc. 
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Moraovsr, to t1e extsiit Plaintiff wishes to articulate a conspiracy claim against Willard L:mg, 

individually, along with the subject c:;rporations, Plaintiff shall submit to t1e undersigned, no 

later than thirty (30) days from the date of this Order, a proposed Amended Complaint setting 

forth any such claims as well as a short Memorandum of Law explaining the legal bases Tor 

asserting the ciaims. If Plaintiff does sc, Defendants shall have ten (10) days thereafter within 

-which to--file a response Memorandum of Law. The Court- will Hthereafter rule, without further 

hearing, whether Plaintiff has the right to amend its Complaint as requested. 

A. Victor Raw'!, Special Referee 

CL'-b u."r{- 1.-<[ , 2008 
\ \ 

Charleston, South Carolina 
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STA TE OF SOUTH CAROLINA 
COUNTY OF COLLETON . 
rN THE COURT OF COMMON PLEAS 

Neelteck Enterprises, Inc., et al. 

Plairltiff(s) 

CHECK ONE: 

versus 

JTOME]\iT IN A CIVIL CASE 

Case No.: 2006-CP-lS-461 
Willard Long, et al. 

Defendant(s) 

[ ] nJRY VERDICT. This action came before the court for a trial by jury. The issues have been tried and the 
verdict has been rendered .. 

[] DECISION BY COURT. This action came to trial or hearing before the court. The issues have been tried or 
heard and a decision rendered. 

. []. ACTIONDISMISSED{CHF,C}(REASON): [] Rule T2(b),SCRCP; [] Rille 41(a);SCRCP (Vol. nonsuit} 
[ ] Rule 43(k), SCRCP(Settled); [ ] Other -

[] ACTION STRICKEN (CHECK RP.SQN): [] Rule 40G),SCRCP; [] Bankruptcy; [ ] Binding l\rbitration, 
Subject to right to restore to confirm, vacate.or modify. arbitration award; [] Other 

IT IS ORDERED A.T\TD ADJUDGED: [ J See attached order; [X] Statement of Judgment by Court 

Case is referred to Victor A. Rawl as special referee with finality. 

Beaufort, South Carolina, 

C=) Mav~. 2008 
Date Judge . 

This judgment was entered on the ld..- Day of ..... .[---,-,,'-1· {;..J..-...o..O?----' 200 'b. and a copy mailed first class this ~ Day 

of (\A(u..". , 20 0b. to attorneys of record or to parties (when appea.-ing pro-se) as follows: a 
Attomey(s) for Piaintiff(s) Attomey(s) for Defendant(s) 

SCRP Form 4(Rev. 2/96) Clerk of Court 
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STATE OF SOUTH CAROLINA ) 

) IN THE C01JRT OF CONfMON PLEAS 
COUNTY OF COLLETON ) 

Neeltec Enterprises, Inc. d/b/a Fireworks 
Supermarket, 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 
) 
) 

Willard Long d/b/a Foxy's Fireworks, and ) 
dfo/a Fireworks Superstore, ) 

Defendant. 
) 
) 

--------------------------) 

06-CP-1S-461 

ORDER 

This matter came to me by way of Order of Reference executed by Honorable 

Howard H. King, dated FebIUa.t)' 14, 2007, and a hea..-ing on a temporary injunction has been 

held. 

The undersigned now finds himself v,rith a conflict of interest, and the plaintiff has 

requested the undersigned to recuse himself from this matter. 

Accorciingly, the Special Referee does now recuse himself from further hearing of 

this matter. 
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STATE OF SOUTH CAROLINA . ) 
) 
) 

IN THE COURT OF COMMON PLEAS 

COUNTY OF COLLErON ellA No.: DI.9 - C,?- 15 - L..j i.J \ 

Neeltee Enterprises, Inc. d/b/a Fireworks) 
Superm3rket, ) 

) 
Plaintiff, . ) 

) 
VS. ) 

) 
Willard Long d/b!§. FoxY's Fireworks, ). 
and d/b/a Fireworks Superstore, ) 

) 
Defendant ) 

----------------------) 
TO THE DEFENDANT ABOVE NAMED: 

SUMMONS 

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, 

a copy of which is herewith s€m/ed upon you, and to serve 3 copy of your Answer to said 

Complaint on the subscribers at their offices.at 452 Upchurch L3ne, (P. O. Box 1515), 

Walterboro, South Carolina 29488, within thirty (30) days after service thereof, exclusive 

of the day of such service; and if you fail to answer the Compl3int within the time 
.. 

aforesaid, the Plaintiff in this action will apply to the Court fOi judgment by default for the 

relief demanded in the Complaint. 

Walterboro, South Carolina 
1h June 2006 
-r--

. BOGOSLOW, JONES, 
& STEPHENS, P.P.. 

BY:_-f--l.A~~:..:o..=~=-=-___ _ 

452 Upchurch Lane 
P.O. Box 1515 
Walterboro, South Carolina 29488 
Teiephone (843) 538-1030 

i 
j 

I 

I 
\ 
\ 

I 
I 

000005 

\ 

\ 
! 

\ 

\ 

\ 
I 
I , 
I 

\ 

I 
! 
I 

\ 



STATE OF SOUTH CAROLINA. ) 
) 

INTHE COURTOF COMMON PLEAS' 

COUNTY OF COLL=TON ) 

Neeltee Enterprises, Inc. d/b/a Fireworks 
Supermarket, 

Plaintiff, 

v. 

CIA NO.: 

) 
) 
) 
) 
) 
) 

... _..' . ) 
.. WiliardL6ng d/b/a Foxls Fireworks, and d/b/a) 

Fireworks Superstore, ) 

Defendant. 

----------------------------) 

Plaintiff alleges: 

) 
) 

DiP - c.P -6- '-1~ I 

COMPLAINT 
(Jury trial)· 

o 
a'I 
.~ 

c::: 
:z:: 

'(;.C' 

o 
.." 
:r: 
,~ 
.~, .. 

1. Plaintiff is the owner and operator of a retail establishment known 

as "FIREWORKS SUPERMARKET" and since April of 1982 has been located at 

1289 Snyder's Highway if]. Walterboro,. South Carolina, near exit 53 from 

Interstate Highway 1-95_ Plaintiff engages in outdoor advertising along the 

northbound portion of Interstate Highway 1-95 to attract prospective customers 

coming out of Florida and Georgia_ 

2_ Sometime ago, Defendant opened and began operating a 

competing retail estabiishment known as "FOXY'S FIREWORKS" located next 

door to Plaintiffs store. Defendant's store is located between Interstate 1-95 and 

Plaintiff's store as a consequence of which- a vehicle exiting 1-95 at exit 53 would 

encounter Defendant's store before seeing Plaintiff's store_ 

3. In the early part of 2006, Defendant changed the' sign on its retail 

est3bllshment to regd "FIREWORKS SUPERSTORE" thereby attempting to 
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capitalize, and in fact capitalizing upon Plaintiffs brand· name' "FIREWORKS 

SUPE:i=i.MARKET" posted in outdoor advertisements along !-95. 

4. Further, on June 28, 2006, after Plaintiff had redecorated the 

outside wall of its store closest to traffic exiting 1-95 at exit 53 with advertising 

display, Defendant placed a large storage container on his property substantially 

blocking thevi~w_ot saicj f.edecorated wall.-advertisingdisplay from· persons· ... 

exiting 1-95 via exit 53. The storage container is approximately 45 feet.in length, 

and approximately 9 feet in height, but the height is slightly elevated by supports 

for another foot approximately. 

5. Defendant's actions constitute unfair trade practices in violation of 

the South Carolina Unfair Trade PraCtices Act ("SCUTPA") by employing unfair 

and deceptive acts or practices and unfair methods of competition, all of which 

have damaged; fhreaten·t6damage, -and Gonti~uetb·damage Plaintiff's business 

by reducing the sales of Plaintiffs merchandise. 

6. By reason of the foregoing, Plainti~ is informed and believes that 

Plaintiff is entitled actual, punitive and statutoi)' treble damages, and ?Iaintiff's 

attorneys' fees and costs. 

WHEREFORE Plaintiff prays that Plaintiff have judgment against 

Defendant for actual, punitive and statutory tieble damages, and Plaintiff's 

attorneys' fees and costs. 

{Sign3turs Page to Follow} 

000007 

\ 

\ 

\ 
\ 

\ 

\ 

\ 
i 

[ 
1 

I 
I 
I 

~ 
I 

I 
i 

\ 

\ 

\ 

\ 

\ 



June~J 2006 Attorneys rOj Plaintiff 

000008 

-i 
I 

I 
I 

I 
I 
I 
I 
I 
I 

i 
) 
I 

! 
I 
i 

I 
I 
I 

I 
I 
! 
I 
i 
! 
i 

I 
I 

I 
i 
I 

I .-

I 
I 



ST p,E OF SOUTII CAROLINA 

COUNTY OF COLL::TON 

Neeltec Enterprises, Inc., d/b/a 
Fireworks Supermarket, 

Plaintiff, 
v. 

Willard Long d/b/a Foxy's Fireworks, 
and d/b/a Fireworks Superstore, 

Defendant. 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 

- ) 
) 
) 
) 

IN THE COURT OF COMMON PLE.AS 

C/,A, NO.: 2006-CP-15-46 i 

o 
en 
c.... 
c::::: 
r-

ANSWER AND COUNTERCLAIM -
-(Jury TrialDemanded) -:-

" ::z: . 

~-

Defendant ar:swers Plaintiff's Complaint and counterclaims against the Plaintiff 

as follows: 

1. He admits, upon information and belief, the allegations of paragraph one (1). 

2. Answering the allegations of paragraph two (2), he admits. that Hobo Joe's, In:::., 

a South Carolina corporation, some time ago opened and began operating a competing 

retail establishment known as "Foxy's Fireworks" located next door to Plaintiff's store 

between Interstate 95 and Plaintiff's store, as a consequence of which a vehicle exiting 

1-95 at Exit 53 would encountai the store before seeing Plaintiff's store; however, he 

denies the remaining allegations or paragraph two (2). 

3. Answering the allegations of paragraph three (3), he admits that in the early 

part of 2006, Hobo Joe's, Inc., changed the sign on its retail establishment to read 

"FireworKs Super Store"; however, he deilies the remaining allegations of paragraph 

three (3). 

1 
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4, Answering the allegations of paraqraph four (4), he admits thai Hobo Joe's, Inc, 

has placed a storage container in front of its store; however, he cienies the remaining 

allegations of paragraph four (4), 

5. He denies the allegations of paragraphs five (5) and six (6), being alf the 

remaining allegations of Plaintiff's complaint. 
.- . -. . . . - .... 

6. He denies each and every allegation of Plaintiff's complaint which is not 

hereinabove adrnilled. 

FURTHER ANSWERING THE PLAINTIFF'S COIv1PLAINT 
AND AS AN ,~DDllIONAL DEF=NSc DEFENDAN I ALL:::GES: 

7. Plaintiff has sued the wrong party. Willard Long does not personally operate 

the Fireworks Super Store. That retail establishment is operated by Ho!:>o Joe's, Inc. 

Therefore this action should be dismissed as to Defendant. Defendant will consent to 

the substitution orthe ProflP.' Defendant. 

FURTH=R ANSVV=RING TH= PLAINTIFF'S COIv1PLf.I,INT 
AND AS AN ,A.DDlIIONAL DEFENSE DEi=:::ND.A.t-..JT Ali l.:GE:S: 

8. Plaintiff's complaint fails to state facts sufficient to constitute a cause of action 

and should therefore be d:smissed pursuant to SeRe? 12(0)(6), 

FURTHFR ANSWeRING THE PLAINTIFF'S COMPI /!,INT 
AND AS AN ADDI IIONAL Df=F~NSE D~F=NDANT AI I =G::S: 

9. Plaintiff's claims should be barred by Plaintiff's unclean hands andior other 

wrongful acts. 

FURTHER ANSW~RING THI= PLL>..INTIFF'S COMPLAINT AND AS AN ADDITIONAL 
DEF;;NS;- AND BY WAY OF COUNTt=RCLAllvi D=;::=t>JDANT ALL ..... G ... S: 

10. Plaintiff has been operating and continues to operate its retail establishment on 

Sundays in vioiation of applic8!Jle staie and local laws. 

2 
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11. Plaintiff's conduct as desci'ibed above constitutes unfair and decapiivp. i'lr.t.s or 

practices in the conduct of tiade or commerce. 

12. Plaintiff's actions are capable of repetition, have been repeated, adverseiy 

affect the general public, and are in violation of the South Carolina Unfair Tiade 

Practices Act ("UTP;\"), S.C. Code Ann. §39-5-10 et seq. (1976, as amended). 

13. Hobo Joe's; Inc. has suffered damages as a direct and ;:>roximate result of 

Plaintirr:; violation of the UTPA. 

14. Given the intentional, willful and knowing nature of Plaintiff's conduct, Hobo 

Joe's, Inc. is entitled to an award of not only actual damages, but also treble damages, 

attorney's fees, and costs pursuant to the UTPA. 

FURTH~R.ANSWERING THE PLAINTIFF'S COMPLAINT ANn AS AN ADDITIONAL 
DEFENSE AND BY WAY OF COUN I ERCLAlfv1 DEF;.-NDAN I .A.LL~GES: 

15. Defeno8nt rea lieges t'le foregoing allegatior.s Qf the Countercfaim as if fully set 

forth herein. 

16. Plaintiff's conduct as described above constitutes a public nuisanGe in that it 

unreasonably interferes not only with the use and enjoyment of land by Hobo Joe's, 

Inc., but also the public in general; moreover, it has directly and proximately caused 

damages to Hobo Joe's, inc., as well as the general public. 

17. Plaintiff should be enjoined from Its further violation of applicable laws and 

engaging in a public nuisance as described above. 

18. Hobo Joe's, Inc. is also entitled to an award of actual and punitive damages 

against Plaintiff for ttlis nuisance. 

WH::R::FORE, having fully answered the Plaintifi"'s complaint, Defendant prays 

that the same be dismissed and that judgment be entered on the Counterdaim. 

3 
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.. _. 
By: 

July 14, 2006 
Walter8oro, South Carolina 

PETERS, MURDAUGH, PARKER, 
ELTZROTH & DETRICK, P.A. 

123 S. Walter Street 
Post Office Box 1164 
Walterboro, South Carolina 29488 
Tel.: 843-549-9544 
Fax: 843-549-9546 

g( ~ //~~~ ... 
~RT G. UTSEY, III r!' 
Email: butseV(d{omoed.cQ.._ . lit / . 

Attorneys for Def71 t 

!; 
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) 

( ) 

... - ._- _._._ ..... _--_._---------_ ... "----... ---

STATE OF SOUTH CA __ ROLJNA 

COUNTY OF COLLETON 

Neelte::: Enterprises, Inc. d/b/a Firewod::s 
Supermarket, 

IN" TEb COuKT OF COlvfMON PLEAS 

06-CP-15-461 

===-Plaintiff, 
PUVNTIFF'S MOTION FOR ::c: 

VS. 

Willard Long d/b/a Fox's Fireworks, and d/b/a 
Fireworks Superstore, 

Defendants. 

(712.8) 

TElvl:PO~<\RY INJUNCTION .A,.,...'N~ . 
FOR EXPEDITED HEA.RJNG'~· 

TO: BERT G. UTSEY, IlI, ESQ., ATIOR.NEY FOR THE DEFEND.A.NT: 

YOU wlLL PLEASE TAKE NOTICE that at such time and place as is set by t.1}e court, 

the Plaintiff will move the court for a temporary in.junction: 

a) rest:2.ining the Defenda.Ilt; his' ageilts, servants, and others under his cont:ol from using 

the name Fireworks Super Store or any other name deceptively similar to the Plallltiff s 

servicemark of Fireworks Supermarket; 

b) restraining the Defendant, his agents, serva.Ilts, and othe;:s under his conITol from using 

trade dress deceptively similar to that used by the Plaintiff in its business known as Fireworks 

Supei:market; and 

c) restraining the Defendant, his agents, servants, and others under his control from 

biocrulg the view of the travelh"1g public of the Plaintiff s store, whether by shipping container, 

fence, or any other means. 
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) 

This motion is based on the .A..fiid.avit of G. DeDJ1is Neeley to be filed with the court 

forthwith, Ruie 65 of the South C2Iollna Rules of Civil Procedure, and such other and fur-iller 

matters as may be presented to the court. 

I certify that I attempted to resolve this matter ~'ith counsel for the Defend.ant, but to no 

avail. 

August t. 7, 2006. 

.L. Ma..rvin C. Jones 
jf'7 Bogos16w Jories Stephens & Duffle, PA. 

f" PO Box 1515 
Walterboro SC 29488 
Telephone: (843) 538-1050 
Fax: (843) 538-1060 

,~ 
Robert J. Thomas (SC Bar # 5534) 
Robert P. Wood (SC Bar # 6206) 
Rogers Townsend & Thomas, PC 
700 Gervais Street, Suite 100 (2920 1) 
PO Box 100200 
Columbia, SC 29202-3200 
803/744-1275 
wood@rtt-law.com 

Attorneys for the Plaintiff 

2 

000014 

i 

I 

I 
I 
! 
I 
i 
'I 

I 

I 
I 
I 

I 
! 
[ 

I 
I 

I 
I 
I 

I 
I 
! 



- ---_. __ ...... __ ._. __ ._--------- ~~--.----

~ ".".,' " 

CERTIFICATE OF N_L\ILlliG 
Civil Action #: 06-CP-1S-0461 

I, Robert P. Wood, attomey for the Plaintiff, do hereby certify that I have on August 

c % ,2006, ser-ved the following document upon comlsel of record by mailing a copy thereof to 

him, with proper postage, at l~e address indicated below. 

Document served: 

. Motion for T;mp~rarYInjunction and ExpedIted Heirrillg 

Counsef served: 

Bert G. Utsey, III, Esq. 
Peters, Murdaugh, Parker, Eltzroth & Detrick, P.A. 
P.O. Box 1164 
Walterboro, SC 29488 

==: -­.~ .~. 

~. 

fS)'­
~-
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--------._--.-.-

. SlAT:: OF SOUTH CAROLlNP. 

. COUNTY OF COLLE/ON 

NEEL TEe ENTERPRISES, INC.,d/b/a· 
FIR=WORKS SUPERMARKET, 

. Plaintiff, 

VS. 

WILLARD-LONG d/b/a rQXY~S . 
FIREWORKS, and dfbla r:1REWORKS 
SUPERstORE, . 

Defendant. 

--------------------------~ 

) 
) 
) 
) 
} . 
) 
} 
) 
) 
} 
) 

.,~ 

.(1 

INTHE COURT OF COMMON P!...EAS 

CIA Numbei: 2006-CP-15-461 

NOTICE AND MOTION ,= 
FOR SUMMARY JUDGMENT -.I 

OR, IN THE ALTERNATIVE, .~ 
. FOR SUBSTITUT.LON OF.PARTI::S 1 

-4 ., 
. =z:: 
~ .. 

" . '~. 
U· 
CA· 

TO: ROaERT P. WOOD, ESQUIRE,.ATTORNEY FOR THE PLAINTIFF: 

YOU·WIU ·PLEASE TAKE NOTICE that the Defendant will move this Honorable Court, 

at a time and plaCS1 to be arranged by the Court and counsel involved, for an Order pursuant to 

SCRCP 56 grantin.g the Defendant summary judgment in his favor and dismissing Plaintiffs 

claims against Defendant with prejudice. This Motion is made upon the grounds that Defendant 

Willard Long, individually, is not and never has been the owner of Fireworks Super Store' (the 

store against which Plaintiff asserts its.claims); that Fireworks SUi'er Store was owned by Hobo 

Joe's, In:::., a South Carolina corporation, when this action was commenced; that i=ireworks 

Supei Store is now owned by Fox's Fireworks Superstore, Inc., a. South .Carolina corporation; 

that Plaintiff has not asserted a claim fo; piercing of the corporate veil as to either of these 

COip~ratio~s (no;' is sLi;h ~ claim su'pport~d by the racts): and th~t, consequenfiy,·· Plain'tiff has 
sued the wrong party. 

, Alternatively, in the event the Court is unwiliing to .grant Def~ndant summary judgment 

on these grounds, Defendant respectfully requests that the Court order, pursuant to .seRCP 21, 

tha! Willard Long be dropped ~s a Defendant in this ac-Jon and that Hobo Joe's, Inc. and rox's 

Fireworks 'Superstore, Inc. be addac as Defencants. 

- 1 -

.,:,'; .• 1, . • ·t.,,, :..... '.~. .."-. ..... ........ ... -'--''---'-~~----
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---_ .... _-- ._----------

This -Motion will be supported -by- the pleadings and record herein: previous hearing 

testimony by -the Defendant, public records- of the South Carolina Secretarf of State, the 

applk:able iaw and rules of civil procedure, the arguments of counsel, and such other matters as 

may be received by the Court prior to any hearing hereon. 

August 7, 2007 
Walterboro, South Carolina 

PETERS, MURDAUGH, PARKER, 
EL TZROTn & DETRICK, P.A. 

123 WALTER STREET 
-POST·OFrICE BOX-1-164 .. 
WALTERBORO, SC -294-88 
(843) 549-9544 

- 2-

... ..;:. .. : 
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, STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF COLLEraN ) 'CIA NO.: 200B-CP-1S-461 

Ne'sltec Enterprises, Inc., d/b/a ' 
FirelNOrks Supermarket, 

Plaintiff, 
v. 

) 
) 
) 
) 
) 
) 

Wlriard.I6ng dlb7aFoXY'sFirs1N6rks,'} 
and d/b/a Rreworks Superstore, ) 

Defendant. 
) 
) 

-----------' ') , , 

" Co' 
-.& 

C~RTIFICATE OF SERVI<I', 
I, ..., 

The, undersigned certifies that she sef\led a true and correct copy of 
NOTICE AND MOTION FOR" SUMMARY JUDG'MENT OR, IN ,THE 
,ALTERNATIVE; FOR SUBSTITUTION OF PARTIES in the aboVe referenced 
matter upon the Plaintiff by, mailing same via U.S. First Class Mail,' postage 
prepaia,' acfdr'esseo,'tt:H:ounSef asTOlrows:' , 

, Robert P. Wood, Esquire 
Rogers, Townsend & Thomas, PC 

, Post Office Box 100200 
Columbia, SC 29202-3200 

, on the 7th day of August, 2007. 

Walterboro, South Carolina 
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--- ------_._-.-- --------

STATE. OF SOlJTH C..AJl,-OLINA 

COUNTY OF COLLETON 

Neeltec Enterprises, L'1c. d/b/a Fireworks 
Supennarket, 

Pl2.intiff, 

VS. 

Willard Long d/b/a Foxy's Fireworks, and 
. d/b/a Fireworks Superstore, . 

Defendant. 

(712.8) 

IN" THE CO()RT OF COMlvfON PLEAS 

06-CP -15-461 

PLAINTIFF'S BRIEF 
ON TF.2 STATUS OF Th'"E CASE iu"'ll) THE 

OUTST_~l\lDWG ISSUES 

PROCEDURAL HISTORY OF CASE 

This action was fijed June 30, 2006, in Colleton County. LTl the first-filed Complaint, 

Plaintiff alleged a violation by Defendant ("Long") of the Unfair Trade Practices Act C''-L1TPA''). 

In an _~ended S::oI?-piaint, Plaintiff also sought an injunction aga.inst Long in addition to 

dam2.ges. Long answered and asserted a countercJairn for lost sales on Sundays when his 

fireworks stores were closed and Defendant's etare was open. 

The case was refelTed to retired 'Court of Appeals Judge M. Duane Shuler as Special 

Referee by Orders of Judges Howard P. lUng and Perry M. Buckner pursuant to Rule 53, 

SCRCP, with half of Judge Shuler's fees to be paid by Plaintiff and haifby Defendant. 

Judge Shuier heard Plaintiff's motion for temporary injunction on June 18, 2007, fuld 

advised the parties that he would not grant a prelimina.)I injunction, but he never issued a formal 

Order. Thereafter, Judge Shuler recused himself, and Administrative Chief Judge (for the 14th 

Judicial Circuit) Calmen T. Mullen appointed retired Circuit Judge A. Victor Rawl to succeed 

Judge Shuier as Special Referee. 
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-------------- .. -._._-_.-.. _._._-. __ ._. __ .. _ .... -- --------------- ---

FACTS TFA..T PLP I!\fTIFF EXflECTS TO PROVE 

3y sometime in th.e 19705, two fireworks stores had opened off of Exit 53 (Snider's 

Highway) on 1-95 just outside Wzlterboro, South Cam1.ina. In April of 1982, Dennis Neeley and 

his brother, Bruce, bought a lot across the street from these two stores (1289 Snider's Highway) 

and opened their own fireworks store. They preferred another lot oft1}e same owner, closer to 1-

95,· that waS vacant; but the owner,-rvIr. Fishblh-ne, felt tharitwas therrforevaluablebft.1.e two I 
lots and did not wish to sell it at that time. The Neeley.> incorporatedPlaintiff,Neeltec 

Enterprises, I.l1C., built the store and named it "Fireworks Supermarket." Tneir store was the first 

business ir. South Carolina to use that nai-ne. They painted their store white, with "Fireworks 
I 
I 

Supermarket" painted in red. Sometime thereafter, Defendant, Willard Long, bought the two 

stores across the street from Fireworks Supermarket. In the meantime, another individual 

negotiated a purchase of the vacant lot next to Fireworb Supermarket that the N eeleys 

previously tried to purchase, and built a third fi..reworks store. 

For many years the Neeleys advertised "Fireworks Supermarket" with a number of 

billboards along 1-95 to attract customers traveling out of Florida and Georgia where fireworks 

are not sold. The billboard? are simple, distinctive signs divided into three horizontal sections, 

the top readii'1g, "FiREWORKS", the middle section reading, "SUPERMARKET", and the l 
bottom section reading either "EXiT 53"or "Exit Now". The top section consists ofwl1ite 

letters in _A..rial font on a red background. The middle section consists of black letters in Arial 

font on a yellow background. The bottom section consists of white letters in _Aria! font on 2. black 

background. So the signs look like this: 

2 
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--------------- ----------------------------

o 

The Neeleys also advertised their store with signs at their store and a sign out front and 

also with business cards of the same design. 

Long, in addition to bis two stores acro~s the street from Fireworks Supermarket, 

eventually purchased the store next to Fireworks Supermarket and named it "Fox's Fireworks." 

Travelers exiting 1-95 come to it before they reach Fireworks Supermarket. -

The stores are arran.ged roughly like this: 

1·95 Northbound -+ 

Shell Station 

- Slick Willy's 
Exxon Station (Long's Store) --

Foxy's Fireworks 
(Long's Store) 

Waffle House 
i 

I 
Fireworks Supermarket 

I 
(Neeleys' Store) 

Hobo Joe's 
(Long's Store) 

o 
5 
.0 ~ 

Competition bet'iveen Long's stores and the Neeleys' store was fair and peaceful, mostly 

because the Neeleys were not full-time businessmen. Bruce was a practicing pnysicifu"l, 3...11d 

Dennis's main source of income was from rus fireworks wholesale business. 

3 -
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Bruce Neeley died on January 4,2003, and over the next year Den..rlis Neeley bought out 

Bruce's estate's interest in the business that owned the store (Neeltec Enterprises, Inc.) and took 

over its management. Most significantly, De!1.J."1is stepped up oillboard advertising for the store at 

t}ljs i11tersection. Between the July 4, 2003, sales period and early 2005, Fireworks Supermarket 

bad become a thriving business fu"1d a competitor to Long and his stores. 

In the spring of2005, the City ofWalterooro began asbng merchants if they'd like to 

anii.ex then- property into the iriterstate-co:ininercial district of the -City. The initiative was 

successful, and the City advised them that their buildings and-signs would be grandfat"'lered-in 

effective July 1, 2005. But the City also advised them that any changes after that date would 

have to meet the City's zoning ordinance. 

The annexation went fonvard as planned, without any of the stores being changed. And 

the all-important July 4 fireworks sales period came and. went without incident. 

ALtter the July 4 sales period Long began renaming and repainting his stores in a D2.grant 

attempt to capitalize on the Neeleys' billboards. It is sigpjficant that of his three stores at that 

intersection, he chose the one next to Plaintiff s Fireworks Supermarket to change the name from 

"Fox's Fireworks" to "Fireworks Superstore." The new sign across the front orms store looks 

like tpis: 

F!RE\~ORKS SUPERSTORE 

One issue in the case (beside the "blocking" issue discussed belo\v) is wnetner Long is 

Ullfairly piggybacking on PlaiIltiff's trad.e name (?ireworlcs Superstore) and its billboard 

advertising. Plaintiff spends huge amO'..lJ."11S for billboard advertising. In 2007, for eXfu-nple, 
4 
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Plaintiff spent 543,354[or billboard advertising. In contrast, Long has never invested in 

billboard advertising for "Fireworks Superstore." .i 

Parenthetically, one of the authorities on which Plaintiff intends to rely is United States 

Circuit Judge Donaid Russell opinion in the case of Pizzeria Uno COl'..!Joraiion. v. Temple, 747 

F.2d 1522 (4th Cir. 1984). A copy of this decision is attached. 

Plaintiff has photographs of its biilboards, of the lhle of sight at the intersection, and of 

. the sIoresiri . question, to show tha:tthe hameof Lbhg's"Superstore" store and the' store's overall 

appearance is deceptively similar to Plaintiff s store and billboards: It resembles the top third of 

Plaintiffs billboards fu"ld sigr. on the front ofPlaintifr"'s store in that it is red and white L11 bold, 

capital letters in .Arial font, and, of course, the name is so similar to that of Plaintiff's store that 

the traveling public is led to believe tbjs is the store advertised on 1-95. 

In June 2006, in an attempt to mitigate the losses Plaintiff was incurring from Long's 

uriair use ofPlaL11tiff's trade name, Plaintiffrepainted the outside wall of its store to increase t,1.e 

likelihood that interstat~ travelers would associate ?laintiff's store with the billooa:ds along I-95. 

Spdiical1y, Plaintiff painted its wall closest to the interstate in the distinctive 3 sections, with 

the top section being white letters·on a red background (reading, "LARGEST SEL.ECTION"), the 

middle section being black letters on a yeliow background, and the bottom section begin white 

letters on a black background. 

On JWle 28, 2006, at the height oftne July 4 sales period, in retaliation for PlaL"1tiff's 

efforts to mitigate its losses, Long placed e green, 45'-long, 9'-tail shipping contah"1er on the lot 

of his "Fireworks Superstore" so that travelers exiting 1-95 would not be able to see Plaintiff's 

store. Please see the firs! a.ttached photograph. To make matters worse, Long soon painted the 

shipping contai."1er white and added large, red letters in bold _.L>u""ial type readiEg, "FIREWORKS 

1 Long depo p 67, lines 1~3. 
5 
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------- ---... _-_ .. - .. __ .... _----

SUP!:R STORE". As a result ofille size and color of the shipping container, not only was w.1e 

traveling public led to believe that Long's store was what was being advertised on the billboards 

but that Long's store has the "Lar?est Selection" (a part of Plaintiff s advertising, but now 

apparently part of Long's). With Long's only competition blocked out from public view, all 

three of ills stores at this intersection stood to benefit. This was the point in time when l1}e 

Neeleys sought legal counsel and filed this action on behalf of their compa.''-y, Neeltec 

Eiib-prises, me.; -on June 30, 20-06. 

Shortly thereafter City officials told Long that his container violated the zoning ordinance 

and that he would have to remove it in 30 days. HIs response was to YOW to replace it with a.tall 

fence. 

Or:. Monday, August 21,2006 (after this lawsuit was filed), Long began erecting his 

threatened 14' -tall fence, and a few days later he removed the shipping container to avoid the 

City's threatened fine. Please see the second attached photograph). The fence, however, 

continued to serve the S2Il1e pUJ.--pose as the sillpping container iIl terms of blocking the public's 

view of?laintiff's store and suggesting that Long's "Super3tore" IS the business advertised on 

the billboards. It blocked the public's view of Plaintiff's store except for thepac-t of Plaintiff's 

wall ream'-"lg, "Largest Selection," leading the t:aveling public to believing that Long's store had 

the '-largest selection." 

Long would not have removed the shipping container but for the actions of the City. ne 

built the fence for ti-J.e sole purpose of blocking the t:-aveling public's view of Plaintiff's store and 

would not have removed the fence but for his lat'"ldloid' s il~sistence that he do so. There is 

significant risk that Long will seek to block the view again. 

In December, Long nnaliy took down the fence, but that was opjy becau.se pis lfu'"'ldlord 

required the removal of tile fence before he would renew Long's lease. 
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..... -._._-_ .. -_._._ .... _-.----_ .. _--- . __ . __ . __ ._--_._-------------------- -----------_._._._---_. 

But as Long was removing the rence, he was putting up portable signs using Plaintiff s 

colors (red, yellow, and blaclc) to announce that "l'.11 of our stores will be closed New Year's -

Eve," thereby suggesting to the public that all fireworks stores would be closed that day. 

Since Long began these practices, a number of persons have been misled about be 

relationship between the oillboards advertising Fireworks Supermarket and Long's re-named 

store, Fireworks Supennari<:et. Specifically: 

• tJPSniS delivered paycheckst6FireworksSuperstore that should have gonero FiteworkS 

S1.t-permaricet; 

• the lntemal Revenue Service has addressed mail for Fireworks Superstore to FireworJ:..s 

Supermarket; 

.• the South Carolina Department of Revenue has addressed mail for Fireworks 

Supermarket to Fireworks Superstore; 

• the City of Walterboro has sent Fireworks Supermarket's business license listing Long as 

o\\'Uer of Fireworlcs Supermarket; and 

• the U_S. Postal Service has sent batik statements meant for Long to Fireworks 

Supermarbt. .. 

Members of the traveling public have reported their confusion to Fireworks Supermarket 

store manager Shirley Crosby. Even a fireworks distributor, Les Price, who was fat"'11iliar with 

both stores, was confused by the similar names and trade dress. 

A.JIer the Neeleys took over the management of Fireworks Supermarket in 2003 and 

began their marketing campaign, gross profits increased. But once Long cha.iged the mL.lie of 

his 3tore. fITOSS lJro£i~s began to aecline, and since that time: Pl2.intiff has suffered a substantial . -'... --. 

decline in gross proilts. 
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-------... _ .... __ ..... -- ... ----... ------ - - --------- - ---_._---- --------

( 

OUTSTiLl\IDlNG ISSD"ES TO BE RESOLv"ED 

. Long has claimed that Plaintiff brought suit against the wrong party and has made a 

motion to substitute defendants. Numerous Supreme Court decisions hold that an individual who 

comm.ands or h"1cites anober to do a halTI1.fuJ act is liabie as having done the act himselfuncier 

the theory or doctrine called quifacit per aliumjacit per se. See e.g. Sams v. Arthur, 135 S.C. 

123,133 SOB: 20·5(1926) ("Al1"ihdividuaJ is charged with the consequences of an act done 

directly by himself or indirectly by another a~ his command. Quifacit per alium jacit per se; and 

it is none the less his own act that it.has been done by his agent thereunto specially authorized"). 

See also judge Randall Bell's discussion in South Carolina Insurance Company v. James C. 

Greene and Co., 290 S.C. 171, 179,348 S.E.2d 617,621-22 (Ct. App. 1986) a part of which 

follows: 

The modem doctrine of respondeat sv.perior makes a 
.. master liable to a third party' for injuries caused by .thetort of ills 

servant committed within tile scope of the servant's employment. 
... In its origins, however, the doctrine concerned those cases in 
which the master commanded the servant to do the tortious act. 
. S S 77 -,-. . ill ? • 9 (' 3 -") ( , 11 ~ ~'. hi '" ee tat. _ ndW. , 8t. _, C. 1 l)J no man sna rorrelt s 

goods for the trespass of his servant unless he do it by the 
cOInmand or procurement of his master); Y.B. 11 Edw. IV, 6, pl. 
10 (1472), cited in Wigmore, Responsibility jor Tortious Acts: Its 
HistOlY-II, 7 Hac--v.L.Rev. 383,386 (1894) (where master enters an 
undertaking with third party a:"1d servac"11 carries out undertaking at 
master's COrI1.l11and whereby third party is injured, he shall not have 
an action against the servant but against the master). Although the 
tortious act was that oftlle servlli"1t, liability was imposed on the 
master on the principle" qui jacit per alium jacit per se" (he who 
acts through another acts himself). The maxim applied oniy where 
the tortious act had been commanded by the master; it did not 
apply to the case of negligence, since the master does not 
ordinariiy direct his servant to be negligent. .,. 
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In the present caoe, Long admitt~d in his d~position that he is the sole shareholder of the 

severa! fireworks stores owned by him and that he is the sole decision maicer. He testified at the 

June 18,2007, hearing: 

Tr p 195, lines 9-11. 

Q. roy IvIr. Utsey] What's yOU! r~lationship to the 
Fireworks Sup~rstore? 
A. I'm sale owner of the Fireworks Superstore. 

-Long-also testified orr cross eXaJIlination: 

TIP 203, lines 1-7. 

Q. [by Nn. -Wood] ; .. There is one person who is in charge of Fireworks 
Superstore and that is Willard Long; is that -
A. That's exactly right. 
Q. iill right. I got the right man in front of the judge, don't I? 
A. You do. 

He also testified: 

Tr p 196, lines 14-22. 

Q. Now, how m2IlY total fireworks stores - individual 
stores - do you own in th.e Walterboro area, not just right 
here at this exit? - ---

A. Five. 
Q. All right. Now, what are the names of those stores? 
A. Hobo Joe's Megastore, Fireworks Superstore, Wild 
Willy's Fireworks Warehouse, Hobo Joe's No.2, and 
Lucky's Fireworks. 

Therefore, Long canIlot evade personalliabiiity for actions that he commanded. 

Issue 2 - Discoverv 

Presently, there are outstanding issues pertaining to each party's discovery of the other 

party's financial information. In addition to Plaintiff's claim for damages (as well as an 

injunction), Long has a counterclaim fo;' lost Sunday sales which he attributes to Piaintiff's 

store's remainin-g open on Sundays. 
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On May 30, 2007, Plaintiff served Long with PLAINTIFF'S REQTJEST FOR 

PRODUCTION which is now the subject of Plaintiff's pending Motion to Compel. On August 

24,2007, Long responded with objections to some of Plaintiff' s Requests to Produce, to wit: 

Plainiff's Request No.5. Copies ofthe profit and loss statements or 
similar Documents t'1at show the revenues and expenses of Your Client's 
three stores near the Plaintiffs store in Walterboro. This request is llil1ited 
to the period of January 1, 2000 to the present. 

Long's response. Defendant objects to this request on the ground that 
.... _·it seeksprivilegea in:JOfmationMtreievanttothe'issnesherein-;- ._-

Plzintiff's Request No. 6. Copies of Your Client's most recent annual 
report to shareholders or partners (if applicable), financial statement, tax 
reiu.rns, or other Documents. that best demonstrate Your Client's current 
net worth and current fina.TJ.cial condition. 

Long's Response. Defendant objects to this request on the ground that 
it seeks privileged information not relevant to the issues herein. 

Plaintiff s Request No. 13. Copies of any financial statements, tax retw-ns, 
or any other Documents that best demonstrate the current net worth of any 
corporations owned in whole or part by Your Client. 

Long's Response. See Response to Request No.6 above. 

Plaintiff has likewise objected to giving Long Plaintiffs financial information. On 

August 24, Long served REQ1JESTS FOR PRODUCTION on PlciIltiff, and ·on November 27, 

2007, ?laintiffresponded with objections to some of Lor:.g's requests, to wit: 

Defendant's Reauest N~. 5. Copies ofPlaintifr~s profit 2nd loss 
statements, revenue statements, fu"'ld all othel' fir,ancial records relating in 
anyway to the income of Plaintiffs store adjacent to Defendant's store for 
the periof ofJ anuary 1, 2005, to the present. 

Plaintiffs Objection and Response: Plaintiff-will submit this pursuant 
to a reciprocity and nondisclosure agreement. 

Defendant's Reauest NO.6. Copies of Plaintifr'"'s most recent a.illual report 
to sharehoiders or partners (if applicable), financial statement, tax returns; 
or other documentation which best demonstrates Plaintiff's Cw"Tent net 
wor-Lh. 

10 
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Plaintiffs Object ion and Response: Plaintiff will submit this. 
pursuant to a reciprocity and nondisclqsure agreement. 

The parties obtcined a Consent Protective Order from Judge Shuler allowing them to 

exchfulge financial information solely for purposes of this case and without allowing the 

information to become public knowledge.2 However, they have not been able to agree upon the 

scope of the finfulcial information each is to provide the other or the procedure for exchanging 

such information. No agreement has been reached, and a ruling is needed on these issues. 

There are two ways to exchange the financial information each party is reluctant to disclose: (1) 

Plaintiff prefers that the parties simultaneously exchange fina.'lcial information through the 

Special Referee who can review it and determine is there has been good faith compliance. 

However, even the Special Referee cannot know for sure that each party has complied; or (2) 

Defendfult prefers that Plaintiff disclose its financial information first, and Long follow with the 

disclosure of his financial information within a few days thereafter. 

... Even if agreement could be reached on t."'e meli}od of disclosure, tilere is .still 

disa£Teement on the scone. Plaintiff stands readv to disclose the financial hlformation reauested 
..... ~.1 ~ 

by Long if Plaintiff is aS3ured that Long \vill fully reciprocate and give all the information 

requested in Plaintiff's Requests Numbers 5,6, and 13. Long has indicated that he will disclose 

financial information concerning the one store that he calls "Fireworks Superstore," but exclude 

his two stores nearby. This is insufficient because Long testified in his deposition that he does 

not keep separate sales records for each store. He testified h"1 his deposition: 

2 judge Shuier's Order "ORDERED that the parties and their attorneys are required to ke::p strictly 
confidential and to disclose to no one, other than as necessary to the attom~ys ana expert wimesses, or tax adviso:"s! 
or as required oy law: the ili-1'~ncia1 infonnation t~at each receives from the ot."-1e:- by Llterrogatories or Requests to 
Produce and responses thereto, or by depositions. Upon disclosure Oeh"lg made to expert witnesses and tax 
professionals, su:h expert witnesses ~"ld tax professionals shall be advised of the existence of this Order and the 
consequences of a vioianon of the Orde~." 

11 
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------------ -------------------

Q. [by IVlI. Woodj .... I guess your accountants keep 
track of which store produces which amount of money? 
A. No. We don't keep up. We put it all in one pot. 

Long depo p 60, iines 21-24. 

Long has also suggested that his obligation would be satisfied by simply producing his 

sales tax retlli-ns for "FireworlG SL']Jerstore" as fiied with the S.c. Depfu-tment of Revenue, Profit 

and Loss Statements prepared by his accountant, and summaries of sales and sales charts. This 

6ffeCseeillS-to be-an-offerTo-tumovecdo-cuments"1hat-have·oeerr orwi1l-be-compiled·by-Song's-

accountant assigning sale.s figures to stores as directed by Long. Wnat Plaintiff seeks are 

documents that already exist. 

CONCLUSION 

All of which is respectfully submitted. 

june 2,2008 
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Rogers Town d & Thomas PC 
PO Box 100200 
Columbia SC 29202 
(803) 227-2035 
Fax (803) 343-7017 
Email: bthomasr@rtt-law.com 

Attorney for Plaintiff 
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----------- -.. --- ... _ ... _-----------

CERTIFICATE OF SERvlCE BY MAIL 
Case 06-CP-15-461 

I, the \hldersigned employee of Rogers Townsend & Thomas, PC, do hereby certify that I 

served a copy of the foregoing document upon the Special Referee and counsel for Defendant by 

U.S. Mail, postage prepaid, on June 2,2008, at the following addresses: 

Document: 

PLAINTIFF'S BRIEF ON THE STATUS OF THE CASE P.J'\iU THE OUTSTA~uING 
- - - --TSSlJES----------- -- - ------------ - -- ---- ---- --- -- _. ---

Persons Served: 

Hon. A. Victor Rawl 
Circuit Judge (Retired) 
2835 Prealmess Stakes 
Charleston, SC 29414 

Bert Glenn Utsey, III, Esquire 
Peters Murdaugh Parker Eltzr9th & Detrick, PA 

~ -
PO Box 1164 
Walterooro, SC 29488 ~·-~CJ1~~~ 

Rooert J. ThorrBi 
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LAw OF3'ICES 

PE'I'ERS, MDlID_'LUGR, PL"R.KERi ELTZROTE& DETPJOK 

C.!...YO:: A.. E!..7ZR:Ji"H, JP .. 

J!:lHN E. ?ARKER 

~. ;:tAU!.. O:::TRI::K 

DAN/E:;" E. H~N05:p.sON 

MARK D. a"LL 
RONNIE L. OR::>53Y 

RANDO!..?H MURDAUGH, IV 

aERi G. UiSE.Y, IJJ 

R. A~~NO::'R MURDAUcrH 
RANOOi.PH MURDAUGH, II! 
GRAHAM~:::. HOL..MES 
t.E.:: D. COP:: 

MAiTHEVI V. CREE::H 
"M"CEAG-US: ifOYL.5TC)'N"·-

OF COUNSEL 

J. ROBERT PETERS, JR. 

The Han. A. Victor Rawl 
2835 Preakness Stakes 
·Charleston, BC 29414 

PROFESS10NAlc ASaOC"'J~ON 

12.3 WA~i=:R STP.E£7 

P::57 OFF'I:::=: aox i j 04. 

WALTER30RO, SOUTH OARO.,r."A 29438 
T::::":'?HONE, (843) 5~9-9S"4 

FAX: (S~31 54S-9S~5 

RANDO!...PH MURDAUGH, SR. 

RANDOLPH MUR~AWGH, JR. 

(1915-199') 

OTHER OF'F"ICES; 

10\ MUL..SERRY S7RE:::T E:AS-;" 
POST OFFICE BOX 457 

HAMPTON. SC 29924 

7ELEPHONE (803: 9~3-21 II 
FAX (903) 943·3043 

110 Wz.si WI~SON Sj"RE~ 
. __ . _ ._.P'OST OFFle E. 9~X_2S00 .. 

RIOGE-UND, SC 29935·2500 

TEL..EPHON~l (B~3) 725 .. 6131 

FAX: (843) 72.6-6057 

. Re: Neeltec Enterprises, Inc. d/b/a Fireworks Supermarket v. Willard Long 
d/b/a Foxy's Fireworks, and dlbla Fireworks Superstore 
CIA No.: 2006-CP-15-46-1 

Dear Judge P-awl: 

Per your-instrUCTIons at the June 12,2008 hearing in the above referenced matier, I am 
iorNardlng proposed Orders for your c::msideration. 

If the enclosed meets with your approval, please sign th·s Ord9rs and return same to me 
in the provided self-address stamped envelope for filing and seNics. If you desire changes to 
the enclosed, please do not hesitate to contact me and I shall be happy to make the requested 
modifications. 

By copy to counsel, I am advising all parties af.this transmittal.. 

Thank you in advancs for your· attention and kind consideration. 

8GU,lIIr~d 
Enclosures 

c:: Rober.t P. Wood, =squire 

Sincerely, 
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Proposed Order submitted by 
Long's attorney 

STATE Or: SOUTh CAROLlNA, 

COUNTY OF COLLETON 

Neeltee ::nterprises, Inc., d/b/a 
Fireworks Supermarket, 

Plaintiff, 

v. 

........ -- .. " WillardLongdfD/a"Foxy's rireworks, 
and d/b/a Fireworks Superstore, ' 

Defendant. 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 

IN TH:: COURT OF COMMON PL::AS 

Clf:., NO,: 2006-CP-15-461 

ORDER 

,_ .. )_ .. _. __ ... _ ..... _ .. _--... 

) 
) 
) 
) 

This matter came before me on June 12, 2008 for a hearing on Defendant's Moti:)n to 

Dismiss or, in the alternative, for Summary Judgment or, in the alternative, to Substitute Parties. 

Based upon my review ofmis file and the arguments of counsel, it is clear that Plaintiff's 

claims are against the business known as n:=iieworks Superstore" which is a corporation.' The 

Complaint does not contain a'ny allegation of a conspiracy between the individual Defendant, 

. and the corporatibr1: Moreover, the Complaint does not alleg,e failurato follow corporate 

formalities or any other basis for piercinG the corporate veil of the co;porate owner of Fireworks 

Superstore. 

Acc:)rdingly, I find that ths individual Defendant is not the proper Defendant for t'ie , 

ciaims presented. Instead, the action should proceed against the two corporations which have 

owned and operated Fire'.'lorks Superstore at ths times relevant to the Plaintiff's claims. 

IT IS THEREFORE ORD::RED that Defendant's Motion is granted to the extend that 

Willard Long shall be dismissed individually from this aciion and ths corporations Hobo Joe's, 

Inc. and foxy's Firework Superstore, Inc., shall be substituted as Defendants in his stead. 

Moreover, to t"le extenci Plaintiff wishes to articulate a conspiracy claim against Wiliaic Long, 

, Defendant acknovvledges that, at the time OT the c:x;,mencement of this action, tne c'orporate name was 
Hobo Joe's, Inc.; however, Defencant formed E separate corporation for "i=ireworks Superstore" ii. 
November 2006. The new corporate name is i=oxy's i=irework SUPSiSt0i8, Inc, 

i 
.' 

-_ .. _----------------------_._----,---.. -------
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Proposed Order submitted by 

Long's attorney 

individually, along with ihe subject corporations, PI:=.intif( shall submit to the:.mdersigned, no 

later than July 12, 2008, a proposed Amended Complaint setting fort1 any such claims as well 

as a short Memorandum of Law explaining the legai bases fOi asserting t16 claims. If Plaintiff 

does so, Defendant shall have ten (10) days thereafter within which to fiie a response 

Memorandum of Law. Tne·Court will thereafter rule, without further hearing, whet1er ?iaintm 

has the right to amend Its Complaint as requested. 

A. Victor Rawl, Special Referee 

June __ , '2008 

Charleston, South Carolina 
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Proposed Order sUbmitted by 
Long's attorney 

'------- .. ----~,---

STATE OF SOUTH CAROLINA 

COUNTY OF COLLETON 

Neeltee: Enterprises, Inc., d/b/a 
Fireworks Supermarket 

Plaintiff, 

v. 

IN THE COURT OF COMMON PLEAS 

CIA NO.: 2006-CP-15-461 

ORDER 

I 
I 
I 

I 
I 
I 
I 
I 
I 

I 
..... . ... ·····-1 

Defendant. 

This matier came before me on June 12, 2008 for a hearing on bot"; parties' Motions to 

Compel. Based upon my revie~v?f the file, the,argul1)ents of counsel, and the applicable law, I 

grant both Motions subject to the parameters set forth below. 

IT IS THEREFORE ORDERED: 

1. Each party's financial information is relevant (at least for discovery purposes, If not for 
. - " .... 

trial) to the parties' claims and defimses; 

2. Because some time limits must be placed upon the scope of the discovery of this 

financial information, I find that both parties shall be entltled to financial information from ,the 

other for the period of Janual)' 1,2003 through ~uly 31, 2008; 

3. Inasmuch as Defendant owns several fireworks businesses ane, at least at one point in 

time, maintained c::>r~sDlIdated financial information for all of these businesses, Plaintiff is 

entitled to the requested discovery of financ1al inbrmati::m with respect all of the fireworks 

businesses in Walterboro in which Defendant has an ownershio interest; . . . . 
4. Not later than July 31, 2008, the parties shall supplement t'leir written discovery 

responses to each to provide all up-to-date financial Information responses to those discovery 

requests; 
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Proposed Ordet submitted by 

Long's attorney 

5. Not later than August 31, 2008, the parties sh,:!1! supplement their writt~~>discovery 
responses to inciude all additional responsive financiai information through July 31, 2008; and 

6. ,!l..11 financial information produced consistent "Nith this Order shall be governed by the 

Confidentiality Order dated September 26, 2007 entered in this action. 

.-A. VictorBawl,_$p~cial. Ref~r~~_ 

June_, 2008 

Charleston, South CarQlina 

I", 

2 

---_._-----_._--- .. ------_._--------
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--------------- ------------- -- - - -- -------- ----- ----------------

o tr ••• 
IlU ••• . . 

TEL 803-771-7900 

rAY. 803-343-7017 

RDG::RS TOWNSEND & THOMAS, PC 
A7"TOi1.NEYS AND COUNS=LOnS A7 LAW 

/liM PO 90x 10=200 (29202) 

220 :>XE:UTIVE C"llTER DRIVE, SUl1: 109 

COLUMEIA. SOwT;! CAROLINA 29210 

Honorable A. Victor Ra'.vl 
Circuit Judge (retired) 

-- -- -----2835-Ereakness-Stakes 
Charleston, SC 29414 

Re: Neeltec, Inc. v. Willard Long 
Civil Action 06-CP-15-461 
RTT file 7l2.8 

Dear Judge Rawl: 

W\\lV/. r:::7· LAw .CO Yo 

June 18,2008 

f) 

R03ER7 J- THOMAS 

BTHOMAS@RIT-'-AW.:OM 

(303) z27-2035 

I have drafted and I enclose nerewith two proposed Orders on the is.:;ues :-ai.:;ed before 
you Thursday, June 12, as alternatives to the two proposed Orders sUDITlitted to yO).l by Skip. 

Order on discoverv issues 

I view Skip's proposed Order on the discovery issues as bei.TJ.g insufficiently specific. It is 
not enough to say that each Pfu-ty is to provide up-to-date financial information_ There were 
specific discovery requests that have not yet been answered, and I thin..i<. those specific requests 
should be spelled out in the Order so that there can be no misunderstanding about what has been 
requested and what is being ordered. I have tried to do that in the enclosed proposed Order. 

Order on Defendant's Motion for Summar" Jud!m1ent 
or in the alternative for a substitution of parties. 

I eamestly request that you revisit tbis issue for the reasons stated in the proposed Order. 
I fu-n at peace wit'l the narr.ing oiMr. Long as the defei1a.a.TJ.t be::a1.!.Se he is the person who 
committed or orchestrated the acts that we contend are acts of unfair trade practice. 

I make it a practice to read the published decisions of the South CarOlii'1a Supreme Court 
and the Court of Appeals on weekends, and this past weekend, I was reading the Supreme COlL."'1 
decision hI Cole v. Raut (decided June 9, 2008), a medical malpractice case_ I noticed a feature 
of that case that I ordinarily would not have noticed_ The plaintiff in that action sued Dr. Raut 
individually (as well as the P .il •. ofwbich ne is a memoer and inferentially an OWDvi). The 
identity of the defendant was not an issue in the case a.Tld was not discussed in the c.ourt's 
opin:ion, but in that case, like tills one, the pnysician who COITli-nitted the alleged wror:.gful acts 
got sued, and no one argued that ne should -De sheltered by the P.A. 
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-----_._-_ ... _._- ... --- -- --- - - - ---- - - ---- ------------------------

( 

imother eX2.J.-nple that ca11 be appreciated by lawye:-s who sue railro?d companies in 
crossing cases is the practice of nfulling a local railroad employee, i.e. a South Carolina resident, 
as a defendant in some instances to defeat diversity of citizenship. I don't make that observation 
in a critical way; when the rules permit it, it can oe good lawyering. The point is, the local 
railroad employee who allegedly failed to ring the bell or blow the whistle cannot get out of me 
case on sumInary judgment or a substitution of the railroad as the named dei'endant. I would add 
that if a superior, i.e. a manager, specifically instructed him to operate the locomotive in a way 
that was negligent, the superior could be named as a defendant and could not avoid liability by 
hiding behind the corporate structure. . 

I hope that.I am not testing your patience on .this issue, but. I genuinely a.l1deamestly 
believe that I am correct. 

/jm 

CC: 

1;f~ 
Robert J. Thomas 

Bert Glenn Utsey, TIl, Esquire 
Peters Murdaugh Parker Eltzroth & Detrick, PA 
PO Box li64 
Walterboro, SC 29488 . 

000038 

I 
I 
I 

I 
I 
I 
j 

i 
I 

I 
! 

i 

i 
.I 
! 
I 
I 

I 
j 
I 
I 
l­
I 
I 
i 
i 

I 
I 



Proposed Order submitted by 

Appellant's attorney 
---------------- -... - ... __ ._--_ .. _-._ ... _----. __ .. -

STATE OF SOUTH C.'-\ROLll'JA IN THE COlIRT OF COMMON PLEAS 

COUNTY OF COLLETON 06-CP-15-461 

Neeltec Enterprises, Inc. dlb/a Fireworks 
Supermarket, 

Plaintiff, 

vs. ORDER ON DEFENDA-NT'S MOTION FOR 
SUlvHv1/iliXnJDGMENT 

Willard Long d/b/a Fo)..;,'s Fireworks, and 
d/b/a Fireworks Superstore, 

Defendant. 

(712.8) 

After being appointed Special Referee, the undersigned held a status conference and 

considered among other matters Defendant's Motion for Summfu)' Judgment or in the alternative 

for a substitution of parties. The motion asserts that Defendant Willard Long is not the owner of 

Fueworks Superstore; that Fireworks Supe;:store was owned by by Hobo Joe's, Inc. a South . 

Carolina corporation, when this action was commenced; that Fireworks Super Store is now 

owned by Fox's Fireworks Superstore, Inc., a South Carolina corporation; that Plaintif:fhas :lot 

asseltea a claim for piercing of the corporate veil as to either of these corporations; a..."1d that 

Plaintiff has sued the wrong pa...-ry. In the alternative, DefendaIlt asserts that Willard Long be 

dropped as a Defendant in this action and that Hobo Joe's, Inc. a..l1d Fox's Fireworks Superstore, 

Inc. be added as Defendants. 

Standard for Summan' Jud!!ment 

This Court reviews t1.e grant of a summary judgment 
motion under the same standard as the trial court, pursua:lt to Rule 
56 (c), SCRCP: surrm1ary judgment is proper when there is no 
genuine issue as to any material fact fu"1d the moving party is 
entitled to judgment as a matter oflaw. E.g., Burriss v. Anderson 
Countv Bd. ofEduc .. 369 S.c. 443. 633 S.E.2d 482 (20061; 
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Proposed Order submitted by 

Appellant's attorney 

Dawkins v. Fields. 354 S.c. 58. 580 S.E.2d 433 (2003), \Vhen 
determining if any triable issues of fact exist, the evidence fu'1d all 
inferences which can be reasonably drawn from the evidence must 
be viewed in the light most favorable to the non-moving party. 
Wilson v. Stvle Crest Products. Inc .. 367 S.C. 653. 656. 627 S.E.2ci 
733.735 (2006), Moreover, even if there is no dispute regarding 
the evidentiary facts, but only as to the conclusions or inferences to 
be dravm from them,s1l11'imary judgment should be denied. ld. 

Montgomery v. CSXTransportation, Inc., 376 S.C. 37,47,656 S.E.2d 20,25 (2008) 

.. --. _. 

The Identitv of the Defendant 

This action "";a; fileci' June 30, 2006, against the individual, Willard' Long. The 

acts of unfair trade practice alleged in the complaint were allegedly conunitted or orchestrat~d by 

hi.'TI.. He does not deny that. In his testimony given on June 18,2007, he testified: : 

Tr p 195, li.,'1es 9-11. 

Q. [by Mr. Utsey] Vlhat's your relationship to the 
Fireworks Superstore? 
A. I'm sole owner of the Fireworks Superstore. 

Long also testified on cross examination: 

Tr p 203, lines 1-7. 

Q. [by Mr. Wood] ... There is one person who is in charge of Fireworks 
Superstore and that is Willard Long; is that -
/" •. That's exactly right. 
Q. All right. I got the right man in front of the judge, don't l? 
A. You do. 

He also testified: 

Q. Now, how many total fireworks stores - individual 
stores - do you OWll in the Walterboro area, not just right 

here at this exit? 
A. Five. 
Q. fill right. Now, what are the na.rnes of those stores? 
A. Hobo Joe's Megastore, Fireworks Superstore, Wild 
Willy's Fireworks Warehouse, Hobo Joe's No.2, and 
Lucky's Fireworks. 

2 
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Proposed Order submitted by 

Appellant's attorney 
- - .-------. --- - _. ------ --.- ---- ----- -----

Tr p 196, IL.,es 14-22. 

Therefore, Long cannot evade personai liability for actions that ne committed or 

orchestrated. Applicable here is the principle that "An individual is charged with the 

consequences of an act done directly by himself or indirectly by another at his command. Qui' 

faci! per alium facit per se; and it is none the less his ov',1n act that it has been done by his agent 

thereunto specially authorized .. " Sams v. Arthur,. 135 S.C. 123, 133.S.E. 205(1926). Long _ 

. adrnitt~9ly caused or :omI!l.anded the acts th<:i.t constitute !he unfair trade practices alleged by 

Plaintiff. 

The existence of a corn orate entitv 

Moreover, there is testimony from Long himself that Fireworks Superstore, Inc. was not 

incorporated lli'1til November 2006 some five months after this action was filed against him. Tr 

of June 18,2007, hearing, at pp 95 -196. Long argues that even before that date, it was owned 

by another corporate entity or an LLC totally owned by him, but no doclli-nentation showing 

OV'lllersrup of "Fireworks Superstore" has been offered by Long to support that assertion. Rule 

56, SCRCP, contemplates that a motion for summary judgment be supported by a showing that 

there is no genuLT'le issue of fact. 

Accordingly, Longs motion for Sll.lTl.-l11ary judgment or a substitution of defendants is 

denied, and it is so 

ORDERED. 

A. Victor Rawl, Special Referee 
June __ , 2008 
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00001 
1 STATE OF SOTJTB CA,_ROLINA 

2 

3 COlJNTY OF COLLETON 

4 NEELTEC ENTEPJ>RlSES, INC., 

S DB/A FIREWORKS SUPERJvLARKET, DOCKET NO.: 

6 2006-CP-lS-461 

7 

8 

9 

10 

PLAThlIFF, 

VS. 

) 

11 WlLL.ARD LONG DIB/A FOXY'S 

DEPOSITION 

OF 

12 FIREWORKS, .4...l\,1D D/B/A ?IREWOR..T(S). VllLLARD LONG 

13 SUPERSTORE, 

14 

15 DEFENVA1';1, 

16 ) 

17 DEPOSITION OF 'VIiJLL.A.RD LONG, Ti,.K5N BEFORE iu\1Y GODLEY, 

18. A NOT.A...1ZY.Pl.JBLIC IN kl\,1D FOR TElE STA'IE OF SOljrq CA.ROLINA, .. 

19 COM!Y.5NCING AT THE HOuR OF 12:28 P.M., TUESDAY, NOVEMBER 28T.d, 

20 2006, AT TEiE OFFICE OF PETERS, :tvrURDAUGH, P.A.RKER., ELTZROTI3: & 

21 DETRJCK, 123 WALTER STREET, Wi,,LTERBORO, SOUiB CtiliOLINi'.. 

22 COPY 

23 1tEPORTEDBY 

24 J>.,lVrY GODLEY FP33MA_N 

25 

W1LLA.RD LONG Page 1 
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·.- ..... ~--.... -- .. -.-. ---------------------------------

00014 
war;-anty work and thil!gS li.l(e that. 

2 Q /illY other lawsuits? 

3 A V>/;'1en we ::iosed the business down, we had to make 

_4 payments to Polaris for what they said was t.l-je 

5 difference when we went out of business_ 

6Q Bow was that case resolved? Did you settle~upand pay 

7 them? 

8 A 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

Making payments. 

Still making pa)imeiitsT 

1Jh-huh. 

Was-that a lawsuit in federal ::ourt or state court? 

State. 

Any other lawsuits? 

Wait a minute, it never did go to court. We never went 

15 to court. 

16 Q 

17 A 

-1.8 Q 
i9 .1:.. -

20 Q 

I am just wondering about people suin.g you. 

No, we never went to court. 

Any.other lawsuits? 

NO, sir: 
E-iave vou or anv ofvour businesses ever filed ., .,. 

21 bapjuuptcy? 

No, sir. 22 A 

1$ .Q ff:rt,iti1!e~1a's:lr<y3iu,,..m-a,v.e'You changed ownership of any of 

24 -your c0!npanies? 

25 A No, sir. 

WILLA,.RD LON G 

Willard Long deposition ~ I 
-~ I 

Direct Examination by Bobi\wood! 

Page 14 
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Willard Long deposition 

Direct Examination by Bob Wood 
.. -.-. __ .. _--- ._---_ .. _--- --- -- _._-----. 

00015 
1 Q 

2 A. 

3 Q 

Ii A. "'" 
5 Q 

6 A. 

So HoBo Joe's, Inc -

Otl}er thaIl Incorporated. 

You've incorporated some new businesses? 

We inc::Jrporated all of our DU3hresses. 

·When did you do that? 

It's been about four or five months ago, four months 

7 maybe. My accountant> handled all that. 

8 Q 

9A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

Who is your accountant? 

Steve Murdaugh. 

He is here in town? 

Yes, sir. 

A.nd be hrcorporated all of your businesses? 

Yes, sir. 

And some of your businesses were not incorporated 

15 before four or five mont,s ago is what you are telling 

16 me? 

17 A. We ran them unde;- 30Bo Joe's. HoBo Joe's is 

18 incorporated. 

19 Q I see. Now you've spiit them out into separate 

20 companies? 

21 A That's right. 

22 Q 'Nho owns HoBo Joe's? 

23 A l·cio, sole owner. 

?Ii -"'" Q \'/ho owns these oilier little companies? 

?-_J A I do. 

"VIL·LA.RD LONG Page 15 
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00016 
1 Q 

2 A 

3 Q 

4 A 

----------- -

.Are you ma!7ied? 

No, sir. 
Do you own the 12.:10 where your stores are iocated? 

1 own the land at HoBo Jo~'s and 1 own the lfu"1d at 

5 Fireworks Warehouse. 

6 Q W'li:h is kind of next to HoBo Joe's? 

7 A fught. The WafI1e House divides us. 

8 Q 
9 A 

10 Q 

Do you own fu"1y other land? 

That's all I o~. I ieasetlie dthedirewotks stores. 

Speaking ofleases, do you have a lease with Mr. 

11 Fishburne? 

12 A It's expired now. 
13 Q So you have it on a week-to-week or day-to-d'ay or 

14 month-to-month basis? 

We had it for three years and it ei>.lJired. 

Do you have fu"1 understanding with him that if it were 
15 A 

16 Q 
17 to run _ Do you have an understanciIDg with him right 

18 now that if you wanted to leave or if he wanted to run. 

19 you out, you or he would be entitled to so many days 

20 notice? 

21 A 

. -22 Q 

I am not sure. I'd have to look at that lease. 

Okay. I just want to make sure you are :t'1e .only· 

:B $harehold~r .. of.HoBo.Joels, Inc? 

24 A Yes, sir. 

25 Q wilo is your bank? Vino do you ba.'llc with? 

yVILLAPJ) LONG 

--ill:::> ' w ___ ~rQ Long dcpo~~' . __ ~_ ",-,-Clon 
Di Y'0C~ ~ • • __ ~ l-- J::<;xamlnatlon by Bob Wood 
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Ni~O 1 ;-or __ ....... _1.- __ _ Inc. v. 
6/18/2007 

State of' South Carolina 

County of Colleton 

2006-C?-.i5-461 

Neeltec Enterprises, !nc., 

a/blc. ?ireworks 

Supermarket, 

Plaintiff, 

Motions Hearing 
vs. 

Willard Long d/b/a Foxy's 

Fireworks and d/~/a 

F:'rew.o:::-ks Supe!:'stor~, 

The within motions hearing was taken be ore Stephen 
K. Tackett, a notary public in and for the S ate of 
Sout;"! Carolina, cOIfu"llencing a t the hour of 2: 2 ·P.' In. , 

Monday, June 18, 20C', at the office of Whetstone Myers 
Perkins & Young, L.L.C., 112 W. Main Street, Kingstree, 
South Carolina. 

?eported by 
Stephen K. Tackett 

Long 

I 
. \" _~g""~;;S===""t:.,,.=. =~='~'===:;;''''fl'''''''=;;;;LiS;_=''''''" """"" .. :ol,,".w"" ."",. "",u;;;:; .. :::; ... =. ~ .......... =_=-=._;;;:-;:;;.;:;:" =,-===-;;::;~:o:.~~=~:;;. ;,0::. '="='I":;;;'~;;;::' ::;,==. =····""=;c;=""·c-::; .. ·= .. ·=· :;;;:-:;;.:;z; .. ~=..=.I 

Southern Reporting, Inc. 
803-749-8100 "'-"''1: .. ; SO·1-+-h"-"--D'Y''"'DO'Y'-"-l' ng n-.!-WWVY. t....l.. •• <=..c.. • .l...C~ .LL. L .1~CI_ 
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-- ------- --------- ._--_ .... - .-'---._- - -_.-._--._---------------------

Neeltec Enterprises, Inc. v. Long 
6/18/2007 

/-~r:-, ----------------------------------, 

The Court: M. Duane Shuler, Esq. 
For the Plaintiff: Robert P. Wood, Esq. 

Rogers Townsend & Thomas, P.C. 
Post Office Box 100200 

(200 Executive Center Drive, Suite 109) 
Columbia ,?_<?uth_C~~olina 2 92 02 

For the Defendant: Bert G. Utsey, ItI,Es~. 
Peters.,. Ml..2rdaugh, Parker, Eltzroth & Detrick, P. A. 

Post Office B6x -1164 
(123 Walter Street) 

Walterboro, South Carolina 29488 

]l~so _ present: 
Dennis Neeley 
Cornelia Neeley 
Shirley Crosby 
Ben Brumfield 

INDEX 
Witness No.1: Dennis Neeley 
Examination by Mr. Wood: 
Examination by Mr. Utsey: 
Witness No.2: Shirley Crosby 
Exa.rninatior: by Mr. Wood: 
Exa.mination by Mr. Utsey: 
Reexamination by Mr. Wood: 

Witr1eSS No. 3 : Ben BruInfield 
Examination by Mr. Wood: 
Examination by Mr. Utsey: 

Witness No.4: Willard Long 
Examination by Mr. Utsey: 
Examin2tion by lYlr. Wood: 
Reexamination by Mr. Utsey: 
Reexamination by Mr. Wood: 

Southern -.. . . -K2:por-clng, lnc. 

v..7illard Long 
Sonya Herndon 
Sean Foe=ster 

Mike Windha.m 

11 
89 -

141 
155 
162 

163 
174 

195 
202 
221 
222 

I 
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i 

803-749-8100 www.southernieporting.~et 

000047 

I 
i 
I 
I 
l 

I 
I 
i 

I 

I 
r 
I 

I 
j 

I 
I 

-1 

I 



-- -_._-------_._---_ .. _--.-. __ ._.- . .. _._._-----_ .. _- ... _-----._--_._---"----- ---- -- ----- - -. - ------ ----------- ---_._--_._--- ------

.r 

\ 

NIPQ1~LCC ~n~LQrnri~c~ __ '-_....... .L.J_. '-_~ __ '-"'_;;:;' 

6/18/2007 

) 

EXHIBITS 

exhibits ~iere ret2ined b' _\,i ~hQ CO'l,.!.. ) L __ ~ '-'_ L. • 

Plaintiff's Exhibit No.1, Tax map. 

Plaintiff's Exhibit No.2. 

Plaintiff's Exhibit No.3, Photograph. 
.. PlaL1ti"f{' S Exhibit No~ 4," Ph6t"bgraph. 

Plaintiff's Exhibit No.5, Photograph. 

Plaintiff's Exhibit No.6, Photograph. 
Plaintiff's Exhibit No.7, . Photograph. 

Plaintiff's Exhibit No.8, Photograph. 

Plaintiff , 3 

Plaintiff , s 
Plaintiff , s 
Plaintiff , s 

,Plaintiff , s 

Plaintiff , s 

Plaintiff , s 

Plaintiff , s 

Plaintiff , s 
Plaintiff , s 

Plaintiff , s 

Plaintiff , s 
Plaintiff , s 

Plaintiff , -
Plaintiff , s 

Plaintiff , s 

P12intiff I s 

Exhibit No 
Exhibit No 
Exhibit No 
Exhibit No 
Exhibit No 

Exrl.ibit No 
Exhibit No 

Exhibit No 
Exhibit No 
Exhibit No 

Exhibit No 
Exhi~it No 
Exhibit No 
Exhibit No 

Exhibit No 
Exhibit No 
Exhibit No 

. 

. 

9, Photograph. 
10, 

11, 

12, 

.13, 

Photograph. 

Photograpn. 
Photograph. 
Photoaraph. 
". -' - . 

14,' Photograph. 

13, 

16, 
17, 
18, 

19, 

20, 

21, 
22, 

23, 
24, 
25, 

Photoar~mh . 
-' -

Photograph. 
Photograph. 

Photograph. 
Photograph. 
Photograph. 

Photograph. 

Photograph. 
Photograph. 
Photograph. 
IRS documentation. 

Sou~~~~n D~por~~-a L11-=..1- 1 . .:.."\~c_ - L...l..l!.J f IDC. 

I 
i 
Q 

I 
I 

16 I 
17 I 32 
'32· I 35 
"35 

37 
40 I 
52 I 58 I 60 

I 60 
61 a 

62 

62 

63 
63 
rLl I:) _ 

64 

64 
66 

74 
74 

73 
84 

803-749-8100 www.SQuthernreDortina.net - -' 

000048 

, 
I 
I 
I 



· ...... __ ._--_._ ....... _ .. __ .. - --'--.--- ._-_. - - -. - - --_. -- . -- --. -.--- ---------- ------------
.. _---------------_. 

, '. 

: ) 
~. 

6/18/2007 

Plaintiff , s Exhibit No 2 6, Photogr:l.pn. 

Pl2.intiff , s Exhibit No 27 , Photograph. 
D - , .' -- I Exhibit No 28 ~lalnt.l1:I s , Photograph. 

Plaintiff , s ~ ~ " I. 

~xnlDl L No 29, ?hotogr2ph. 

Plaintiff's Exhibit No .. 30, ?hotogr2ph. 

Plaintiff's Exhibit No. 31, Referenced but not 
marked. 

Southern Reporting, Inc. 

. , 

I 
82 I 

I 1 ,... 1 

I 
_J_ 

171 
I 

171 I 
i 

1.71 

I 
229 ! 

803-749-81 OOwvvw. southernreporting . net 

000049 

I 
I 

I 
r 

I 
i 

I 
I 
I 
I 
I 

I 
l 



( 
\ 

---------------- ----- - - ---- --------------- ------ ------------ --

N~eltec Enterprises, Inc. v. Long 
6/18/2007 

1 

2 

3 

5 

6 

7 

a 

9 

10 

11 

12 

?age 5 

PRO C E E DIN G 

THE COURT: All right, sir. Well, we on the record now. 

It's two 0' clock.' Kingstree. Motion by the 

plaintiff today. This is the first of -- of, T 

suppose, -several motions that I'm to near. My 

understanding is that I have been this case has 

been referred to me by Judge King and Judge 

Buckner, and I think all of the -- of the issues 

involved in this case haVe beeD referred to me to 

b~ heard, and obviously, We ara not here to hear 

·any of thOSe ona permanent basis, but this day, my 

understanding is it's amotion for a temporary 

! 

1 

"- \3 inj unction. Ji.nd there are· two ortnree is sUeS "in ,_ 

14 

15 

16 

Ii 

18 

19 

20 

21 

22 

23 

24 

25 

) 

that regard. 11m willing to hear lL. 

Present is Mr. Wood from Columbia; his 

clients; Mr. Utsey from Walterboro; his clients. I 

suppose we're ready to go forward. 

MR. WOOD: Okay. Thank you, your Honor. 

THE COURT: Mr. Wood. 

MR. WOOD: Already filed with the Court is· our motion 

for -- I'm sorry ~ennis Neeley's affidavit, 

and I just raIar the Court to that. He filed that 

with a motion for temporary injunction last fall, 
. 'h . and -- and some matters haVe L.1..:.2 L. occurred sinCe i 

affidavit was filed with the Court, but it is part I 
= __ ~~~~~~~_~~ __ ~=-ri"'" ~~ •• ~d 
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Dennis Neeley 

Cross examination by Bert G. Utsey, III 

Inc. v. Long 
6/18/2007 

1 A 

2 Q 

3 

4 

5 

6 

7 Q 

8 

9 

10 A 

11 Q 

12 
/' 
, ). ~ 
.•• _ •.. .!..) 

14 

15 A 

16 

17 Q 

16 

19 

20 

21 

22 

23 

24 

25 Q 

I 

P3.ge 91 I 

I don't. 

your testimony is a customer would pay a that 

higher price for the same fireworks because of the 

color of your sign as opposed to buying the cheaper 

-fireworks from Mr·. '-Lo!1g' sstore? 

No. I wouldn't agree with that aL all. 

Okay. Now, you -- we've talked about Mr. Long. 

But, in fact, Mr. Long is ndt the owner of 

Fireworks Superstore, is he? 

I have no idea. 

Well, isn't it true that you've been made aware, in 

this case, the name of that store is "Foxy's 

Fireworks Superstore, Incorporated, a South 

Carolina Corporation"? 

No. It's -- it's definitely Fireworks Superstore. 

It doesn't say "Foxy's II anywhere out there. 

But -- but you havenlt looked to see the official, 

legal name of that store, have you? Are you 

telling us you're not aware that the official, 

legal name is 11 Foxy's" -- or rather "Foxy's 

Fireworks Superstore, Incorporated, a South 

r ;::: r 0 1 i r ~ CO YO"'"' 0 r '" -L' ion II~? '-"'-- ____ lC -1::' -I...- - -- • 

No, I was not aware of LnaL. I thought it w~s the 

Fireworks Superstore. 

Okay. 

Southern Reporting, Inc . 
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Offer of portions of deposition 
of Willard Long 

Inc. v. Long 

........ ::-----------------------------------------, 
,. oJ 

Page 138 

1 Exhibit 24. Is 1."C simply "2"oxy'sll or is it 

2 "Foxy's Fireworks Superstore"? And that's 

3 "Foxy's Firevwrks Superstore, Inc. II on the top 

of Exhibit 24. And we can "Cake a break. 

5 Your Honor, .. j ust.--:. I .want to .. point out 

6 in~y proposed temporary injunction -- I point 

7 out something called a "anti-dissection 

8 doctrine" or "theory, II or something that says 

9 as a matter of 'fact a judge -- a finder of 

10 fact is not supposed to look at the individual 

11 words, letters, colors; you look at everything 

12 .. as a whole and you ask: Is there confusion as 
\ .... __ /13 a whole?' I just want to point tha"!: out to. the 

14 Court. 

15 THE COORT: All right. 

1 -_0 MR. WOOD: We'll take a break. 

17 THE COURT: Let's take about five minute5~ 

18 (Off the record from 3:47 p.m. until 

19 3:56 p.m.) 

20 MR. WOOD: Your Honor, my -- your Honor, my next witness 

21 is going to be Shirley Crosby. And I'll ask her to 

22 come up, but while she's coming up, your Honor, I 

23 want to publish a couple thincs out of Mr. Long's 

24 deposition, just to clear it UP before anything 

25 gets out of contrel or forgotten here. 
I 

I 
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of Willard Long 
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Neeltec Enterprises, Inc. v. Long 
6/18/2007 

_ .... " ------------------------------------, 
! :) 

1 ~HE COURT: 0](2Y· 

E'age 139 I 

I 
2 On page 9 of his deposition MR. WOOD: -- that page 

3 THE COURT: Mr. Long, you say? 

MR. WOOD: Yes, S2r. The defendant. I asked him 

5 ... MR. ·UTSEY: (To Mr. Wood) Hang on, let me get ~~ .. if you 

6 don't you mind. 

7 MR. WOOD: I'm sorry. I'm going to page 9 of Mr. Long's 

8 deposition. 

9 MR. UTSEY: (To lYlr. Wood)· You didn't have any 

10 designation. (To the Court) So to --

11 MR. WOOD: I didn't make it. 

12 MR. UTSEY: -- the extent appropri2te, your Eonor, we'd 

-- 13 like an opportunity to do some counter 

14 designations. 

15 TEE COURT: Sure. Sure. 

16 MR. WOOD: I asked 2'[ reads: 

17 "QUESTION: Have you now lt l~ savs no but --

13 "Reve you now bought other firew'ork stores at 

19 that intersection? 

20 "ANSWER: Yes, Sir, I have. 

2:1. "QUESTION: Which ones 2re they?lI 

22 "Fireworks vJarenouse, Firei-iOrks Superstore. 

23 "QUESTION: And Hobo Joe~s? 

24 "ANSiiJER: Yes. 

25 "50 you own three? 

803-749-8100 
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Offer of portions of deposition 
of Willard Long 

Inc. v. Long 
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1 

2 

3 

Page 140 

"ANSW:88.: On that exit. 

MR. WOOD: And theQ on page 15 of his deposition, I ask 

:nim, line 6, "When did you do that?" That is --

I'm sorry. Let me go back. 

·"0UESTION: You've incorporated 5.ome new 

businesses? 

"PJ\)SWER: Yes. We i:1corporated all of our 

businesses. 

"QUESTION: When did you do that? 

"ANSv~E8. : It's been about four or five months 

ago. 

MR. WOOD: And this deposition, your Honor, was taken in 

~- in NOVember of-- of 2006 i -about eight -months 

ago. 

"It's been about: four or five months ago --

four months, maybe. My accountants handled 

all of that. 

"IATho I S your accountant? .fu'1d ne i:1corporated 

all of your businesses? 

"QUESTION: P_nd some of your businesses were 

not incorporated before four or five months 

ago; is that what yo~'re telling me? 

"P.NSvJER: We ran t:nem under Hobo Joe! s; Hobo 

JOe's is incorporated. 

i 

I 
[ 
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Neeltec Enterprises, Inc. v. Long 
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2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

15 

16 

17 

19 

20 

21 

22 

23 

24 

Page 141 

If QuESTION: T see now. You split them out 

into separate companies? 

T1J1.NSWER : That I s right. 

T1QUESTION: Who owns Hobo Joe's? 

If ANSWER: .. I do-- sole. OViner .. 

"QUESTION: Who owns these other little 

companies? 

"ANSWE:::<.: I do." 

MR. WOOD: So I just want to let you -- we're suing 

I 
I 
I 

"-'v Do!. 

Q 

A 

Q 

Q 

under the Unfair Trade Practices Act, which is a 

court kind of a concept, and Mr. Long. owns these 

s~ores. This is my point; just want to bring that 

to your attention a~ this point in the trial. 

Could you swear Ms. Crosby? 

is sworn in.) 

EXAlvIINJI_TION OF MS. CROSBY 

MR. WOOD: 

Ms. Crosby, how long have you been managsr of 

the -- how long have you been manager of Fireworks 

Supermarket in Walterboro, South Carolina? 

About nine years. 

Do you live in Walterboro? 

Yes, sir. 

How many other employees generally work a~ the i 

(/~~~,.~~<ore ~~:,~iven deV?,____ __ ~J 
803-749-8100 
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Willard Long 

--------------------------------
Direct examination by Bert G. Utsey, III 

( 

Neeltec Enterprises, Inc. v. Long 
6/18/2007 

(--'\ 

1 

2 

3 

:J 

6 

7 

8 

9 

10 

11 

12 

)13 

14 

IS 

1 ' _::> 

17 

18 

19 

20 

21 

22 

23 

24 

?-_::> 

i 
/ 

P3ge 195 

1'1:8. . UTSEY: I hope we make fairly quick. 

EXJl...!'1INATION OF MR. LONG 

BY MR. UTSEY: 

Q Give us your full name, please, sir.' 

... A. Thomas Willard Long . 

Q All right. Youlve heard us talking about the 

Fireworks Superstore. 

A Yes, sir. 

Q What's your relationship to the Fireworks 

Superstore? 

A 11m sole owner of the Fireworks Superstore. 

Q ll_ll right. P-...l.!cl now you have been named 

individually as a defendant in this lawsuit. Do 

you own that business as a sole proprietorship or 

in an individual capacity or is it a cornoration? 

A It's a corporation. 

Q And what is the current name of the corporation? 

A Foxy's Fireworks Superstore. 

Q And that'sa South Carolina corporation? 

A -- . yes, SIr. 

Q And you were permitted by the Secretary of State to 

incorcorate with that name? 

A Yes, sir. 

Q All right. When did you incorporate with that 

name? I think Mr. Long -- I mean, Mr. Wood read 

I 
I 
i 
I 

u 
I 

... ":Vl~-r»:.=~.,.,...~~_~_ • ._:._~~l.~.~...o:u;;..:;;.~~Ji 
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Page 196 

1 something 2ivhile 2go that said November of 2006; 

2 does that sound --

3 A Yeah. 

5 

6 

.7 

8 

9 

10 

11 

12 

.13 

14 

1 -_:l 

16 

li 

1S 

19 

20 

21 

22 

23 

24 

25 

Q 

Q 

right? 

It was. in 2006 .. 

All right. And I think he read something that said 

before that it W2S under' fh~'o~~i211 ria~e of Hobo 

Joe1s --

J!.. Right. 

Q -- which is 2ls~ a South Carolina corporation 

A Right. 

Q ~- is th2t correct? 

A ~Yes, it is. 

Q Now, how many tot2l fireworks stores -- individual 

stores -- do you own in the Walterboro area, not 

just right here at this exit? 

A Five. 

Q All right. Now, what are the names of those 

stores? I 
A Hobo Joe1s Meg2store, Fireworks Superstore, Wild 

Fireworks Warehouse, Hobo Joels No.2, and ! Willy1s 

Q 

A 

Luckv1s Fireworks. 

Okay. Hav-e those been 

those stores? 

No, sir. Not alitia vs . 

the names of a.ll of 

i 
! 
~ 
u 

i 
J 
! 

. ! 
-- "'ct.;;<.r~~ ... -..;t...........,..~..........,~ ... ~~~~~~--,"--..;.w~ 
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Inc. v. Long 
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Page 197 

1 Q Did you ch~nge the names? 

2 A v ' .,.es, Slr. 

3 Q All right. Why did you change the names? 

Well, oVer a period of time the public changes and 

5 they used _ to alL be ch~racter_s, n~med an::er 

6 characters, and we getting away from the 

7 characters. Now, we still got Hobo Joe's, but 

8 we're trying to get away from the character name 

9 and we changed all -- all four -- all three of 

10 them. 

11 Q Okay. Which three? 

12 Wild Willy's Fireworks Warehouse, Foxy's Fireworks 

(~)13 and -- Superstore -- and got one other --

( 

14 Q Hobo Joe's Mega --

15 A Hobo 

16 Q store? 

Joe's iVje'J3store. 

18 Q 

19 

20 A 

21 

22 

23 megastore or a .superstore. We kind of --

24 Q 

803-749-8100 
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Neeltec Enterprises, Inc. v. Long 
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.. ~-.;---------------------------------------, 
i 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

)13 

14 

1 -_:l 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Page 198 I 
Superstore end all, theylre successful and we 

wanted to be so and thatls why we come up with the 

megastore, superstore and warehouse. 

Q Was it your experience that the public was 

responding more to stores with n.::lmes like ths.t than 

names such as cartoon characters and whatnot? 

A I think they are now, yes, sir. 

Q Okay. Now, there was some talk earlier about a 

shipping container that was temporarily . ~ .... In :crout.. of 

the superstore. 

A Yes, sir. 

Q Before you put that container there, did you go to 

.the Town QfWalterboro? 

A Yes, sir, I did. 

Q .0.nd --

1). I went 

Q -- anO did you ask whether it was permissible for 

you to put -- pls.ce it? 

A They gave me permission to put lL there. 

Q .0_11 right. ?-"-..... ld what was your intention of using 

th~t container for? 

A Storage. I used it for storage. 

Q All right. And the container got moved? 

A YeS, sir. 

Q Why did the container get moved? 

I 
I 
I 
I· 

i ) 
"-.~ ~~ ..... -.. ..... ~~-~,~.~~~-~. 
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Page 199 

1 A The City came to me and said that they h~d a 

2 complaint about it being there and they looked up 

3 and there was an ordinance about it, but and 

4 they wanted me to move it. So they gave me 30 days 

5 and I tried to g~t mo_ved. Couldn't find anybody. 

6 And I finally got Neil Hudson's Towing to -- to 

7 remove it for me. 

8 Q Okay. And you got it moved within the 30 days? 

9 A Oh, yes, sir. 

10 Q Okay. All right. Last topic I want to talk to you 

11 about, Mr. Long, is the request that I understand 

12 
.. -' . . 

( -
\ ) --

the plaintiff was making here for an injunction to 

( 

'---_ 1.5 

14 

15 

16 

17 

is 

19 . 

20 

21 

22 

23 

24 

25 

j 

prevent your business from using the name 

"Fireworks Superstore. 1I 
T guess to prevent Foxy's 

Fireworks Superstore, Incorporated, from calling 

itself "Fireworks Superstore." .?l...!."1d I'd like for 

you to talk -- eXDlain to the judge what that would 

do to Foxy's Fireworks Sup~rstore, Incorporated, if 

you had to stop using that name what would all the 

erreCLS of that be. 

Well, it'd be a lot of eXDense involved in it. 

There'd be having to change the name, painting , , 
"Cne 

building, change all my brochures, reincorporate, 

ch~nge all my signs, h2ve to p~int all them. 

nCo --;--; ""0 1?/"'1'-- ana T I g ~ ~ S :::> ~ --'- rna L. ~ _ _ :;> _ :::> , '- , _ ~ 

-- _ -- M "", __ ~ .. ~~_, .. - _........-_~r~~ __ ~ 
You're looking at --
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1 

2 

3 

.4 

5 

6 

7 

8 

9 

10 

11 

12 

( \ 
.\.~/13. 

14 

15 

16 

17 

18 

19 

.20 

21 

22 

23 

24 

25 

( 

Q 

A 

Q 

A 

Q 

Q 

Q 

! 
Page 203 ~ 

something. There is one person who is in cha_rge of 

Fireworks SUDersto~e and that is Willard Long; lS 

that --

That's exactly right. 

-'HI right ...... Igqt the rigl1t man in front of the 

judge, don't I? 

You do. 

And you're not trying to hide behind a corporation 

for your personal acts, are you? 

l\Jo, Slr. 

MR. UTSEY: Objection. 

p.nd 

MR~ UTSEY~ It.calls forlegal_conc~usion. 

THE COURT: I sustain. He doesn't know that. 

. lie wouldn't know what it -- he 'Aiouldn' t know 

"h-':" 
W.!..I.d. L. ". 

The -- the decisions that were made regarding 

painting the store, naming the store, putting the 

container there, all that stuff, that was done all 

Dy Willard Long, 

Yes, sir. Okay. 

.. -. -. n I ..!­we.::>!. L.. 

Tn2t's 

it? 

itTha t I want. Now, you 

I 
i 
I 
I 
I 

I 
I 
~ purpose of the container was not ! 

I 
testified that the 

to block the view; , ~. . 
lS Ln.a-:: 

I didn't intend to block. 1. -- I -- my intention 
• 
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