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STATE OF SOUTH CAROLINA )  IN THE SUPREME COURT OF SOUTH CAROLINA
COUNTY OF CHARLESTON ) <. ?0 - / )
) Case No.: 2011-CP-10-4113 o Dy
) cF 2
FERRIS SINGLEY, ) K3 . % '
Applicant. ) .
) 2
-versus- )
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )

On behalf of the request of the above-named Applicant, to be represented by the South
Carolina Commission of Indigent Defense, Appellate Division (SCCID), the undersigned attorney
would show unto this Honorable Court that:

1.

He is the attorney for the Applicant-Appellant in the above captioned case. The
Applicant-Appellant was in custody during and taken into custody immediately
following the Post Conviction Relief (PCR) hearing and was not available to personally
sign this request;

The Applicant-Appellant was represented by the undersigned attorney as an indigent,
pursuant to a contract with the SCCID;

. The Applicant-Appellant has been informed that he may request assistance from the

SCCID Appellate Division in perfecting his appeal;
A timely Notice of Intent to Appeal has been filed on the Applicant-Appellant’s behalf;
The Applicant-Appellant has been informed that nothing requires SCCID Appellate

Division to pursue this appeal unless that office’s Chief Attorney is satisfied that there is
arguable merit to this appeal and that he cannot afford to hire an attorney.

At this time, the Applicant-Appellant requests the aid of the SCCID Appellate Division in
perfecting his appeal to the South Carolina Court of Appeals.

October & ,2014

Respectfully Subpartte

Z

Rodney . Davis
SoygrCarolina Bar #: 12396

Charleston, South Carolina.




STATE OF SOUTH CAROLINA )
) VERIFICATION
COUNTY OF CHARLESTON )
PERSONALLY appeared before me, Rodney D. Davis, being first duly sworn,
deposes and says that he has read the foregoing Request for Representation on Appeal and

the same is true of his knowledge except those matters alleged on information and belief, and

as to those matters, he believes them to be true.

SWORN to and subscribed to me
this <2 ¢ day of Octobec, 2014,

a2

Notary Public for South Carolina
My Commission expiresmeﬂBhfy&m




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)y | |
COUNTY OF CHARLESTON ) 2011-CP-10-4113
)
Ferris Geiger Singley, #211565, )
) )
Applicant, ) -
) @
v )~ - ORDER OF DISMISS d
) i
State of South Carolina, ) - Y
. ) kS
Respondent. -.. - )
) .
Presiding Judge: | Hon. Deadra L. Jefferson
Applicant’s Attorney: ... - - Rodney Davis, Esquire -
Respondent’s Attorney: Ashleigh R. Wilson, Esquire .
Trial Counsel: Kelly Solar; Esquire ' .
Date of Hearing: June 16, 2014
Court Reporter::  ."... .~ Karen'V. Andersen -

This matter comes before the Court by way of an'application for 'post:éonvicﬁon relief
(PCR) filed June 10, 2011. The Respondent made its Return on:or about March' 15, 2012. An -
evidentiary hearing. on the- matter was convened on’ June 16, 2014" at the Berkéley County’
Courthouse. The Applicant was:present ‘at the hearing and- represented by 'Rodﬁgj; Da\}is, '
Esquire.- Ashleigh R. Wilson; Esquire of the South Carolina Office of the Attorney Genéral
represcntgq_the Respondent.

_+ Also present-and testifying was Kelly Solar; Esquire and Bruce Durant, I._*‘,squiré..Thi's"v
Court had bgfore it the trial tra:r{scﬁpg, ;he C_h?lrle‘s'tqn_ Cquqty_ vCl_efk of .C-Oli&_ "rec;o._r‘ds,' the
Apphcantsrecords )ﬁbfn‘,tthg;:"SA_Outh '_'C,arolixia | Depéfnhent ‘611' CAforrec‘.tio.r;s,A tile- Appii'cér—lt’s
appliéati.on;th.e Respox;denf’s Réturﬁ, and the Applicant’g a:ppellgtq récordé. ‘ - L

) -t N SR < " T -. . ’f v : ‘ . . Do
! This matter was originally scheduled to be heard on May 20, 2014; however, due to a death in Mr. Davis’ family |
the matter was continued. The matter was rescheduled at:a time convenient for the parties and héard in Berkeley
County with their consent to avoid any further delay in the disposition of the PCR. R
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 PROCEDURAL HISTORY | | L
The Applicant is ;)ré;ently :coﬁ'finéd in the South Carolina De.partr;u;nt“ of Corrections
pursuant to orders of commitment from the Charleston County Clerk. of Court. The' Applicant
was indicted at the January 2006 term of the Charleston County Grand Jury for Armed Robbery?
(2006-GS-10-0094), Burglary-First Degree> (2006-GS~10-0095), and Kidnapping* (2006-GS—
10-0093). He was represented by Kelly Solar, Esquire.
| On May 1, 2006, the Applicant proceeded to trial and was found guilty by a jury of
A@ed Rbbbery and Burglary-First Degree. The A;;p'lica'ﬂtwwas acqui;tfed of Kldnap;;mg The
Hc;norable R. Knox McMahonsentencedthe Applicant to concurrent terms of life imprisonment
without parole for‘ Ariﬁe;d'i.i‘qbibeﬂry anvd B;féiary. | . |
A Notice of Appeal was ﬁledon th;Applicant’s behalfattheSouth Carolina Court of
Appeals. Robert Dudek, Esquire, and Joseph L. Savitz, Esquire of the South Carolina Office of
Appellate Defense. perfected the appeal.:ln a published: opinion, the South’Carélina- Court’ Gf+
Appgals affirmed- the Applicant’s. convictions and sentehbqs ‘on"May' 6; 20()_9$ 'S_cg.-itzite_'vt.w
S_mgLay, 383 S.C. 441,.679 S.E.2d538 (Ct. ‘App: 2009). .The-Applicant filed a Petition for
Rehearing which was -denied on- June 29, 2009: The Applicant filed a Petition’ fof Writ ‘of *
Certiorari in the South Carolina Supreme Court. The Supreme Court affitmed the Applicant’s "

convictions. and sentences.in.a published opinion: State v. Singley, Op.:No. 26954 (S.C. Sﬁp. Ct.

A0

e e e S P PR

? Armed Robbery is a violent, most sérious felony punishable by imprisonment “for a mandatory minimum term of
not less than ten [(10)] years or more than thirty [(30)] years, no part of which may.be suspended ‘01 -probationy .,
granted: A person convicted under this subsection is nét-eligible for parole until the person has served at least seven
[(7)] years of the sentence.” S.C. CODE ANN. § 16-11-330(A) (2005); S.C. CopE ANN. § 16-1-60 (2005); S.C.
CODE ANN. § 17-25-45 (2005). . I T L P
3 “Burglary in the first degree is a [violent, most serious] felény punishable by life imprisonment. For purposes of
this section, ‘life’ means until death. The court, in its discretion, may sentence the defendant to a term of not less
than fifteen [(15)] years.” S.C. CODE ANN. § 16-11-311(B) (2005); S.C. CODE ANN.’§ 16-1-60 (2005); S.C, CODE .
ANN. § 17-25-45 (2005). , P SRR e M L b e A
* Kidnapping is d violent, most serious felony punishable by imprisonment for a terin of thirty (30)years. S:C. CODE .-
ANN. § 16-3-910 (2005); S.C. CODE ANN. § 16-1-60,(2005); S.C: CODE ANN.:§ 17-25-45 (2005)F " it
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April 4, 2011). See State v-Singley, 392'S.C. 270, 709S.E.2d 603 {2011). The Remittitur was
-issued on April 20,2011 -~ - e N o

I " ALLEGATIONS

" “In his application, thé Applicant alleges he is béing held in‘Custody “anlawfully for the
following reasons:” '

1.' Ineffective assistance of counsel.
2. Ineffective assistance of appellate counsel.
a. Date for petition for rehearing in reference to the writ of certiorari before the
S.C. Supreme Court to look at the S.C. Court of Appeals affirming his
conviction for Burglary 1st degrée was not calendared; deadline passed before
error caught.
3. - Due process violation and conflict of interest.
a. Failure to disclose that Judge Knox McMahon s daughter worked at the
Solicitor’s'office.
b. Solar used to be an advocate for female VlCtlHlS and the victim was female.

PR

At the heanng, Apphcant proceeded solely on the followmg allegatrons

1. Ineffectrve assrstance of counsel
-~a. Counsel failed to move to recuse Judge Knox McMahon because his daughter
worked for the solicitor’s office.
b. Counsel failed to investigate the taxi records to determine whether the vrctrm took
a taxi home as she testified.
c. Counsel failed i0 highlight inconsistencies in’ the pohce officers’ statements
during the Jackson v. Denno hearing.
d. -Counsel failed to call the Applicant as a witness during the Jackson v. Denno
hearing. .
~-¢. .Counsel failed to move for a mistrial when the victim testrﬁed about the"f
Applicant being incarcerated.
- f:  Counsel failed to advise the Applicant of the risk of Wntmg Ietters to his famlly
g. Counsel failed to prov1de adequate advice regardmg the Applicant’ s right to
-+ testify at trial. .
h. Counsel was meﬁectlve for calhng the Apphcant s cousm asa witness at trial. -

I

Thrs Court ﬁnds the Apphcant farled to present any testimony or evidence regarding any
other clalms ralsed hrs appllcatlon therefore this Court finds all allegations other than those

presented at the hearmg are deemed abandoned by the Apphcant

i
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- FINDINGS OF FACT AND CONCLUSIONS OF LAW -~ - |
This Court has had the opportunity to review the record in its entirety; and-has heardr:the
testimony and arguments presented at the PCR hea_ring. This Court has further had the
opportunity to _obs,erye‘ each witness. who testified at the hearing, and to closely.pass upon his or’
her credtbility. This Court has weighed the testimony accordingly. Set forth below are.the

relevant findings of fact and conclusion of law as required by S.C. CODE ANN. § 17-27-80
‘- P R R P SRR - e ’ .

(2003)..

) e we T ') : ":'( A I R A

- Summary of f the Testimony:. -

------

The Applicant was present and testified, he. was, represented at trxal by Kelly Solar. The

-l Tl

Apphcant testified he meét w1th counsel ﬁve (5) or six (6) tunes prror to tnal He testified he

reviewed the ‘evidence with coursel and dis'cussed'pos’sibledefenses He testiﬁed counsel told
.. "3

‘Q‘!

him that he did not have & defense and that they had to “come up vv1th somethmg ” The

4!.’

Apphcant testified he prov1ded one (1) wrtness to his attomey, John Preston who was at the

tra11er wrth h1m who Counsel sa1d they could use if they could ﬁnd hrm The Apphcant also

(

testrﬁed that he prov1ded Counsel leads for witness statements that Counsel d1d not 1nvest1gate
I - "
The Apphcant testrﬁed he went to trial before Judge McMahon He testlﬁed the day of

;.10

tnal he was told by Counsel that Judge McMahon’s daughter used to work at the Solicitor’s

Office. He testxﬁed Counsel told h1m that Judge McMahon would not recuse. hlmself as trial

o

judge and that Counsel would not | move to recuse Judge McMahon because she thought he
would do'a good JOb "The Apphcant also complarned that thrs issue was not rarsed on the record

" The Applicant test1ﬁed ke made statements to pohce and had a J ackson V. Denno hearmg

f

prior to tfidl. He testified the State cilled two ofﬁcers specrﬁcally, the arrestmg ofﬁcer and

: Y,

transporting officer, to testify. The Apphcant testrﬁed Counsel cross- exammed the offrcers but



did not allow him to testify during the hearing and did not ask whether he wanted fo"testi.fy about
the inconsistencies m determining whether he was' Mirandized: He testified the officers gave
different statements about who was in the vicinity . when Miranda warnings were given. He
testified he told Counsel that he was not given Miranda warnings by police and ‘that Counsel
should. have called the canine officer to testify about the discrepancies. He further testified that
he. was- not aware he could testify and if given the opportunity' he would havé testified that he
was hot_ Mirandized. He testified the court allowed his statement to be admitted ifito evidence: -

The Applicant testified his mother, the ﬁct’in’i, was an eyewitness in his case and testified
against h1m at trial. He testified there was an issue about the accuracy of his mother’s
whereabouts before the burglary and robbery.-He testified he- wanted a‘continuance to allow
Counsel an opportunity to investigaie taxi records because he thought his mother was lying about
taking a taxi home in order to avoid drinking and driving, The' Applicant testified he saw her in
ber car. that. night driving away and he wanted"to use this inconsistency to impeach her. He
testified that Counsel failed to use these inconsistencies to impeach his mother’s’ téStfmoxiy. The’
Applicant further testified he asked Counsel to-request a continuanceé to look into thé taxi records
and she failed to do so. - - il S

The. Applicant also testified trial counsel should have objected to ‘his mother’s refer'éﬁcev
to his being incarcerated during the in camer;z.'heafiﬁg fegarding his Iétter fo "his aunt. He
testified duripg,thp ,heariﬁg ‘about the-'admissibility of the letter he wrote to his aunt and his
moiher_’s comment about the Applicant.being in jail in connection to the threat he made to scare
his mother that he had killed someone the day before. To this comment, he testified the Solicitor
asked a question and his mother said “that it didn’t matter because he was going back to jail

anyway.” The Applicant testified Counsel did not address this issue and should have moved for a

| _5'5 5*.



mistrial or-asked for.a curative- instruction;, He testified .this statement affected the -jury and

LR N . R

[Ty
-

prejudiced him because they knew-he-had arecord.. - ;- - 7 o

- The Applicant testified the State. introduced a letter.he wrote to-his imother’s sister in
as a result he would not get:life-in prison without parole because the victim was his mother, Hé-
fqrthea testifie,d that it was his hope ‘thatg\his aunt would help him with his mom in‘a desire for
- leniency. He testified -Counsel provided him with/his aunt’s zip code but-the lettér lie Wrote his
aunt was ultimately given to the Solicitor’s Office: He testified Counsel never explained that the
letter he wrote could have gone-to the-Solicitor’s Office or the implications of writing the Iétter.
The Applicant testified Counsel, unsuccessfully argued against the admissibility of the iétte”r at
the hearing., .. . T L SR OPP R A T

The Agplicantv.,_t_es_tiﬁcd__‘he‘ spoke with Counsel about whether or not he should take the

stand a:tjg}rial and was ad_visedof his right to testify. He testified Counsel did not warit him to ‘take -
the stand because she thought-the Solicitor would use-his prior convictions-and the - lettér'to "
“destroy” him at. trial. The Applicant testified he did'not have ‘adequate advice on téstifying at
trial. He testified he understood that if he took the stand to testify the Court would have to* -
evaluate the age and type ©of his prior convictions to sce what the State could use against him at
trial, which was not done prior to-him informing the court that he did not wish to testif};. He =
further testified that Counsel failed: to request a‘ruling.liy»ihe court’ on the’fadm'issibiiity of his
prior convictions and as a result he. did.not know which, if. any, prior convictions'could ‘be used” "

to impeach:him before.he made the. decision to testify ornot:+ 5o e cu el



He testified he was advised by the court of his right to testify and he told the court it*ws

his decision not to testify, but did not remember any other questions. |
- Lastly, the "Applicant testified he did ‘not know why Counsel called his cousin as a
witness at trial because it backfired. He testified he thought it was to 'impeach his mother. He
testified he told Counsel his aurit and cousin' may be able to" help imipeach his mother. The

Applicant testified his cousin’s-testiiony was more “harmful than helpful and he lost"last

.
o N

argument as a result. - .. - 7T L
-+ _aKelly -Solar, Esquire, was present and testified she was ap‘i)‘ointed to' represént the
Ap,plicaﬁt_ about a miorith after heswas arrested. She testified she has spent the last fifteen (15)
years and her entire practice in criminal law. She'testified she met with the Aﬁpﬁcantvfrequent:l);
prior trial. Counsel testified she discussed with the Applicant the discovery material she received
from the State, the elements of the charges he was facing, the range of penalty, pé)SSii)lé defenses,
what .t_hé State was required-to prove ‘to convict. him, and the Ai)pli'cgm‘t’s" version (;f the facts.
Counsel testified the Applicant’s-version of thefacts was exactly 4s the State had allége’d.: She
testified the Applicant admitted his guilt t6 her andshe tried to pursﬁé a gullty 'ﬁlca, but' the State.
would not offer anything other than a plea to life in-’p‘_risoh ‘without the possibility of Ap‘ar‘ole: She
further.testified that as a result of this posture of the case they went to trial.
= Counsel testified she-discussed the lack of possible defenses like voluntary .intOXiléa'ﬁo'n,’ )
which was'no defense with.thé Applicant. She tesfified they ultimately decided to argue af trial
that because the Applicant was.not armed, the armed robbéfy was just a “theft” and that sﬁice the
Applicant-owned twelve percent (12%) of the victim’s home there ‘was no burglary, and,
ultimately, there was no kidnapping. However, Counsel' testified, coﬁse'cjuéﬁﬂy the Applicant

owned the part of the home where. thé knife was found. Counsel testified the State’s evidence

2



gg_)a}irgs}fhgﬁgp}}igﬁn&. ucq_n§_ist9_d\1'1,1ainly_gf( the Applicant’s mother’s testimony and her credibility
was Key at trial. e w T e, il 1;.,,_(.%:_.‘_'; B I
.Counsel testified the Applicant gave her potential witnesses and eads to investigate. She
testified they were trying to get the Applicant’s,family to, speak with.the Applicant’s:mother but
that thls attempt was ngt_(_s_u(;oess‘fpl and the Applipant’s.; mother was not-interested in helpi’n‘g the‘
Applicant. _Cour{sel‘;qstilﬁecl‘ the Applicant told her he wanted to call his cousin Teresa Singley at.
trial to show his mother was working while collecting disability and to impeach his mother’s
credibility. Counsel testified Teresa testified at trial that she worked for the Applicarit’s mother
even mgu%h thg mother, collected.disability.. She:testified she was-able to.elicit the testimony théy
wan}ed .f_rovm'»,'l“g{gs?'at trial, just that she was.part of the business the Applicant’s mothéet-owred: "
Counsel gesti_ﬁ_e@_ S'l_'{eudid; Dot recall how. much time she spent with Teresaibefore:she testified. at:-
trial but that _}tx‘g;.{igvestig‘a.tor had spoken with her.prior to.trial. She testified she'put her on ‘the:
stagq to t:f::stify»lb_ecépg,e' the Applicant wanted to pursue:a line of questioning to show his mother’
was, }iiShQI!‘?St but tha; they d1d not discuss any: other avenues: of impéaching her-and that'she--
un}q nof,h'a‘yle calljed h‘?f had! :ghg:,Appl'i.cantl not. “insisted” on. it.. Counsel recalled that the' State -
img;gchg@ :Te{gsaz but her testimony still, showed that. Brenda was .disho,nest.‘ Counsel téstificd

that based on the lapse of time, she could, not recall whether’she prepared Teresa: for cross-"

(RPN R

examinationpt,lt' tha't she was sure shg did. Counsel testified she did;not recall if she discussed
with the Applicant that they would get last.argument if he did:not call-any:witnesses at tial, "~ "
| Ste t-;.st.iﬁe‘.i- she also spoke with the :Applicant’s. two; aunts; Kathy Willis ‘and- Ethel '
Singlczy . Counse!,testiﬁ{ed. she has a no_tie_inA her file that-she askedther investigator ‘to-look ‘for a*-
guy namedj Preston th?.,APP:liC?I_lt wanted to call as.a witness, but-she was unable to locate:the” " -

result of that inyestiga;iqq_ mJ her ﬁle due to the passage.of time. or the:possibility that the lead '

oow



was a dead end. FIounsel testified- she did not recall the "Applicant -asking her to ‘move for a
continuance at trial to investigate the taxi records.and she just heard that allegation for the first
time at this hearing. She testified if she had felt the taxi records would have been helpful to the
Applicant at trial—no different;than if she could show that Brenda drank and drove—she would
have looked into it-and that when the Applicant wrote her, she:did what he asked. She further
testified that the Applicant did not mention the taxi records to her until during the trial.

- ... Counsel testified she did notrecall spéaking with the Applicant about moving to recuse

JudgeAMcMahon because .of his daughter, but may have. She testified she'did notseé a basis to

move to recuse Judge McMahon- solely.based on that.and that she*was not sure whether she had ™
moved to recuse Judge McMahon on othier trials upon request. She testified-if t}ie'prplicént had’

been adamant about her.moving to recuse Judge McMahon she ‘would Lave done it. She further

testified that her records do not reflect any such request from the Applicant and she has no

recollection of it. Counsel-testified she did not think. Judge McMahon’s daughter was emplbyed‘

with the Solicitor’s- Office at the time of the Applicant’s trial.”

-Counse] testified she moved-to suppress the Applicant’s statements on'the basis that the

responding officers failed to Mirandize the Applicant and the Appliéant would be prejudiced if

. the jury heard about the Applicant saying he killed someone. Additionally, Counsel testified that

the statement: was not true and was made only to scarethe victim. Coiinsel clarified that ‘she
objected in limine once to the admission of the Applicant’s statement that he had killed someone |
the day before and renewed her- objection contemporaneously with the admission of the °

statement. She testified she saw no basis to move for a curative instruction or mistrial. She

testified she did not recall if she talked to the Applicant about testifying during the Jackson v.

Denno hearing, but if she thought it would have been helpful she would have called the

g



Applicant-to testify. Counsel also;testified.it would not have been helpful to bfing out during’the
Jackson v. Denno hearing.inconsistenciesin. the officers’”statements about’ who ‘was -in the
vicinity wﬁen the Applicant was given his'Miranda warnings.” - . .U R
».+u. - Counsel testified the, Applicant once .sent her a letter..that.he+wanted to send to th‘e-.
Solicitor}s Office, but she advised him against it: She further testified. that-she adviséd *him that
that information should be held- for miitigation. :She - testified ‘shé would have looked up’ the’
Applicant’s auntfs'zip:code, online, and given-it'to. him but she would never tell the Applicant to
confess. to the crime:in a-letter, Counsel testifiedi she told the.Applicarit‘to'talk to-his aunt about
speakmg with his mother and she. did- not tell.the:Applicant to=confe§s t6 anything ‘inl ‘a letter'to
his aunt, Counsel: testified she: never saw the.letter the Applicant ‘sent to his'—’aur;‘t' before it"'was *
sent.and never had the opportunity:to advise the Applicant against sending the létter. - -

- Counsel testified she spoke with the Applicant about-taking the’stand and she ‘was “sure”
she adyised him not-to testify. at trial. She. testified that:the judge reviewed the Applicant’s right
to testify and questioned him, told him that it was ultimately the Applicant’s-decision, and that
thg_épplicant did.not seem.to question her advice at the time! She testified she did not recall a
hearing regarding: which of the Applicant’s prior convictions would ‘come out at frial if He togk "
the stand.,Counsel also testified  that no hearing.on ‘the -Applicant’s specific “extensive” prior
record was conducted and that the judge -never made a ruling on the: admissibility” of the "~
Applicant’s record: Counsel testified she never knew thé Applicant wanted to-take the st‘and‘énd
it was not an issue at trial. She testified that.it was “news” to her'that'the Applicant wantéd to~
testify because his extensive record.would certainly have come out dunng the trial which would™

be “damaging” and it was her advice for the Applicaht not to testify. - S e

Dotemlt
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Lastly, Bruce Durant, Esquire testified he was the Solicitor aésigned to prosecute the
Applicant’s case. He testified Judge. McMa.hon’s daughter did not have any involvement in the "
prosecution of the Applicant’s case and ‘that he did not recall. McMahon’s daughter being in the
Solicitor’s Office at the time of the Applicant’s trial. He further testified that she had already left -
employment in the Solicitor’s Office when this case was tried.. o

. Ineffective Assistance of Counsel '
‘1. .~ Standard - . - S : ‘
The Applicant alleges: that he received ineffective assistance of-counsel. In a post-

conviction relief action, the applicant has the burden of proving the allegations in the application.

Rule 71.1(¢), SCRCP; Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985) (citing

Griffin v. Martin, 278 S.C. 620, 622, 300 S.E.2d 482, 483 (1983)). Where the Applicant alleges

ineffective assistance of counsel as a ground for relief, the applicant must prove that “counsel’s
conduct so undermined the proper functioning of the adversarial process that the trial cannot be

relied upon as having produced a just result.” Strickland v.-Washington, 466°U_S. 668, 686, 104 -

S. Ct.-2052, 2064 (1984); Butler, 286 S.C. at 442, 334 S.E.2d at 814 (citing Strickland, 466 U.S. -

at 636, 104 S. Ct. at 2064).,
The proper measure of performance is whether the attorney provided represéntation -
within the range of competence required in criminal cases. See Strickland at 690, 104 S. Ct. at
2066, . The courts presume that. counsel rendered adequate-assistance and made ‘all significant -
decisions in the exercise of reasonable professional judgment. See id.! Theapplicant must’

overcome this presumption in order to receive relief. Cherry v. State,-300 S.C. 115, 118, 386

SE.2d 624,625 (1989). . .

Courts.use a two-pronged test to evaluate allegations of ineffective assistance of counsel.

11‘“ (b\kv
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First, the applicant must.prove that counsel’s performance was:deficient.’See id. at 11718, 386

S.E.2d at,625. Under this prong; attorney. performance is measured by'its-“‘reasonableness under
prevailing professional norms.””. Id.-at 117, 386-S.E.2d -at 625 (citing Strickland, 466 U.S. at
668, 104-S: Ct. at 2052). . Second, counsel’s deficient performance must have prejudiced the
applicant such that “‘there is a reasonable" probability that, but ‘for: counsel’s: unprofessional *
errors, the result of the proceeding would have been different.’” Id. at 117-18, 386 S.E.2d at 625
(citing Strickland, 466 U.S. at 694, 104 S. Ct. at 2068). “A reasonable probability is a

probability. sufficient:to, undermine confidence in the ‘outcome of the trial.” : Johnson v. State,

325 S.C. 182, 186,.480°'S.E.2d 733; 735 (1997) (citing Strickland, 466 U.S. at 694, 104 S. Ct. at

&
This Court finds that-Counsel. is'a trial practitioner who has extensive experience’isi the -
trial of serious offenses. This Court finds Counsel provided credible testimony at the evidentiary
hearing, while the Applicant’s testimony was not crediblei Counsel conferred with:the Applicaxitf
On, IUMErous OCCasions. During conferences with:the Applicant, Counseldiscussed the pending -
charges, the range of:penalty,:the elements of:the chargés-and what the' State was required to -
prove, the Applicant’s constitutional rights, the Applicant’s version of ‘thié facts, and possibie
defenses or lack thereof. - - wore L o T e
- . Regarding the Applicant’s claims of ineffective assistarice'of counsél; this Cdurt’-ﬁn’dsl the
Applicant has failed to meét his burden of proof. This Court finds that the-Applicarit’s attorney
demonstrated jhgnoﬂrmal,degree of: skill, knowledge, professional judgmént; and reprééénth’tibn
that are .expected of an attorﬁeyz who practices criminal- law:in- South Carolina. State v.
Pendergrass, 270 S.C. 1, 5, 239 S.E.2d 750, 752 (1977); Strickland, 466 U.S. at 687—88; 104 S:

Ct. 2052, .2064—-65; Butler, 286:S.C: at-442; 334 S.E:2d-at 814 (citing Strickland, ‘466 U.S. at
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687-88, 104 S. Ct. at 2064—65; Turner v. Bass, 753 F.2d 342, 348 (4th Cir.'1985), rev'd on other

grounds, Turner v: Murray, 106 S. Ct. 1683 (1986); Marzullo -v. Maiyland, 561 F.2d 540, 543
(4th Cir..1977)). This Court further finds' Counsel adequately conferréd with‘thc;, Applicant,
conducted a proper’ investigation, and provided thorough representation: This Court finds
particularly telling the fact that.Counsel obtained' for -the - Applicant an acquittal ‘on the
Kidnapping charge he was facing. This Court finds that Counsel’s representation did not fall
below an objective standard of reasonableness.” - e
- Air. - Recusal of Judge McMahon

The Applicant asserts Counsel was inefféctive for failing'to move to recuse Judgé Knox -
McMahon as trial judge because his'daughter worked at the Solicitor’s Office. Thxs Court ﬁﬂdé ’
this allegation is without merit. ‘Pursuant to' Canon 3(E)(1)(a) of Rule 501, SCACR, a judge -
should disqualify: himself or herself in a procéeding in which the judge’s impartiality might

reasonably be questioned. State v. Jackson,'353 S.C. 625, 627, 578-S.E. 2d 744, 745’ (Ct. App.

2003).-In South Carolina, it is not enough for a'party to allege bias or prejudice; a party seeking

disqualification -of a judge must show some evidence of bias ‘or prejudiée. Bféiis’fofd' V.

Brailsford, 380-S.C. 443, 451, 669 S.E. 2d 342, 346 (Ct. App. 2008); Jackson’ 353 S.C. at 627,
578 S.E. 2d at 745; Rule 501, SCACR; Rule 501, Canon 3(E)(1)(a); SCACR. "
A judge should 'disqualify- himself ‘in a proceeding in which his imi)é.rtieflit‘)i' might

reasonably be questioned, including but not limitéd to, instances where he has a'personal bias or

prejudice against-a party. Murphy v. Murphy, 319-S.C. 324, 331, 461 S:E. 2d 39, 42 (1995).
Such bias must stem from an €xtrajudicial ‘source and result in decisions based on information

other than what the judge learned from his participation in the case. Reading v. Ball, 291 S.C. |

492, 494, 354 S.E.2d 397, 398:(Ct. App. 1987).“It is not enough for the” party 'se‘é‘kiﬁg'
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disqualification to simply -allege -bias. Id. The.party seeking disqualification must:show-some
evidence of bias or prejudice. If there is no.evidence_ of judicial bi,a_s*:br prejudice; a judge’s

failure to disqualify himself .wilg‘!go't be reversed.on. appeal. Mallett: v. Mallett. 323 S.C. 141,

145-46,473 S.E.2d 804,807—08 V(Qt'. App..1996); Roper v.:Dynamique Concepts, Inc., 316:S:C.:
131, 139, 447 S.E. 2d 218, 22223 (Ct. App.,1994), Koon-v: Fares, 379 S.C. 150; 156, 666 S.E::
(2d230,234 Q008). ., o gt p e T et el
Alleged bias or prejudice requiring a judge to.recuse. himself 'or. herself must stem from..

an extra-judicial source and result in a decision based on-information othér than what the judge

learned from his or her participation-in the case.as a judge. Canon 3(E)(1)(a), SCACR: Jackson

353.8.C, at 627, 578.S.E,-at 745..A motion to recuse. may not be predicated on the judge’s”

rulings in the.(’;gsc‘befpre_him or on,lmling_s, in a related case; nor on-his;demonstrated tendency to:
rule in any particular-manner, or on a particular judicial leaning or-attitude derived-from-his -
experience, on the bench. Mallett, 323 S.C. at 145-46; 473-S.E. 2d at:807-08 (citing U.S.v; -

Grinnell Cpljp:, 384 U.S. 563, 86S. Ct. 1698 (1966); Berger v. U.S., 255 U.S: 22, 31, 41, S:Ct.”

239, 232. (1_921)). The fact a trial judge ultimately rules against a litigant:is not proof of prejudice':
byv}tl}q jy_dge, even 1f iit_is: }_a}e; ,h'eld that the judge committed error in his:.rulings. Mallet, 323 S.C.¢
at 147,473 S.E. 2d at 808 (citing Reading, 291 S.C. at 494,354 S.E.2d'at 398): ¢ - : .

.. This tg(?lll,’t finds the .‘Applican_t:, has failed to.show, a,basis for. Counsel to move.to recuse
Judge ‘McMal_lpr%,a.s~ trial judge. This Court finds further the:Applicant has failed to carry his- -
bur.dggiof' showing Judge. McMahon’s daughter worked at-the Sth_itof’s. Office-during. the tirie
of his Erial or had any involvement in the prosecution of his'case. This Court. finds the Applicant

has presented no evidence o show prejudice or bias existed. This. Court; further finds that if




raised the issue sua sponte at trial‘and unlikely he would have recused himself: This Court finds
the- Applicant has. failed to carry his burden of proving Counsel was ineffective -for failing to
move-to recuse Judge McMabhon at trial. - -+ T L SRR
B.  Failure to Investigate” - : . v
‘The Applicant alleges Counsel was ineffective for failing to investigate the taxi records to
see ‘whether his mother, the victini, took a taxi-home prior fo the incident ih-ordet to avoid:
drinking and driving as she.claimed. (Tr. 112: 12—13, 139: 12).-Additionally, the Applicant
complains that Counsel failed to investigaté a possible witness, John Preston, who he alleges was'
at-the trailer with him-at the time in question. This Court finds these allegations are without
merit.. v - R o e T SRR
- “[C]riminal defense attorneys have a duty to undertake’a reasonable investigation, which

at a minimum includes interviewing potential witnesses and making an independent investigation

of the facts and circumstances of the case.”” Walker v. State, 397 S.C. 226, 235, 723 S.E.2d 610,

615 (Ct.-App..2012), overruled on other grounds, Walker v. Stite, 407 S.C. 400, 756 S.E.2d 144

(2014). “Failure to conduct an independert investigation does not- ¢onstifute ineffective -

assistance of counsel' when the:allegation:is- supported only by mere speculation.as fo result.”" *

Porter v. State, 368 S.C. 378, 385-86, 629 S.E.2d 353, 357 (2006) (citing Moofehead v. State,
329.S.C. 329, 334, 496-S.E:2d 415, 417 (1998)). “In any ineffectiveness case, a particuizi'r'
decision not to investigate must be directly assessed for reasonableness in-all the circuh1stanbes; B
applying-a-heavy measure of deference to counsel’s:judgments.” Wiggins v.'Smith, 539 U.S.
510, 521-22, 123 S: Ct.-2527, 2535 (2003).
Our Courts have repeatedly held a PCR applicant must ‘produce’ theé testimony of a -

favorable witness or otherwise offer the testimony in-accordance with the rules of evidence at the
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PCRihearing.in:order to establish prejudice from the witness’ failure to. testify. at trial. Bannister

v.-State, 333YS.C." 298,303, 509 S.E.2d 807,-809 (1998) (citing Pauling v. State,31 S.C. 606, 503

S.E.2d 468 (1998); Glover v. State, 318 S.C. 496, 458 S.E.2d 538 (1995); Underwood-v. State,
309 S.C. 345, 495 S.E.2d 768 (1998)). The Applicant’s-mere Speculation: as to what a witness’

testimony.-would haye been by itself, cannot satisfy-the Applicant’s burden:of showing prejudice.

Id. (citing Glover; 318:S.C. at 498-99, 458 S.E.2d at 540). See Edwards, 392:S.C: at 457, 710,
S.E.2d. at 65-(*So-long as:a-defendant’s attorney conducts a reasonable investigation; including

interviewing potential- witnesses- when, t; is. reasonable: to; do ‘so, -his: pérformance . will: not: be

deﬁci}eAnt.”);,.., Simpson:.v. .Moore, 367.8.C..587, 597, 627 S.E.2d::701,706: (2006) ‘(citing".
Strickland, 466 U.S. at 691, 104 S. Ct. at 2066) (“Counsel has a duty to make reasonable :
investigations .or o .make .a. reasonable . decision that makes particular - investigations

UNRECESSATY."). .. . . & r il e Lo 0Lty o

. i..,> . Failure to Investigate Taxi.Records . = = .- v o

. This:Court finds the Appiicqqt_ has failed to, show what an.investigation. by..Counsel into .-
taxi records would have yieldggi,a_nd: this : Court :will . not speculate as to the result: of such’ .
investigation. Counsel proyided credible testimony, that she would have investigated thé evidence :..
hadﬁhp thoughtltwashelpful to the ‘Applicant’s case. This Court,also finds Counsel forithe'.
Apprlipant_‘vwas able to.adequately- impeach- the -credibility of the: victim. at tridl without this °
evidence. At trial, Counsel impeached the victim’s, credibility with the fact that the victim had "
becn.»conv.ict?_fj, of Forgery and was receiving disability. for ‘her. back whﬂe.,alsofworking.for,iai ;
cleaning business. (Tr. 137:3-10, 138:5-17). Further, this Court notes that, had Counsel Obtained *
the, taxi records, it is unlikely thereceipts in question would have shown what.the ‘Applicant was

looking for in order to.impeach: his mother. Moreover;:the Applicant has' failed to provide 'this -

X



Court with:any actual records-tending to prove his assertions at the PCR. hearing; See Bannister

v. State, 333.S.C. 298,303, 509 S.E.2d 807, 809.(1998) (citing Pauling v. State, 31 S.C. 606, 503

S.E.2d 468 (1998); Glover v. State, 318 S.C. 496, 458 S.E.2d 538 (1995); Underwood v. State,

309 S.C:.345, 495 S:E.2d: 768 (1998)).. This Court finds the Applicant has failed to carry his
burdenof proving Counsel was ineffective for failing to"investigéte the victim’s taxi records.
-l o Failure to Investigate Witness:

.. . -This Court finds the Applicant.has failed to show what an investigation by Counsel into
the potential witness, John Preston, would have yielded.and this Court will not speculate as to the
result of such investigation. Counsel provided credible testimony that she would have
investigated this witness had she thought-he was helpful to the Applicant’s case and that her
notes in her file indicated that she did, in fact, have her investigator look into the potentiality of
calling John Preston to testify on the ‘Applicant’s behalf. Ultimately, the Applicant has failed to
produce the putative’witness and present his purportedly . beneficial testimony ‘at the PCR

hearing. See Bannister v. State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998) (citing Pauling v.

State, 31 S.C. 606, 503 S.E.2d 468 (1998); Glover v. State, 318 S.C. 496, 458 S.E.2d 538 (1995);

Underwood v. State,"309 S.C: 345, 495 S.E.2d 768 (1998)). Thus, this Court finds the Applicanit "

has failed to carry his burden of proving-Counsel was ineffective for failing to -investigate a
potential witness:.,.; . . : o o R

-+ G.4  -Failure to-Request C(')ntinuancé to Investigate
... .The Applicant alleges Counsel was ineffective for failing ‘to Tequest a céﬂtiﬁuance in-

order to investigate the taxi records as possible impeachment evidence against the victitn. This

Court finds this allegation is without merit.”:- ™. " ... R NI

o ,.49(, |
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-+, The.grant or denial of a continuance is within the sound discretion-of the. trial judge and
is ‘reviewable ‘on appeal only when an; abuseof ‘discretion -appears, from ' the. recoid. Plyler v.

Burns, 373 S.C. 637, 650; 647:S:E.2d 188, 195 (2007) (citing Bridwell v. Bridwell;»279.S.C.

111; 112, 302 S.E.2d 856, 858 (1983)). See Hudson v.:Blanton, 282:S:C. 70, 74,316 S.E.2d 432,
434 (Ct. App. 1984) (noting a r'novingipa_rt-y‘ must show:the absence of some material evidence

and due diligence on his part to obtain, sﬁchf-eyidﬁnce to- justify-‘a continuance). Cf. Beasley v.

Kerr—McGee Chem..Corp., 273-S.C. 523, 532, 257 S.E:2d 7;2,6,':730x,(1-9.79) (finding: a movant
failed to show due diligence to justify.a.continuance when.he had eight' months from filing of the

complaint until trial to prepare): See State v. Lytchfield, 230.S.C. 405,.411, 95 S.E.2d 857, 860~

61 (1957) (no abuse of discretion, in denial.of the motion:to continue on-the.ground of witness
absence). .Cf..State v. Lunsford,:318--S.C. 241, 243, -456:iS.E2d 918, .920 (1995); - State»v.
Patterson, 290 S.C. 523, 35 1 §.E.2d 853 (1986) (no.dismissal or mistrial when, ‘after receiving
discovery material, defense .counsel allowed time to review material during break intrial ‘and.
before g;gamix;atiqq of witnesses‘continucd). poo T

- .. This Court finds that: Counsel’s testimony, that' had thé' Applicant ‘requested - she
investigate the taxi records,: she.would, have obeyed. his:‘request’is crédible-and finds. the .
Applicant’s testimony that he asked Counsel to investigate the taxi records and she refused i'slno‘t'
credible. As noted above, the Applicant has failed to produce the favorable evidence at the:PCR™
bearing. This Court fails to.discern how. producing this evidence would:have been beneficial to
the Applicant at trial. “Mc_)_r;o\ger,,rt;his‘(’,ourt finds' that even had Counsel requested:a-continuance,
the trial judge likely.wpgld have ‘del‘lied._that, request.. The: record reflects that Counsel was well
prepared to proceed with trial and in the light most favorablesto the Applicant.he did notimention

this matter until after the trial had progressed. The record further reflects that had trial counsel

L
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perceived this information to be beneficial theie’ was sufficient time to prbéﬁr'e it prior to the
Applicant’s mother’s testifmoriy, thereby eliminating the' necessity of a continuance request.
Thus, this Court finds the Applicant. has failéd to carry his burden of proving Counsél was
ineffective for failing to request a contirivarice to investigate..
- D.  Failure to Effectively Coriduct Jackson v. Denno Hearing

* The Applicant alleges-Counsél was inéffective’ for failing to challenge the officer’s
testimony during the Applicant’s Jackson v. Denno hearin'g'; The Applicailt also alleges Couﬂsél
was ineffective for failing to call’the Applicant‘as a witness during the A’]fiplicant"s Jackson v.
Denno hearing. ‘Ultimately, the Applicant compldins that his $tatements' were “admittéd into
evidenée. This Court.finds these allegétiohé‘ are without merit. - -

i. Jackson v. Denno Standard T e T

In Jackson v. Denno, the Unitéd:States Supreme Court declared it axiomatic that a
defendant in a criminal case is-entitled to an-indépendent evidentiary hearing to deterinine the

voluntariness of statements made'by the defendant prior to the submission of such statements to’

the jury. See Jacksori v. Denno, 378 U.S. 368;'376-77, 84 S. Ct. 1774, 1781-82 (1964). Thus,
where there is conflicting evidence ‘about a statement, the court must firsi make aﬁndmg as to ’
the validity of the statement. “[A] defendant is’ enfifled to a ‘relidble determination as to the
voluntariness.of his [statement] by a tribunal other than the jury charged with deciding' his guilt

or innocence.”” State v.: Parker, 381 S.C. 68, 84, 671' S:E.2d 619, 627'(Ct. App. 2008); State v,

Fortner, 266 S.C. 223, 226, 222 S.E.2d 508, 510 (1976); Staté'v. Miller, 375 S.C. 370, 381, 652
S.E.2d 444, 450 (Ct. App. 2007)). '

“In order to introduce into evidence a confession arising from custodial interrogation, the
State must pr;ve [to the court] by a preponderarice of the evidence that the statement was made
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freely and voluntarily, and taken in compliance with Miranda-v. Arizona; 384-U.S. 436, 86 S:Ct.

1602, 16 L.Ed.2d 694 (1966_),_;"1“1‘15,jury must determine ,whether ,f_h,e; statement was freely and

\/ioluntg;illylvgi\(en,peyqnd a reasonable doubt.”; State v. Miller, 375 S.C. 370,378, 652: S:E.2d

444, 448 (Ct. App. 2007) (citing State v. Smith, 268, S.C. 349, 354,.234 S.E.2d. 19, 21 (1977);

State v. Washington, 296 S.C. 54, 55-56, 370.S.E.2d 611, 612 (1988)). See Staté v. Creech, 314

s.C. ,76» 86-87, 441 S.E2d 635, <64,Q,—.41 (Ct:,App. 1993); State.v. Howard;296.S.C. 481, 488,
374 S.E.2d 284, 287 (1988) (citing S:ta_te v. Doby; 273 5.C..704, 258 S.E.2d.896 (1979)) (The
tnalcourt must examine the “‘totality of the circumstances” surrounding a statement to détermine
whetﬁ;er.tQ§:§;atemgnt is voluntary. . . . A trial court’s, ‘dcéisipn will not:be:disturbed absent an.

error of law.”); State v. Moses, 390 S.C. 502,.512, 702.S.E.2d- 395,.400:(2010) (citing ‘State- v.-

Goodwin, 384 S.C. 588, 601, 683 S.E.2d 500,-507.(Ct. App. 2009)).
i, Failure to Effectively Cross Examine Witnesses -.:.
Ini‘tligllvy,"‘thi_s;i‘(;qurt clarifies that the, Applicant alleges.that, Counsel: was. ineffective for -

failing to effectively challenge the admission of.various statements made by.the Applicant during

hig I aCkS‘QI.l' V. Dgnno ‘hearing. 'I“hq Applicant made-three (3) statements to the officers-involved
in his 'dc?jtent'ijpn :gu?d arrest: (1) Officer Pontieri testified t‘hat:th_e Applicant stated he.“smoked” the °
money ﬂe -tool_(:'frtl)m' hlS __mpthje}r (Tr. 8:1-6); (2). Oﬂicer Kiker testified that the Applicant:stated”
to hlS mother “that he had k111ed a person two (2).days ago, and that he didn’t have.any problem
kllhng her » (Tr 13 14—22) (3) Officer Kiker testified the Applicantistated he had entered the -
hous_qith;rig‘ug;}‘l a'bac'k;v\.rmd(_)w (Tr1413——14) o N L
The Applicant specifically argues that Counsel was ineffective for:failing to’ emphasize’ -
the inconﬁs;epcicsi 1n _where the officers were: standipg when the . Applicant ‘was allégedly

Mirandized during her cross, examination, This Court,finds Counsel effectively highlighted the
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officers’ vague memories of the logistics. (Tr.:10:6-18). Counsel also effectively cross éxamitied
Officer Kiker that she never Mirandized the Applicantand failed to record certain 16gistical facts
in her report (Tr..16:10-23). Additionally, the' Applicant’s statements were not offered to prove
the truth of the matter asserted—that he smoked crack or killed someone in the days prior to the
burglary—but were offered to prove elements of the offense of Armed RObbery and First Degree
Burglary, entéring a dwelling without consent and placing the victim in fear byﬂi:eats and use of
a dangerous instrument or weapon. See S.C: CODE ANN.§ 16-11-311, ~330(A) (2005).- This

Court. further finds -that. Counsel requested the *Jackson -v. Denno’ hearing and -made

contemporaneous objections to the admission of the Applicant’s statements at trial. (Tr. 113:22-
25; 114:1-14;.161:.24-25, 162: 1f2;‘-192:25—193:'11).' Therefore, this Court finds Counsel
preserved this issue for appellate:review. Additionally, this Court finds that the Applicant has’
failed to show any basis for Counsel to r;:quest.a mistrial or curative instruction. See Section F.,
Below. This Court further finds that the Applicant’s statements became part of the rés gestae of -
the incident and were found by the triél court to be admissible at trial. See id. Therefore, counsel

performed - as: required - by . requesting and having-'a Jackson v. Denno and making a

contemgoraneous_objec_tion at trial thereby preserving the issue for appell'ate review.

«This Court- finds Counsel adequately challefiged the introduction of the “Applicant’s
statements prior to trial and preserved error for appellate review.- The record reflects ‘Counsel
thoroughly. cross-examined both of the State’s witnesses during the hearing. Counsel 'eiié’ited -

“testimony from both police officers about how the Applicant was not read his Miranda wziﬁiings;

did not sign a waiver of rights form; did not provide a written statement; and was not'allowed to"
read his Miranda rights before giving’ ‘a statement. (Tr. 9:10-20; 10:19-25; 11:1; 15:'15"—21).

Counsel also argued.that the State provided no proof that the Applicant was given' Miranda
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warnings and the Applicant did, not:sign a written statement or waiver form. (Tr. 22:7-24).
Ultimgtgly;__this Court finds Counsel effectively impeached the officers; but the evidence showed
that- the, Applicant ;was, in fact Mirandized, whether witnesses-to the Miranda warnings were
either physically standing closely’or passing by. ..o i 0 ot 0 o sy b T on

:Even though this Court need not address the Applicant’s argument that the Applicant was
prejudiced at trial vbyf Counsel’s failure to.call and question witnesses dur«ingv‘ ‘his” Jackson V.
Denno hearing, this Court, finds that Counsel was ‘able to effectively cross-examine officers
Pontierivand _I_(ike_r_ .and attack and highlight itheir vague recollections:.’andfréﬁofts, ultim'zit’ély

throwing into question whether. the State had proven:beyond ‘a reasonable: doubt that thé-

Applicant made a post-Miranda statement freely, ‘voluntarily, kﬁowingly:, and intelligently.f’('l’f. '

173: 12—.2‘1‘;;:1494_: 23-25; :195 1-1-9, 20-25; 196:11-12). Thérefore,. this:Court finds no'prejudice

resulted from Counsel’s performance at the ‘Applicant’s Jackson:v. Denno hearing or in’ regards
to, the admission of the Applicant’s statements.

y ofi. . Failure to Call Witnesses + = &~ 50 o e Bl

This Court also finds Counsel was not ineffective for failing to call the-Applicant-and the

canine officer, Officer, Cobbs, as witnesses during the Applicant’$ Jackson V. ‘Denno hearing.

- .. Where counsel articulates a valid. stra’;egic reason for his. action or inaction, counsel’s

pe{forg'ilncc 's[houid not be found ineffective. Roseboro :v. State, 317 S.C.*292, 294, 454 S.E.2d"

312, 313 (1996); Underwood v. State, 309 S.C. 560, 562, 425 S.E.2d 20, 22 (1992); Siokes v.
State, 308 S.C. 546, 548,.419 S.E.2d 778, 778-79 (1992) (finding counsel’s dedisici niot o cal]
witnesses reasonable where their -testimony would have.been of no:.value -to-the casé ‘and’
witnesses, were not:credible). Courts must be wary of second guessing cotnsel’s trial tactics; and -

where counsel articulates a: valid reason for employing such strategy, such conduct is not
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ineffective dssistance of counsel: Whitehead v. State, 308 S.C. 119, 122, 417 S.E.2d 529, 531

(1992) (citing Goodson v. U-S., 564 F.2d 1071 (4th Cir. 1977)).

Counsel provided credible testimony-that she did not think the Applicant’s testimony
about not being given Miranda warnings'would have been helpful. This Court finds Counsei’s
obsérvations were valid and it is.unlikely the Applicant’s testimdny would have been necessary
or beneficial during the hearing. This Court finds that the only conceivable a:gument“.the
Applicant could have made during his purported testimony would be that he simply was not
Mirandized. This Court further finds that Counsel was able to elicit the substance of " this
assertion without calling the Applicant to-testify. This Court finds further the Applicant was not
prejudiced by Counsel’s failure to call him as a witnéss 4t the hearing corisidering’ the
preponderance standard pretridl and that iltimately the voluntariness of his statérent is to be
decided beyond a reasonable doubt by the jury at trial not the trial judge: This Court further finds
that counsel was'effective in raising these inconsistencies before ‘the jury and arguing that -'thé
State had-failed to meet its burden of proof in that 'regard.- This Court finds the Applicant has
failed to carry his burden of proving Counsel’s pefformance' during the Applicant’s Jackson v
Denno hearing was deficient in any way.

Moteover, “[A] PCR applicant must produce the testimony of a'favorable witness or
otherwise offer the testimony in accordance with the rules of evidence at the PCR hearin‘é'in |

order to establish prejudice from the withess® failure to testify at trial.” Bannister, 333 S.C. at*

303, 509 S.E:2d at 809:(1998) (citing Pauling v. State, 331 S.C. 606, 503 S.E.2d 468 (1998);

Glover v. State; 318 S.C. 496, 458 S.E.2d 538.(1995); Undérwood v. State, 309 S.C. 560, 425

S.E.2d 20 (1992)). The Applicant’s mere speculation as to what a withess’ testimony would have

been by itself, cannot satisfy the Applicant’s burden of showing ’p'rejudicé. Id. (Eitmg!Glover, 318



S.C. at 498-99, 458 S.E:2d at 540). See Edwards, 392 S.C. at 457, 710 S.E.2d at 65, ("So: long as
a defendant’s attorney conducts a reasonable investigation, .including .inte_:rvi,,ewi:ng potential

witnesses when it is reasonable to do so, his performance .will not be:deficient.”); Simpson v.
O . BT DT IDIAN v B B 2N H it e .

Moore, 367 S.C. 587,597, 627 S.E.2d 701, 706 (2006) (citing Strickland, 466-U.S. at 691, 104, S..
Ct. at 2066) (“Counsel has a duty to make reasonable investigations or.to-make a reasonable
decision that makes particular investigations unnecessary.”). ., . .. .. , - - ..

Although this Court need not reach the issue.of whether the Applicant-was:prejudiced by.
Counsel’s performance, the Applicant specifically argues that the lack of.other proof that he was
Mirandized augments Counsel’s failure to call the Applicantand the canine officer to testify. The
Applicapt argues that had Counsel called the Applicant.and, canine, officer.to, testify during the,
- hearing, the. tc§ti1;;§ny would . have verified the Applicant’s.story. and provided independent,
corroborating proof that the Applicant was,not Mirandized and, ultimately, would have affected
his deci:§ioq wl;g:g}hgg.to te,st.ify on his own behalf at trial. Thus, the Applicant argues, based on the
compounded nature of Counsel’s errors, he was prejudiced.. This Court, finds the Applicant has .
failed.'to.,meqt hxs ;l:%uxdqg of .proying  Counsel was ineffective such that-the- Applicant was
prejudiced by Counsel’s errors. This Court finds that even if Counsel .would have, called
.witI_lessgs to testify during the Jackson.v..Denno hearing, in light of the lesser burden:of proof it
is doubtful the tnal court would have determined , that -the .Applicant’s statements: were

inadmissible, indgper}dent‘.frqml_the Jjury’s. determination of whether. the - State: proved the.

Applicant freely, voluntarily,,. knowingly, and intelligently made a: post-Miranda-: statemerit.
beyond a reasonable doubt, Moreoyer, the .Applicant: has failed .to present the.-favorable

tesﬁmox}y prpving to the PCR qurﬁ that t‘hgiApp_liipant, was not Mirandized. See Bannister, 333 -

S.C. at _303,45()}9? S.E.2d at 809 (1998) (citing Pauling v. State, 331 S.€:-606, 503 S.E.2d 468 -
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(1998); Glover v. State, 318 S.C. 496, 458 S.E.2d'538 (1995); Underwood v. State, 309 S.C. 560,

425 S.E.2d 20 (1992)). Therefore, this Court finds no prejudice resulted from ACouns'el’s

performance at the Applicant’s Jackson v. Denno hearing or in 'regérds' to the admission of the

Applicant’s statements.
"E. - Failure to Object, Move for 'Mistrial, or Curative Instruction’

‘The Applicant alleges Counsel was ineffective for failing {6 object or move fo a mistrial
when the victim referred to the Appliéant"béﬁig incarcerated at trial’ This Court finds this
allegation is without fherit and Counsel adequatély challenged the admission of this staternent by
the victim at trial.

Although the decision is vested in the sound discretion of the trial court, a mistrial

is proper only where it is dictated by “manifest necessity” or “the ends of public

* justice.” Whether a mistrial is manifestly nécessary is a fact specific inquiry. “It is
not a mechanically applied standard, but rather is a determination that must be
~ made in the context of the specific difficulty facing the trial judge.” A trial

judge’s decision to grant or deny a mistrial will not be reversed on appeal. absent
an‘abuse of ‘discretion amounting to an efror of law. o

State v. Rowlands, 343 S.C. 454, 457-58, 539 S.E2d 717, 719 (Ct. App. 2000) (citations

omitted). See State v. Baum, 355 S.C. 209, 214-15, 584 S.E.2d 419, 422 (2003); State v. Bantan,

387-8.C.412, 417, 692 S.E.2d:201, 203-04'(2010) (State v. Beckham, 334 S.C."302, 310, 513

S.E.2d 606, 610 (1999); State v."Harris, 340 S.C. 59, 63; 530°S.E2d 626, 638 (2000} (“The
granting of a motion: for mistrial is an extreme méasure that should be taken only v'vhe‘ﬁ“the
incident is so grievous the prejudicial effect can be removed in no Gther way. A mistrial should "
be granted only when absolutely riecessary and a defendant must show both error and rééuliing

prejudice to be entitled to a mistrial”); see alsg Geter v. Siate, 305 S.C. 365, 367, 409 SE.2d

444, 345-46 (1991)(cotmsel’s failure to requést curative instruction ipon admission of evidence

LLs
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of applicant’s pr@‘er_‘ bad acts.to, shew criminal propensity or. poor: character constituted. deficient
performance). : ., . . o LT, e

. The record reflects the victim testified at {rial that the-Applicant put-a knife to, her throat
and said “I’'m going to prison anyway because- he said -I just killed someone yesterday.” (Tr.
113:21-24, 114:18-20). This Court finds ;and the record. reflects Counsel objected to this
statement bythewctlm prior to the beginning.of trial. Counsel moved. to exclude this statement
by the victim because its probative value, is substantially, outweighed: by .the danger of junfair
prejudice to the Applicant. (Tr. 25:1-11)..The Court ruled the victim’s statement was .admissible -
and Counsel preserved error and contemporaneously objected to the statement when made by the

victim durmg the tnal (Tr 93:17-25; 94:1-3; 113:21-25-114:1- 14) Counsel also: provxded

i - f

- o
credible testlmony that the adm1ssmn of the statement was not a basis to move for a mlstrlal or to

request a curatxve mstructlon Thls Court finds Counsel s performance was not deflclent and she

. L
1 ! v

adequately challenged the admlss1b1hty of thxs statement by the victim :and preserved'the issue
for a.pp'el_late rey'iew, The record also-reflects Counsel made. certain to have excluded other pieces
of ey{idence that refet;eq‘to the Applicant’s: past mca:ceratton under Rules 403 and 404(b),'
SCRI} (T r. 81 18—25, 82 1—5, 907—25, 91:1~15)..This Court finds the' Applicant failed to.carry”
his li)lzll"df:‘ll’lf of ptgytngstgpunsel.was ,ineffe_qtive'_ for failing .to-move for a mistrial :or réqueést 4
curative instruction based .on this statement by.the victim at trial: See Geter v. State, 305-S.C. "
365 367—-62?“ 409 S E 2d 344 .345-46 (1991) (although ;the PCR court.-found Counsel’s
performaneedeﬁmentfor fal;lmg‘ to object to evidence of the.Applicant3s.prior-bad acts under -
Rule 404(b),SCRE and%S'tate v ijle:, 125 SC 4(')6,.}_1_8“5.13.'803 (1923);-the error,was:harmless

because eyidence ?Qf ;t_he _Applicant,”s gy@lt-vyas,oyerwhelming); State v. Freiburger, 366 S.C. 125, | -




135-36, 620-S.E.2d 737, 742 (2005) (finding no prejudice to PCR applicant from speculative
comment that he was stationed at Fort Leavenworth military prison):

Moreover, this Court finds that-it is unlikely the testimony in question-would not have
been excluded as an impermissible reference to a prior-bad act, as the:trial record reflects that the
statements were admitted as part of -thie res gestae of the crime and admitted to establish ah

element of the offense charged. See Rule 404(b), SCRE; State v, Blackburn, 271 S.C. 324, 327-

28,247 S.E.2d 334, 336-37 (1978).(“In- order to qualify as a part of the res gestae,a statemént
must be. substantially contemporaneous with ‘the litigated transaction and be the ‘spontaneous
utterance of, the mind while under the active, immediate influence of the event.”); State v.

Dennis, 321 S.C. 413, 417-18, 468 S.E.2d 674, 67677 (1996) (citing State v. Kelley, 319'S.C.-

173, 460 S.E.2d 368 (1995)) (same); State v. King, 334 S.C..504, 512-13, 514 S.E.2d 578, 582—

83.(1999) (citing State v.- Adams, 322 S.C. 114, 122, 470 S.E.2d 366, 370-71 (1996)) (“The res

gestae theory. recognizes -evidence- of other bad' acts may be-an integral part of the crime with
which the defendant is charged, or may be needed to aid the fact finder ‘in uziderstanding the

context in which the crime occurred.”); see also, State v.'Gagum; 328 S.C. 560, 563 & n.2, 492

S.E.2d 822, 823 & n.2 (1997) (citing State v. Lylé, 125 S.C. 406; 118 S.E. 803 (1923); Stite v, -

Bolden, 303 S.C. 41, 43, 398":S.E.2d 494,:495, n.1 (1990)) (“While theré are times when

evidence may be admissible under Lyle and Rule 404(b) and' the res -ge'stae exception', the res
gestae exception is properly viewed as independent of Lyle—that is; soine evidence that would
‘be inadmissible under Lyle and Rule, 404(b) would be admissible aé part of the res gestae.”). In
addition, the Applicant’s statements areimore aligned with non-hedrsay admissions rather than

inadmissible character evidence and-statements offered for theirtruth. *
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..t This Court finds-the Applicant was not prejudiced because it is unlikely.a ‘mistrial would
have been granted based onthis.testimony: This' Court -also’ finds it is unlikely -a‘curative
instruction would have been beneficial to the Applicant'since curative instructions at times tend

to highlight errors.to. the: jury. See: Caprood v. State, 338 S.C:103;:110;:525 S:E.2d 514; 517

(2000).(citing Stokes, 308 S.C.-546, 419 S.E.2d 778 (1992)) (finding valid strategy not to request

curative instruction ‘‘because-they tend to ‘bring into focus precisely the item -the objector has-
kept out™). Aocqrdix‘lg.ly,.ﬂﬁs, Court can.discern no deﬁciéncies in Counsel’s performance in this
regard;..ithgar@fore, this .Coﬁrt‘«ﬁndst the,. Applicant ‘was not - prejudiced.” This:: Court: finds the
Applicant has failed.to carry his burden of proving Counsel’s performance was ineffectivé iri-this’

et L.

regard. .. -
E.. .. Failure to Advise Regairding Letters i

.. The Applicant alleges Counsel was ineffective for failing to_advise the Applicant ‘about
the risk of writing incriminating, letters to his family. This Court:finds this allegation’is without
merit..-"l'he record_reflects. Counsel : challenged: the admission of. an.incriminating - letter - the -
Applicant wrote to his aunt prior. to_trial whichwas used against.the Applicant By the State-at
trial. (T 79322%9§)-_-T§i$ Court:finds Cotnseliprovided credible testimony that she ‘told the
Applicant to write his,aunt.to:seek leniency and:to:request that shesspeak with his mother, the"*"
victim. This Court dogs not find credible ,the'Applica;nt’s testimony that he was “enicouraged” by
Counsel to write a letter to.his aunt confessing to the-crime. This.-Court finds Counsel should not -
be hclq accountable for a letter.sent by.the Applicant that.she did not see or know about prior fo *’

it being sent by mail: This Court-finds Counsel had no obligation to ad¥ise the Applicant not to -~

mail incriminating letters to his: family members: This Court. firids it was-common sensé for the

Applicant to know sending incriminating statements by mail would not be beneficial especially

L !



when Counsel-testified the Applicant showed her another letter he had written and intended to
send to the Solicitor’s' Office and she advised him not to send it. Further, the record reflects that
the Applicant’s aunt-forwarded his letter to the victim. (Tr: 121: 22~23).-This Court finds the
Applicant has failed.to carry his burden of proving-Counsel was ineffective for failing to advise
the: Applicant of the*fisks associated with writing incriminating or inculpatory létters to family-
members.: T el

E. ;F“ailure to Advise Regarding Right to Testify

The Applicant alleges Counsel failed to provide adequate advice regarding his right t6
testify at trial. The Applicant. specifically argues that based on the totality of the record and
Counsel’s cumulative errors concerning.admission of the Applicant’s statements at the Jackson®
v. Denno hearing, the Applicant was not fully informed ini deciding whether tlo testify that he was
not Mirandized and his statement was‘not’voluntar’ily made. This Court finds this allegation is
without merit and the Applicant was adecjuately advised by the -court-and trial counsel of the
risks associated with testifying at trial.: The record reflects the court:advised the Applfcant of the
following: his constitutional right to testify on his own behalf, that the decision to testify at trial
was solely his decision, that the court-would tell the jury they could not hold his'silence against
him if he did not testify at trial, and- that if he were to testify, the Solicitor could potentially use
any criminal history he had against him to attack his credibility. (Tr. 223:8-25; 224:147; 225:1-
10).- The record reflects the. Applicant told the court he discussed his ‘right "to ,"t"est'ify' \’xirith
Counsel, he did not need any additional time with Counsel to discuss testifying, had no further
questions for the court or his attorneys, he understood his right to- testify! and he decided not to
take the. stand. (Tr. 224:8-25; 225:1-22). The record reflects the Applicant freely, voluntarily,
knowingly, and intelligently waived his right to testify at trial.
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1. This . Court; also finds Counsel ; ad§ised the Applicant. of the Frisks-asSociated with
testifying:.at trial. Counsel provided credible testimony that she advised the Applicant not to take
the stand based on-his extensive prior criminal record. This’ Court.finds' Counsel provided valid
advice to the Applicant. regarding .taking -the, stand-since-the Applicant’s :crirhinal:record ‘was
extensive and-included at least four:(4) impeaching offenses—Forgery in-1986; Burglary-Second-
Degree in 1986, Petit Larceny in i996, and Common Law Robbery in 1996. (Tr. 280:13-25):
See Rule 609, SCRE. This Court finds the Applicant’s. prior history would-have significantly
compromised his, credibility before;the jury at trial .especially -in light of the-similarity of the
offenses. Further, even if the- trial court limited impeachment:to the convictions.without specific
re;fgre__nc_% to the actual offenses, ghe'ifact that he had a record would- have significantly inipair’ed
his‘crqgi:ibility, making the, risk of:exposure to.the State’s questioning an inviable ‘option. This
Court finds the Applicant has failed to carfy_;his -burden-of provingcounsel was: ineffective for -
failing to provide ‘ade;]gqte, :advice  regarding the Applicant’s right to-testify at trial: Thus, this
Court can_discern. no; prejudice resulting: from.-the Applicant’s decision: ﬁot 10 testify and -
Counsvgl’s‘ail‘lgged erTors. Lot RN |

o ThlS Court-also finds that the. Applicant’s assignment of etror.to Counsel’s failute to’
request a ruling on, the admissibility of -specific convictions is without merit. This Céurt finds
that the Applicant was_not new to the system, was not under-informed-of the criminal process, -
was able to ask his attorney about the ruling; and was able to-request 4 formal ruling from the
court at least four (f") times. Rather, the record reflects that the Applicant'fully‘uﬁde‘r:s'toéd;éach' -
aspect of his right to testify.and the benefits associated with exercising that right. Moreover, the ‘'
Applicant has. failed to present any proof that his-testimony would have made a difference at

trial. Returning to the Applicant’s argument that because-of .Counsel’é'icbmpound ‘failures, -he < -

e g



chose not to testify that he was not Mirandized prior to giving his statements and was, théfefdré,
prejudiced, this Court finds that the Applicant ultima'teiy was not prejudiced by Counsel’s failure
fo elicit ‘this particular téstimony ‘at- trial. As mentioned above, this Court finds Counsel
effectively cross-examined the Teporting officers and, ultimately, the Jury was able to determine
whether -the *State’ mét its ‘burden’'of ‘proving " the Applicant’s staternents were freely and
voluntarily made beyond a reasonable doubt. Therefore, this Court finds thé Applicant has failed
to carry his burden of proving ‘Counsel wias ineffective for féiling to advise the Applicant of his
right to testify. - - - A
- G. * Ineffective Examination of a Witiess o

The Applicant alleges Counsel was ineffective for calling Hiis cousin Teresa Smgley as a

witnéss at trial. This Court finds this allégation is without merit. R

Where counsel articulates a valid strategic reason for his action or inaction, counsel’s

performance should not be. found ineffective. Roseboro v. State, 317 S.C. 292, 294, 454:S.E.2d

312, 313 (1996); Underwood v. State, 309 S.C. 560, 562, 425S.E.2d 20, 22 (1992); Stokes v.
State, 308 S.C. 546, 548, 419 S.E.2d 778, 77879 (1992) (findirig counsel’s decision not to call
witnesses reasonable where their testimony would have been o'f 10 value to the casla and
witnesses were not credible). Courts must be waty of second guessihg‘coﬁnsel’s tnal iabti;:s; and

where counsel “articulates a -valid reason for employing such strategy, such conduct is not

ineffective assistance of courisel.- Whitehead v. State. 308 S.C. 11{9, 122, ;1‘)1!7 S.E.2d 529, 531.
(1992) (citing Goodson v. U.S.,'564'F.2d 1071 (4th-Cir. 1977)). ~** ™ - | o

. Counsel .provided credible testimony- that she putsued'- a line of questioning With'fe;esa '
Singley about the “Applicant’s mother working vs;hﬂé reéciving’ disability w1ththe l-ldpes»blof :

impeaching the victim at the Applicant’s reiquest. Counsel testified she would not have called



Si:nglkt;y to testify for the defense had the Applicant not insisted shc;-dp;_éo.'.This Court -finds
Counsel was not deficient for calling Singley to testify at trial. The -record- reflects- Counsel
elicited,:m;e ﬁgstirpqny from Smgley that she was. se'gkixig?gnd the -Applicant, ha‘si.fa-i_le.d to.;show
how he was prejudiced by S,ipglgy.’s_.tesﬁmén,yz This.Court finds the Applicant has failed to carry.
his Abu‘gdgn‘of prqyigg Cophsel was, ineff‘egti\{g for calling Teresa Singley as;a witness.at trial. -

» _Thjs,pqurt alsp ﬁndsthe Appl_igan_t@asz failed.to show how,any alleged . deficiencies by
Cgpnse} gﬁggtqd the outcome of- his proceeding. »»S.pcpif‘ilcg,lly,a-th@\Ap.pli‘cant;;.has pro;v,idedb the
Court no proof that Counsel did not adequately prepare the witness and that last argument would
ﬁave influenced the outcome of his case. Further, -the Applicant may not now complain of his
requested course of re‘zpr'escr;tqtiq:rl. "‘_Rep;rescn}at.iq’q is. an;art, and an act or omission that is
unprof;:ssional in one case may b¢ Asqun.d"pr. even bdllignt; in another.” Strickland;. 466.1.S. at+
693, 104 S. Ct at 2067 fvaqpi4.ﬁ a dcfcndant shows that particulai:errors -of counsel were
umeasonable, thqfefore, the_ defendant mu.s_t.ghgy_@at they actually had an adverse effect on the: -

defense.” Id. “It is not enough for the defendant to show- that the-errors had some conceivable ¢

effect on the outcome of the proceeding.” Id. - . SRR L -
. Failure tqEstablisl’l‘l?rejudicg__w_. B A R e

. Moreover, this Court finds there exists overwhelming evidence ofithe: Applicant’s guilt, -
which precludes the AApp'licgnghfro‘;_l_x‘:sho‘wipgl‘,C:Zouns_el"g_pc;rformance‘ could have ‘affected the -
result of the Applicant’s trial. The presence of overwhelming evidence of guilt negates any claim. °

that Counsel’s performance could have reasonably affected the. result of the deferidant’s trial. .

Franklip A ‘Catoe;,;’ro‘4’6 SC 5632:570 1_1.3,‘55.25/8.1,3'.2d,718,_722 n.3.(2001). At trial;. the State
presented tl}etfplloyying,gs‘eyidgnpg; of thq Appl\ipaptjg; guilt: the Applicant’s-mother, ‘the 'victim, .-

who tgstjﬁed phe App!iggglp puta kmfe to gqr,thrqal_t,_to_ld her to give him all her money, tied-her.":"

SRy



to a bed with-tape and pantyhose, and took'all the phones in her house!(Tr.'113:3-24); the
victim’s neighbor who testified the victim came to his house in thé middle of the night and told
him the Applicant tried to kill her (Tr. 147:2-4, 21-23); and the Applicant’s statements to police
in which he.admitted to entering the -victim’s home through a back window and smoking the
money taken -frotn the victim ‘(Tr: 162:4-18; 193:12-25; 194:1-2). This Court finds' thé
Applicant has failed to carry his: burden of proving 'prejudice resulted from Counsel’s
performance at trial. -

. At the evidentiary' hearing, the Applicant afgied that he was préjuaiced based on
hindsight and Counsel’s cumulative errors: The Applicant neglects t6 argue the proper' standard
as articulated in Strickland and South ‘Carolina’s PCR: jurisprudence. Accordingly, ‘this Court
finds the Applicant has failed to prove the first prong of the Strickland test specifically that -
Counsel failed to render reasonably effective assistance under prevailing professional norms.
See Cherry 300 S.C. at 117 386 S.E.2d at 625 (c1t1ng Strickland, 466 U S at 688, 104 S. Ct. at
2065). ‘The Apphcant fa1led to present ;pecrﬁc and compelhng evrdence that Counsel committed

either errors or ormssrons in her representatron of the Apphcant The Apphcant failed to show

that Counsel’s performance was deﬁcrent. Therefore, this Court need not address whether the

Applicant was prejudiced by Counsel’s represente’[_jon. See id. Moreover, this Court finds
Counsel’s representation was effecthze based on -her’ebility to obtain an acquittal on one of the
Applicant’s charges. Therefore, the Apphcant’s'complaints concerning Counsel’s performance
are without merit and are denied and dismissed.
All Other Allegations
As‘ to any and all allegations that were raised in the application and not specifically

addressed in this Order, this Court finds Applicant failed to present any evidence regarding such



allegations. Accordingly, this Court finds the Applicant abandoned such allegations.. Therefore.

they are hereby denied}anc_idism‘issed..,, o LT % L S
ALY CONCLUSION L et T, oo r};;._‘

o Based on. all. the forgoing,___this Court, finds s‘and:,qon,cludes the Applicant- has- not
established any constitutional violations or deprivations before'or during his trial and sentencing
proceedings. Counsel was not deﬁeient and the Applicant. was -not prejudiced by counsel’s .
representation. Therefore, this PCR application must be denied and dismissed with prejudice: ,

, ,’.Ijhi‘s‘Court advises the Applicant that he must file a notice of intent to appeal within thirty
(30) days. from the receipt of, t,hispr_der if he.ﬁwants to s\ecuge,apprqpxiate.'apt)ellate review.. His
attention is directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules for
the.app‘t;opriate procedures.to follow after notice of intent to appeal has been:timely filed.
IT 1§ THEREFORE ORDERED

-

1. That the appllcauon for post convxctlon relief be demed and dlsmlssed w1th pre]udlce )
-and . D
2. That the Apphcant be remanded to thc custody of the Respondent

AND'IT IS SO ORDERED this wdayof M 3 ,26]_%
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Lowcountry Law Office

4000 Faber Place Drive, Suite 300
Charleston, SC 29405

Phone: 843-323-4353 Fax: 843-323-4101
E-Mail: Davis@LowcountryLawOffice.com

October 27, 2014

The Honorable Daniel E. Shearhouse
Clerk, Supreme Court of South Carolina
P.O. Box 11330

Columbia, SC 29211

RE: Ferris Singley v. State of South Carolina, Ca_se No.: 2011-CP-10-4113
Dear Mr. Shearhouse:

Enclosed for filing is the Notice of Appeal (original and clocked copy) in the above Post Conviction
Relief (PCR) case. Also enclosed are the following:

(1) Proof of service of the Notice of Appeal on the respondent &
(2) A Request for Representation on Appeal.

The Applicant-Appellant was represented by me as an indigent pursuant to my contract with the South
Carolina Commission on Indigent Defense (SCCID) to handle PCR cases. By copy of this letter, I am
forwarding a duplicate set of documents to the SCCID.

The Request for Representation on Appeal and the Affidavit in Support thereof are signed by me as

attorney for Applicant-Appellant. If you need anything further, do not hesitate to contact me. Thank you for
your time and attention to this matter.

Sincerely,

RECEIVED
0CT 312014

“Davis
arolina Bar #: 12396
00 Faber Place Drive, Suite 300
Charleston, SC 29405
(843) 323-4353
Davis@LowcountryLawOffice.com

'8.C. SUPREME COURT

— L eemis

CC:  Ashleigh Wilson
Assistant Attorney General

Kimberly McCall
Appellate Division, SCCID



