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STATE OF SOUTH CAROLINA ) IN THE SUPREME COURT OF SOUTH C LINA@,
) e Z e
COUNTY OF CHARLESTON ) D
) Case No.: 2013-CP-10-4286 r;‘%_ v % (@ -
) ; ©g
REGINALD MURRAY, ) <
Applicant. ) .
)
-versus- )
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )

On behalf of the request of the above-named Applicant, to be represented by the South
Carolina Commission of Indigent Defense, Appellate Division (SCCID), the undersigned attorney
would show unto this Honorable Court that: :

l.

He is the attorney for the Applicant-Appellant in the above captioned case. The
Applicant-Appellant was in custody during and taken into custody immediately
following the Post Conviction Relief (PCR) hearing and was not available to personally
sign this request;

The Applicant-Appellant was represented by the undersigned attorney as an indigent,
pursuant to a contract with the SCCID;

The Applicant-Appellant has been informed that he may request assistance from the
SCCID Appellate Division in perfecting his appeal;

A timely Notice of Intent to Appeal has been filed on the Applicant-Appellant’s behalf;
The Applicant-Appellant has been informed that nothing requires SCCID Appellate

Division to pursue this appeal unless that office’s Chief Attorney is satisfied that there is
arguable merit to this appeal and that he cannot afford to hire an attorney.

At this time, the Applicant-Appellant requests the aid of the SCCID Appellate Division in
perfecting his appeal to the South Carolina Court of Appeals.

October%ZOM

Respectfully Submaifted,

Rodn . Davis
Sodth Carolina Bar #: 12396

Charleston, South Carolina.




STATE OF SOUTH CAROLINA )
) VERIFICATION
COUNTY OF CHARLESTON )

PERSONALLY appeared before me, Rodney D. Davis, being first duly sworn,
deposes and says that he has read the foregoing Request for Representation on Appeal and
the same is true of his knowledge except those matters alleged on information and belief, and

as to those matters, he believes them to be true.

Z

Rodney®D. Davis A
Soytlt Carolina Bar #: 12396

SWORN to and subscribed to me
this ‘& §_ day of 0¢fpbec, 2014,
~N

By oy / 1%
Notargf Public for South Carolina
My Commission expires _ & Commission Exntes ttav 05, amg




STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON. )« 2013-CP-10-4286
) :
)
Regmald Murray, #354882 ) :
)
Apphcant ) &
V. ) ORDER OF DISMISSAL
State of South Carolina, )y
- : )
Respondent. )
) - -
Presiding Judge: ., .. Hon.Deadra L. Jefferson . 0
Applicant’s Attorney: " Rodney Davis, Esquire '
g . Respondent’s Attorney: . Ashleigh R. Wilson, Esquire
Plea Counsel: " Andrew Grimes, Esquire”
Date of Hearing:: = . June 16, 2014 .
Court Reporter: ‘Karen V. Andersen

This matter comes before the‘Court.by Way' of 'an application for post-conviction relief

(PCR) filed July 23, 2013. The Respondent made its Return on or about February 6, 2014. An

s

evrdentrary heanng mto the matter was convened on June 16 2014 at the Berkeley County
Courthouse. The Apphcant was present at the hearing and represented by Rodney Davis, -

Esquire. Ashleigh ‘R: ‘Wi'lson,-JEsquirc, of the South‘.l.‘Carolinav Attorney General’s “Office |

represented the Respondent.

. The Apphcant testified on hlS own behalf at the PCR. hearing. The’ Applrcant’s plea
counsel, Andrew Gnmes,!Esquue was also present and testlfied at the heanng Thrs Court had
before 1t ‘the guﬂty plea transcnpt "the records of the Charleston County Clerk of Court the
Applicant’s records ﬁorn the..South Carolina Department of ,Correctllons, the PCR appheatmn,

S §

and the R_espondent’s Return there'to. :




The Applicant is pfesently' confined in the $outh Carolina Department of Corrections -

pursuant to orders of commitment of the Clerk of Court for Charleston County The Apphcant

Ay

was indicted at the August 2012 term of the Charleston County Grand Jury for Traffickmg
Cocaine 28-100 Grams-l?'i,r,st, Offense_ (201?&8—1044521), Possession with Intent to Distribute
Cocaine within the Proximity of a School® (2012—GS—10—4522) and Possessmn of a Weapon
during the Commission of a Violent Crime’ (2012—GS—10—4523) _Antlrew Gnmes, Esquue, |
represented the Applicant. The Applicant pled guilty to the lesser.included offense of Trafficking.
Cocaine 10—28 Grams- Ftrst Offense Possess1on w1th Intent to Dlstnbute Cocaine within the

r' o3 ;.Av . * W
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Proximity of a School, nnq;;l?,QSSession 'pf a Weapon dnring‘the Commission of a Violent Crime.
The Honorable R. Markley Denms, Ir. 'senteneed the Applicant to five (5) yéars concurrent on all

charges. The Apphcant d1d not appeal h1s conv1ct10ns or sentences

tLRT ', :

ALLEGATIONS

e o . o L.
o Lt lpn e Lo .ee R

.....

In hls apphcatlon the Apphcant alleges he 1s bemg held in custody unlawfully for the

following Teasons:.
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' The offense of Trafﬁcklng Cocaine, 28--100 Grams-First Offense is a serious, violent felony pumshable bya
mandatory fninimiin term of 1mpnsonment for sevéii(7) years, a‘mandatory maximum term of imprisonment-for..;
twenty five (25) years, and a twenty five thousand dollar ($25,000.00) fine, none of which may be suspended, nor
probation granted. See S.C. CODE ANN. § 44-53-370(e)(2)(b) (2012); S.C. CODE ANN. § 16-1- 60 (2012); S.C. CoDE .
ANN. § 17-25-45 (2012).
% The offense of Possession-with Intent to Distribute Cocaine within Proximity of a School is a serious felony
punishable by up to ten (10) years’ imprisonment and/or a'ten thousand dollar ‘fine ($10,000.00). 'Sée S.C. CODE
ANN, § 44-53-445(D)(1) (2012); S.C. CODE ANN. § 17-25-45 (2012).
3 The offense of Possession of a Firearm during the. Commission of-a Violent Crime is:punishable by a mandatory, . .
term of imprisonment for five (5) years, in addition to the pumshment provided for the principal crime. See S.C.
CODE ANN. § 16-23-490 (2012)..Service of the five-year sentence is mandatory unless a longer mandatory minimum
term of imprisonment is provided by law for the violent crime. Id; The court may lmpose this mandatory five-year -
sentence to run consecutively or concurrently. Id. Except as prov1ded the person sentenced under this sectlon is not
ehgtble during this five-year penod for parole, work rélease; or-extetided work releasé. Id. . 7. i

4 The offense of Trafficking Cocaine, 1028 Grams-First Offense is a serious, violent felony pumshable by a
mandatory minimum term of imprisonment for three (3) years, a mandatory maximum term of 1mpnsonment for ten .
(10) years, and a twenty five thousand dollar ($25,000.00) fine, none of which may be suspended, nor probatlon
granted. See S.C. CODE ANN. § 44-53-370(e)(2)(b) (2012); S.C. CODE ANN. § 16-1-60 (2012); S.C. CODE ANN. §

17-25-45 (2012). .
US« 5
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1. Ineffectrve assistance of counsel.
a.” Counsel failed to vacate the indictment.
Involuntary.guilty plea. ) ‘
Unlawful search and seizure. ° " e

W N

" At the hearing, the Applicant proceedéd on the following claims:

1. - Ineffective assistance of counsel.
., a. Failure to mvestrgate
“b. Failure to advise the ‘Applicant that his- sentence would be served “day for day.”
2.. Involuntary guilty plea

o

. This Court finds the Apphcant failed to present any testrmony or ev1dence in support of

any other allegations raised in his application. Thrs Court deems abandoned all allegatlons other

,than those addressed by the Court in thJs order

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Thrs Court has had the opportumty to review the record in its entrrety and has heard the
testimony and arguments presented at the PCR heanng Thrs Court has further had the
opportumty to observe each wrtness who testrﬁed at the heanng, and to closely pass upon hrs or

her credrbrhty Thrs Court has werghed the testtmony accordmgly Set forth below are the

H

relevant findings of fact and conclusions of law as required by S.C. CODE ANN § 17—27—80

(2003). ., .

-

Summary of the Testrmonv

. The Appl1cant'was present and testlﬁed he was represented by Andrew Cnmes Esq at
his gurlty plea. He testrﬁed Andrew Gnmes replaced hrs prevrous attomey Robert Howe Esq
He testrﬁed he met. with counsel twrce before pleadmg gurlty He testrﬁed he revrewed the.
discovery matenals with counsel on therr second visit. The Apphcant testrﬁed he and counsel
discussed poss1ble defenses and the suppress1on of evrdence He testrﬁed he and counsel

discussed moving to suppress his statement to police and challengrng the search of hrs home. The

3\&(



Applicant testified counsel advised him that he did not think a challenge of the search would be
successful if he pursued it and went to trial. He, testified he also _,spokewi'th oounsel"about the
potential seven (7) year mandatory minimum sentence he was facing 1f he was convrcted at trial:

The Applicant testified he discussed pleading guilty with oounsel and counsel advised

Sy

him to plead guilty. The Applicant testified he pled guilty to receive thelowered five (5) year
mandatory minimum sentence..He testified he understood; the ,be}iéﬁ‘t "of the reductlon of the drug
charge The Apphcant testified it was his decision to plead guilty and he recalled’ warvmg hlS

constrtuuonal nghts at hlS guﬂty plea The Apphcant testrfied he “also recalled tellmg the court

8L v e R T

that he was satlsﬁed w1th counsel’s representauon
The Applicant testlfied when he pled gullty he drd not understand what “day for day”

meant He testrﬁed counsel never explarned to h1m what ﬁve (5) years “day for day” meant and

they never drscussed the amount of time he would serve in pnson The Apphcant test1ﬁed he
recalled the court advrsmg h1m that his sentence would be Served “day for day.” He 'testified had -
be known that “day for day meant ﬁve (5) years mcarceratlon he would not have’ pled ‘guilty’

The Applicant testif‘ied‘h‘e did fot understand what “day for day” meant witil he was told by the”

Department of Corrections.

. e . oe . -
v S e s, .. -
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Andrew Grimes, Esquire, plea counsel for the Applicant, testified he has been practici‘n;‘g -

law since 1995. He testrfled he has been practrcmg crrmmal law exclusively since he joined the

Charleston County Pubhc Defender s Ofﬁce in 2006 Counsel testified he was appomted to
represent the App'llcant in hebruary 2013 and that a bench ‘Warrant was 1ssued for the Appllcant
due to a mrscommumcanon wrth hlS .pn'orx }counsel He testrﬁed his records documented that he *
met with the Apphcant on Fel February 20th February 26" and February 27" and possrbly two (2)
morf: ztrmes pnor to the Apphcant s gurlty plea Counsel test1ﬁed that although he was not sure -

s e e
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L \X z TP S e g



whether the Applicant’s prior attorney. filed Brady and‘Rule,S motjons Pn.the‘ Appliczg’;’s behalf,
he requested and received ;tpe'discov?ry materials from the State. He testified be reviewed the

discovery materials he received with the Applicant but that he had to clarify what the Applicant’s
prior attorney had told him: Counsel testified he Qigqugsed with the Applicant the .eIQp:_JLep;s of the_

charges he was facing, his constitutional rights, range of penalty, the State's burden of proof and
what the State had to prove to convict him..He testified he also discussed with the Applicant his

version of the facts and possible defenses.

Counsel testified that during the 4Fqbruary,26ff’ me_e;iqg_ and during subsequent meetings
he discussed. with. the Applicant challenging the sea_rch,_of ilis trash can and moving to suppress
his statement _to_po_licé. Counsel testified the Applicant’s statement included a threat and similar
allegations, which he attempted to use to get the Solicitor off of the gun charges, based on State
v. Whitesides, 397 S.C 313, 318-19, 725 S.E.2d 487, 490 (20‘12)' (crime of Possession of a
Firearm During the Commission of a‘Vio_lent 9rime reqy\ires_.prpof of nexus between the violent
crime and actual or constructive possession of the firearm), but the drugs.and gun were found
with each other- and the mandatory five (5)-year gun charge became the Applicant’s biggest
problem. The. offer. seemed fayorable at the beginning of tL}q;Applicgpt’s case, Counsel testified,
but then Counsel deduced that the best deal he could pbtz}m{fqr his client was.five (5) years
imprisonment, vyhigh.he.successﬁllly argued for at-the Applicant’s plea. He testified based on his
legal research, he did not feel he had a strong-argument to.challenge the search of the “trash pull”
because the Applicant did not have. a reasonable expectation of privacy, but that he felt he was,
required to pursue suppr§§s§9p._ goup§el testiﬁ.q_d’he assumed the A_ppligaq} understood when he
was advising him of the possibility of success on challenging the search warrant.,He testified that

the defense needed to “point the finger” at someone else—unfortunately, that left only his wife,
5 \‘X(
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davghter, and son. Chinsel téstified he fiilly explainied thé sentencing fange to the Applicant. = -
' Gounsel testified he'did Aot have to'do much investigation ini the Applicant's case because'
when'Bé ’réccﬁédfﬁe case it was“already in'a guilty plea versus trial posture and the' Applicant’s-
favorable pled offer was extended while thié Applicanit was réprésented by prior counsel. Counsel.
testified He discusséd a trial with the Applicaiit.'but the Applicant said k¢ watited to plead guilty;
although'the Applicant never said “plea, pléa; plea” and he was not adamarit about going t6 trial.”
Counsel testified the State reduced the Applicant’s trafficking éharge and hé told the Applicant
the ‘best fe could ‘get was the five (3) year minimum mandatoty sentence. He testified he told the
Applicant 'the sentence was '“day for day” and argued that pénalty to the Applicant’s benefit -
during mitigation: He tésfified thé'Applicant‘never said be did ot understand anything, worked"
at ‘Boeing, ‘dnd ‘appearéd ‘competent. Finally, Counsel testificd his time with the Applicant was:

X I [ .
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“brief” because the case was already ‘in progress. -

vy

Tameet T Treffective Assistance'of Counsel’

COULE v Stapdard 0 c U T e e men e
The Applicant alleges he teceivéd ireffective assisfance of coutisel” In'a PCR ‘action, “thé”
burdeti’of proof is on'the applicant to' prove-his ‘allegation by a préponderaiice of thé eviderice.”-

Rule 71:1(); SCRCP; Butler v.'State, 286 S:C. 441; 442, 334" S.E:2d"813, 814 (1985) (citing”

Griffin'v. Martin, 278 S.C. 620; 632,300 S1E/24 482, 483'(1983)). Where-the' Applicait alleges -
ineffective assistarice of counsel 45 ground for réliéf; the applicant must'prove that “courisel’s
conduct $0 underriinéd the proper filnctioning of the ‘dversarial process that the trial-cannot-be

relied ipon as ‘having producéd a'just restlt™ “Stricklatid v. Washingich, 466 U.S? 668,'686; 104

S. Ct. 2052, 2064 (1984); Bufler, 286 S.C."at'442, 334 S'E.2d at 814 (¢iting Strickland, 466'U.S. "

att68'6,'1104"’5':4Ctﬂ.‘ht:2'064):.e:;. T R L LA IR PR R o SN SN




The proper measure of performance is whether the attorney provided representation
within the range of competence requrred in criminal cases. See Strickland at 690, 104 S. Ct. at
2066 The courts presume that counsel rendered adequate assistance and made all srgmﬁcant

decrsrons in the exercise of reasonable professronal Judgment Sée id. The applrcant must’

overcome thrs presumptron in order to receive rehef Ctierry v. State 300 S C. 115 118, 386

i . . ‘o
s - - ’ R

S.E.2d 624, 625 (1989)

Courts use a two-pronged test to evaluate allegatrons of meffectrve assistance of counsel.

First, the applicant must prove that counsel’s performance was deficlent. See id. at 117—‘18; 386
SE2d at 625 "U:nde'r thrs prong, attorney performanCe 1s measured hy'its “reasonableneSS underf" |
prevarlmg professronal norms.” Id at 117, 386 S. E.2d at 625 (crtmg Stnckland 466 U.S. at 668
104 S. Ct. at 2052) Second, counsel’s deficient performance st have prejudlced the apphcant
such that “there is a reasonable probability that, but for courrsel’s unprofeSSlo'nal enors, the result‘
of the proceeding would have been different.” Id. at 117-18, 386 S.E.2d at 625 (citing.
Strickland, 466 U.S. at 694, 104 S Ct. at 2068). “A reasonable probability is a probability

sufﬁcrent to undermme confidence in the outcome of the tnal » Johnson V. State 325 S.C. 182

. 186 480S. E 2d 733, 735 (1997) (crtmg Stnckland 466 U.S. at 694, 104 S. Ct at 2068) When

there has been a gullty plea the apphcant must prove that counsel’s representatron was below thé
standard of reasonableness and that, but for counsel’s unprofessronal errors, there is a reasonable
probability that he would not have pled guilty and would have insisted on going to trial. Hill v.

Lockhart, 474 U.S. 52, 52, 106 S. Ct. 366, 366 (1985); Roscoe v. State, 345 S.C. 16, 20,546 "

S.E.>d 417, 419 (3001) (citifig Lockliart, 474 U.S. at 52, 106 S. Ct. at 366; Jackson v. State, 342

S.C9s, 535 S.E. 2d 926 (2000) Thompson V. State 340 S.C. 112 531 S.EZd 294 (2000)

Rayford v. State, 314 S. C. 46, 443'S.E.2d 805 (1994))



oo

To be knowmg and voluntary, a plea must be entered w1th a full understandmg of the
s Y

charges and the consequences, of the plea Boykm V. Alabama, 395 U. S 238 243-44 89 S Ct

1709, 1712 (1969); Dover v. State, 304 sc 433, 434, 405 SE.2d 391, 392 (1991) (crtmg State

v. Hazel,(275 S. C 392 394 27 1 S E 2d 602 602 (1980)) When determmmg 1ssues relatmg to
guilty pleas, the court will consider the entire record, including the transcnpt of the gurlty plea,
and the ev1dence presented at the post-conv1ct10n rehef hearmg Rolen v. State 384 S C 409,

413, 683 S E. 2d 471 474 (2009) (c1t1ng Anderson V. State 342 S C. 54 57 535 S E 2d 649, 650

(2000). See Harres A Leeke 282 S.C. 131, 318 S.E.2d 360 (1984)). When a defendant pleads_

gurlty on the advrce of counsel the plea may be attacked through only a clarm of mef_fectlve

l“‘ .1_

assrstance of counsel Roscoe V. State 345 S C 16 20, 546 S E. 2d 417 419 (2002) (c1tmg Al-

Shabazz v. State 338 S. C 354 363—64 527 S.E. 2d 742 747 (1999))

o Lo
FUUE s AT

This Court finds counsel is a criminal practitioner who has extensive experience in the

trial of serious offenses. Counsel conferred with the Applicant on numerous occasions. During
NS ‘:','.'r'u'". ".‘li‘ R Te 0¥ . Ce oo R ~‘ {

conferences. with the Applicant, counsel discussed 'tjhe pending charges, the elements of the

wloadoooa

charges and what the State was required to prove, the Applicant’s, ponstimtional rights, the range
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of penalty, t_he Apphcant s versmn of the facts and p0551ble defenses or lack thereof _

..... e vn

Regardmg the Apphcant s cla1ms of meffectlve assrstance of counsel tlus Court ﬁnds the

Apphcant has fa1led to meet hrs burden of proof ThlS Court ﬁnds counsel s testrmony credrble

and the:Appllcant,s testunony npt credrble."l‘h_ls_ ,Court ﬁ_nds that the Appheant S attorney
demonstrated the normal degree of sk111 knowledge professronal Judgment and representatron

that are expected of attorneys who practrce cnmmal law in’ South Carolma State V. Pendergrass

270 S.C. 1, 5, 239 S.E.2d 750, 752 (1977) Stnckland 466 U S at 687—-88 104 S Ct 2052



2064-65; Butler, 286 S.C. at 442, 334 S.E.2d at 814 (citing Strickland, 466 U.S. at 687-88, 104

S. Ct. at 206465, Turner v. Bass, 753 F.2d 342, 348 (4th Cir. 1985), rev'd on other grounds,

£

Turmer v. Murray, 106 S. Ct. 1683 (1986); Marzullo v. Maryland, 561 F.2d 540, 543 (4th Cir.

1977)).. This Court further finds counsel adequately conferred with the Applicant, conducted a
proper invesﬁgation, and was thoroughly competent in his representation.. This Court finds that

counsel’s representation did not fall below an objective standard of reasonableness, . .

RPN

- . A. Failure to Investigate .
.- The Applicant clairg;,._qgunsel -was ineffective fqr; fajling;f? investigate the Applican:c’§ )

case prior to his guilty plea.

Our Courts have repeatedly held a PCR applicant must produce the testimony of a, _f_avo_rablg

witness or otherwise offer the testimony.in acco;dagc::c with the rules of evidence at the P(;R

hearing in order to establish prejudice from t]?e witness’ fa,ilure to. testify at tnal Bapnister V.

State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998) (citing Pauling v. State, 31 S.C. 606, 503

S.E.2d 468 (1998); Glover v. State, 318 S.C. 496, 458 .E.2d 538 (1995); Underwood v. State,

309 S.C. 345, 495 S.E.2d 768 (1998)). The 'Appliicant’s mere speculation asto wh_at a witness’
testimony would have been by itself cannot satisfy the Applica.nt’s burdg_g_pf showing prcju_dice._
Id. (citing Glover, 318 S.C. at 498-99, 458 S.E.2d at 540). See Edwards, 392 S.C. at 457, 710
S.E.2d at 65 (“So long as a defendant’s attorney conducts a reasonable investigation, including

interviewing potential witnesses when it ,_is reasonable to do 50, his performance v,v_vi}ll not be

deficient.”); Simpson v. Moore, 367. S.C. 587, 597, 627 S.E2d 701, 706 (2006) (citing

Strickland, 466 U.S. at 691, 104 S. Ct. at 2066) (“Counsel has a duty to make reasonable
investigations or to make a reasonable decision that makes particular .inv?estigations.“

unnecessary.”).
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Applicant’s case. “[Clrimirial defense attorneys have a diify“to’ undertake & ‘reasonable

investigation, which ‘at ‘a’minimum includes-interviewing potential witnesses-and- making an

independent investigation of the facts and circumstafices of the case.” Walker v. State, 397 S.C.'

236,235, 723 §.E2d'610, 615 (Ct.’ App, 2012), ovérridded or biher grotunids, Walker v. State, 407 -

S.C. 400, 756 S.E.2d"144 (2014). “Failure to"coridiict an‘independent investigation does not

constitute ineffective assistance of counsel when the allegation is “sapported only by mere

specillation as {0 Tesult.” ‘Poitef v: Staté, 368 S:C. 378, 385-86,'620°S.E:2d 353, 357 (2006)

(citing Moorehead v. State, 329 S.C. 329, 334, 496 S.E.2d 415 417 (1998)). In any

 ineffectiveness case, g'i)articula‘r decision not to iﬁVésiiééte must be directly assessed for
réasonableness in all the cifcuristances, Applying a heavy measure of ‘deference’to counsél's-
judgments Wiggins v.-Smith, 539°U.S. 510; 521-22, 123 S. Ct. 2527, 2535 (2003).

This Court finds the limited nature of Counsel’s investigation of the case did not resultin
deﬁciént"'p;arfo'r‘rﬁéncé in "lig'ht of fhe:Appficant"SA early'inter‘es't irll'-‘pleadingif g‘uilt?zfn;d'lack ofa’
viable defense. This Court also finds ihe'Applriéant Has failed to show what exactly Counsel
should thave invé:‘stigat‘e“d.” The Applicant " has also” failed’ to show' what any additional
ir;vestigétion in t’he‘xpp‘liigé.n’t"s:cééé would Have ")}i‘e'ld'éd and this Court will not speculate as'to-
the result of further invéstigation by Coutisél. This Court also notes the Applicant agreed with
the facts as presented by the State during hi§ guilty ﬁléaL (Tr. 10:10215). Further, both Counsel
and the Apphcantafﬁrmed ‘for the pléa court thiat arf.fef. hi$ invésfigatioxi-of’-’tﬁe’ case, Counsel”
agreed with the Applicant’s decision {6 plead guilty. (Tr.'5:24-25,'6:1-14). This’ Cburt finds this®
allégation is without merit and the Applicant has failed to carry hisABu-rden of proving counsel -
was ineffective for failing to investigate the Applicant’s case.

10 \‘S\/

0



...................................................................................

B. Failure to Advise of Penalty

The Applicant also claims Counsel was ineffective for failing to advise the Applicant that
his sentence would be served “day for.day.” This Court finds this allegation is wholly without
merit. This Court finds credible Counsel’s testimony. that he .advised the Applicant of the range
of penalty and that his sentence: would be served “day:for day.” This Court further finds the
Applicant’s testimony that he did not understand what the term “day for day” meant is not
credible. This Court finds the Applicant’s testimony: is particularly incredible in light of the basic
nature of the term “day for-day,” the. Applicant’s high level of education, and the: Applicant’s

prior experience.with drug convictions. This.Court finds it is very unlikely that the Applicant

did not understand the term “day for day”’ meant he had to serve all five (5) years of his five (5) -

year sentence. This Court finds “day for day” is not a difficult concept to understand and the
Applicant never indicated to.the Court that he did not understand the concept during his guilty
plea proceeding.

This Court finds and the record reflects an extensive discussion regarding the “day for
day” nature of the Applicant’s potential sentence took place during his guilty plea. During plea
counsel’s statement to the Court in.mitigation, counsel told the Court that a’minimum five (5)
year day for day sentence was a “big jump” from the Applicant’s' past sentence of one(1) year.

(Tr. 11:19-25; 12:1-4).- The Court also stated during sentencing that the Applicant who was 45

years old at the time would be 50 when he was released. (Tr. 11:5, 24-25; 14:24-25). This Court -

finds most telling the-Applicant’s colloquy with the Court during his-guilty plea proceeding. The -

Applicant:told the: plea -court that counsel explained to him -that his possession of a firearm
charge was a day for day sentence. (Tr. 2:10-24) and that, although the Applicant indicated that

Counsel had. not advised him of the possible.penalty ranges; that misunderstanding was.clarified




on the record along with the Court’s additional advisement with possible penalty ranges and how

the time is served. (Tr. 3:12-25;:4:1-25; 5:1-9). This Court finds the* Applicant has not shown a

basis for this Court to depart from-the statéinents the.Applicant made to the Court during his:

guilty plea. This Court finds the Applicant has failed to carry his burden of proving Coursel was
ineffective for:failing to advise him'that his sentence-would be'served day for day. -

-+ C:-Involuntary Guilty Plea . =« ...~ SO SSUEA

- A’ defendant -knowingly, freely; voluntarily, and. intelligently pleads -guiity. when.the.

defendant has-a full understanding of the consequences-of hi$ plea and the charges against him.
Boykin; 395.U.S..at 24344, 89 S. Ct. at 1712. .-Defendant’s knowing and. voluntary waiver of

statutory or constitutional ‘rights must- beestablished by a complete record, and - “may be

accomplished by colloquy.between .court and ‘defendant, betwéen court and defendant's counsel,

or both.” Roddy:¥v. State;, 339 S.C: 29, 34, 528 S.E.2d 418, 421 (2000) (quoting State v: Ray, 310
S.C. 431, 437,427 S.E.2d 171, 174 (1993)). “A guilty plea is a solemn, judicial admission of the

truth of the. charges:against an individual; thus, a criminal inmate's right to contest.the validity of

such a plea is usually, but not invariably, foreclosed.” Dalton v. State, 376-S.C. 130, 137-38; 654 -

S.E.2d. 870, 874 (Ct: App. 2007). (citing Blackledge v.-Allison, 431 U.S. 63, 73-74; 97S. Ct.

1621, 1629-30:(1977)). Therefore, statements made during a guilty plea should be ‘considered -

conclusive. unless -a-criminal. inmate presents valid reasons why he should be allowed to depart .

from the truth of: his statements. Crawford- v. United. States, 519 F:2d 347; 350: & n.1 (4th.

Cir.1975), overruled:on other grounds, United States'v. Whitley, 759.F.2d 327; 331, .
- This Court finds further and the record:reflects:the Applicant:was thoroughly advised of

the waiver of his constitutional rights by both trial counsel and the plea judge. The record reflects

the Applicant was-advised of‘the charges,. the potential 'sentences, -and ‘their classifications.as -

S
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serious offenses, he was facing. (Tr. 2:6-25; 3:1-25;-4:1-23). The Applicant was also advised of
and ‘waived of hi§ right to jury trial (Tr. 6:15-19) his right to remain silent (Tr. 7:8-15), and his
right to confront hi§ accusers (Tr. 6:15-19). The record reflects that the Applicant told the Court
that he had not been promised or threatened. by anyone. to get him to plead guilty. (Tr. 7:16-19).
The Applicant told the' Court he wished to plead guilty and he had:no complaints with counsel’s
representation. (Tr. 5:13-14, 5:15-20). Finally, the Applicant allocuted to the facts underlying
the ‘charges. (Tr. 9:13-25;'10:1-15). This Court finds that the Applicant-had a full.understanding
of the consequences.of his plea and the charges against him. This Court finds the Applicant’s-
plea was freely, voluntarily, knowingly, and-intelligently made: it

" : Accordingly, this:Court .ﬁnds the. Applicant has failed to prove the first prong of the
Strickland test specifically that Counsel failed to renc?er rea@nably effective assistance under
prevailing professional norms. See Cherry, 300 S.C. at 117, 386 S.E.2d at 625 (citing Strickland,
466 US at 688; 104 S. Ct. at 2065). The Applicant failed tc_)'pre'sent speciﬁc and compelling
evidence that Counsel committed either errors or omissions in hrs representatlon of the
Applicant. The Applrcant fa11ed to show that Counsel’s performance was deﬁcrent Therefore
this Court need not address whether the Apphcant was preJudlced by counsel’s representatron
_S_g&d. The Applicant’s complaints concerning Counsel’s performance are without merit and are

denied and dismissed.

~ All Other Allegations

As to any and all allegations that were raised in the application in this matter and not
specifically addressed in this Order, this Court finds the Applicant failed to preserlt any evidence
regarding such allegations. Accordingly, this Court finds the Applicant abandoned such

allegations. Therefore, they are hereby denied and dismissed.
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~+Based on all the foregoing; this ‘Court finds-and concludes that: the . Applicant has. not;.
establishéd -any - constitutional violations or deprivations -before-or during - his- guilty plea. and..
senten¢ing proceedings.’ Counsel was:not deficient in.any.manner, nor was: the Applicant
prejudiced by counsel’s represéntation.. ‘Therefore, this applicationifor PER-must be denied and+
di‘sﬁlis‘sedwithp‘rejudice.‘“‘ A L S A LR S TR SR SR
"I . "This Court advisés the ‘Applicant that he must file-anotice of inteht'ito‘appeal’within thirty. -
(30) days from the receipt of written notice of entry of this Order td secure appropriate appellate
review. His attention is also directed to Rules 203,.206,-and 243 of the South Carolina Appellate-
Court’ Rules: for the appropriate procedures to- follow: after notice of intent to appeal has been
tim‘élsf served and filed: '+ v ST T

LT IS THEREFORE ORDERED: .- = . vt by s oon

'=.1. ©  That the - application for - post- -conviction relief. be denied:and:. < ;. . v s
dlSIIllSSCd w1th pre]udlce and

i I

2. That the Apphcant be remanded to the custody of the Respondent

AND IT 1550 ORDERED thls / & day of )4@4;& . 2014

AT R B

Deadra Ueffb(éon
Presiding Judge
. .- 9th Judicial Circuit
Charleston South Carohna |
At Chambers - - R S B T R S
- b N ' . B R




Lowcountry Law Office

4000 Faber Place Drive, Suite 300
Charleston, SC 29405
Phone: 843-323-4353 Fax: 843-323-4101

E-Mail: Davis@Lowcountryl.awOffice.com
The Honorable Daniel E. Shearhouse

RECEIVED
Clerk, Supreme Court of South Carolina

P.0. Box 11330 0CT 31 2014
Columbia, SC 29211 ' i

October 27, 2014

RE: Reginald Murray v. State of South Carolina, Case No.: 2013-CP-10-4286S'C' SUPREME COURT

Dear Mr. Shearhouse:

Enclosed for filing is the Notice of Appeal (original and clocked copy) in the above Post Conviction
Relief (PCR) case. Also enclosed are the following:

(1) Proof of service of the Notice of Appeal on the respondent &
(2) A Request for Repfesentation on Appeal.

The Applicant-Appellant was represented by me as an indigent pursuant to my contract with the South
Carolina Commission on Indigent Defense (SCCID) to handle PCR cases. By copy of this letter, I am
forwarding a duplicate set of documents to the SCCID.

The Request for Representation on Appeal and the Affidavit in Support thereof are signed by me as

attorney for Applicant-Appellant. If you need anything further, do not hesitate to contact me. Thank you for
your time and attention to this matter.

Sincerely,

4600 Faber Place Drive, Suite 300
Charleston, SC 29405

(843) 323-4353
Davis@LowcountryLawOffice.com

CC:  Ashleigh Wilson
Assistant Attorney General

Kimberly McCall
Appellate Division, SCCID
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