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STATUTES AND RULES

14" Amendment, U.S. Constitution
Chapter 11 of the U.S. Bankruptcy Code

2 Collier on Bankruptcy at108.04[1] - 108.04 [2]
(16" ed. 2010)

Rule 40(a), SCRCP

Rule 40(b), SCRCP

Rule 40(c)(3) .

Rule 40(j), SCRCP

Rule 59, SCRCP
S.C.R.Civ.P(3)(a) .
S.C.R.Civ.P40(c)(3)

Title 11 U.S.C.A., §108(c)
Title 11 U.S.C.A., §108(c)(2)

28 U.S.C., §1446(b)
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STATEMENT OF ISSUES ON APPEAL

Whether the trial court erred in applying-Rule 40(j), SCRCP, to the
facts and procedures of this case?

Whether the trial court erred in applylng Title 11, U.S.C.A. §108(c)
the facts and procedures of this case?

Whether the trial court violated Appellants’ Constitutional Rights to Due
Process and Equal Protection in applying the procedural requirements of
either Rule 40(j), SCRCP, or of Title 11, U.S.C.A., §108(c), or both,
without prior notice t6 Appellants, thereby imposing materially different
procedural standards for reinstatement of Appellants’ action than that
required of fourteen 14 separate but similarly situated cases on the
Court’s Docket?

Whether Respondénts’ waived or are otherwise barred, from asserting
the statute of limitations as a defense to Appellants’ motion to

reinstate/restore and consolidate?



STATEMENT OF CASE

This action arises from a failed real estate subdivision in the City of Georgetbwn,
South Carolina, known as “Harbor Club on Winyah Bay.” As more fully alléged in
Appellants’ Complaint (R., Exh. 8), Ad._u'bious marketing practices and repre‘se_n'tations
were employed by the developers and their réaltor, in soliciting purchase confracts fbr
the subdivision Iots./ A substantial majority 6f each lot’s appraised value was based
upon the projegfted ‘completion of all infrastructure and amehilties in the subdivision.
The infrastructure and amenities we‘re to havé been compléted in épproximately August
Qf 2008. Absent the infrastructure, the_ City of Georgetown éllowed 'clo,s.ings condiﬁonéd
upon issuance of a subdivisjon performance blo_nd, which wés issued by-Han;tford
Casualty Insuraﬁce Company in the principal penal sum of $7,882,359.00. To this‘day,
no infrastructure or amenities ha’v'e been built or installed. | |

The Respbndents, Bonnie N Charlton, Ronaid L. Chiarlton, Bayside VProperfy,
'Inc., and Third Party Defendant Jameé 'R. Charlton (collectively referred to herein as the.
“Charltons”) con\/eyed thé Subdivision Iaﬁd to the putative déveloper, South Bay
Properties, LLC, for the sum of $20,850,000.00. This contract closed on September 17,
2007, the same aate South Bay cdnveyed  29 lofsvto varioué purchasers, résulting in
total gross lot sale prbceeds of $7,926,550.00. The Charltoﬁs took back a promissory
note and mortgage in the sum of $14,580,662.82. It thus appears that the Charltons
receiVed approximately 79% Ejf the gross lot closing proceeds; which they presumably
used to satisfy-pérsonal debt of approximately $7,000,000.00. This debt had previously

been secured by the subdivision tract.



Appellants contend that, prio.r:t(\) this closing date,'the Charltons had been
notified by South Bay that its development loan had been withdrawn, and thaf there
were therefore no fuhds available for éonstructing the infrastructure or amenities.
Appellants further contend tﬁat, despite this knowle}dge, the Charltons were ailoWed to
make the decision, and elected to proceed with the closings of the first 29 ots.
Between Septe‘r:nber 29, 2007, and January 4, 2008, South Bay sold 25 more lots in the
subdivision to ultimate lot puréhasers, generating additional gross lot sales proceeds of
$6,811,050.00. 'Presumably,' .the Charltons received approximately 79% of these net
closing proceeds, as well. Iﬁ éumméry, the Appellants contend and have _a.lleged, that
the Charltons and Bayéide were joint venturers in the subdivision with the developer(s).

‘ Appellanfé fi[ed their original complaint on July 9, 2009, in Case No. 2009-CP-22-
1045, (R. Exh. 8.) Appellénts’ efforts to con'duct discovery in the case below were
stayed when South Bay filed a petition for relief under Chapter 11 of the Bankruptcy
Code on June 18~,' 2010. Thereafter, by form Order dated July 22, -201 1, the Circuit
Courtlstruck Apﬁellants’ aétion, sua sponte, giving the following basis: “Case lStricken
Due to Bankruptby.” (R., Exh. 1). A nearly identical form Order was filed in fourteen
(14) other similar pending cases, in Whic_h South Bay was a.party defendant, due to its A
_ bankruptcylfiling. By Order executed on August 12,.201 1, the Honorablé Stephani W.
Humrickhouse, United States Bankruptcy Judge, dismisSe_d the Bankrupfcy Petition of
South Bay Propertieé, LLC. |

On August 31, 2012, Respondeﬁfs.Bonnie N. 'Charlfon,_Ronald L.‘(.Zharlton, and
Bayéide Properties, Inc. filed their Summons and Complaint for Forecloslure of their

above [eferenced Mortgage (the “Charlton/Bayside Foreclosure”), in Case No. 2012-

BN}



N

CP-22-00934. Appellants were named as Parties—Defendant to the foreclosure action,
because of their Lis Pendens and Complaint filed on July 9, 2009. Appellants Owens
and Goodwins initially filed pro se Answers, in the form of general denials, to the
Charlton/Baysjde foreclosure action on November 5 and. 19", 2012, r_especti_vely.
Thereafter, Appellants retained the services of their former trial attorneys, and on
January 22, 2013, Appellants’ filed | a Motion for Leave to Amend their Answers, ‘and a
Motion to Reinstate/Restore_Complaint and Lis Pendens, and to Consolidate .
Appellants’origlnal action with the Charlton/Bayside foreclos'ure aotion for trial. (R., Exh.
12). o

Appellants’ Motion for Leave to Arnend their Answer was scheduled to be heardl -
by the Master in Equity on February 25, 2613. However, the Master in Equity .
. concluded that a conflict of interest precluded him from hea\ring the Motion to Amend,
-and an Order Returning Action to Circuit Court was filed on "March 22,2013. N

, Appellants Motion to Amend, therefore has yet to be heard and decrded

Appellants motion to remstate/restore their complamt in Case No 2009-CP-22-
1045, and to consolidate that actlon wrth the Charlton Foreclosure, was heard by the
court on March 7, 2013.  This motion was denied by form order filed on
.March 11, 2013,' and a formal order thereafter filed on March 27, 2013. Appellants
'served a Rule 59, SCRCP, motion to alter or amend this order on or about April 11,
2013. This motion was heard by the court on June 6, 2013. The court denied this -
motion by form order tiled on Jdne 7, 2013, (R, Exh; 5), and‘forr'nal order was.thereafter

filed on June 21, 2013. (R., Exh.6.) -



The orders of March 8, Merch 27, June 7, and 'JUne 21, 2013, are the subjects of
the present appeal, notice of which was filed and served by Appellants on July 22,
2013. The causes of action asserted by Appellants in their erigina'l complaint (2009-CP-
27-1045) are virtually identical to the coUntercIaims, Crosscleims and thi‘rd party
complaint Wthh Appellants seek to add to thelr proposed amended answers. If -
Appellants’ appeal of the orders denylng Appellants’ motion to relnstate/restore and
consolidate is nOt successful, Appellants’ motion to amend will be moot, as the
applicable \statute of limitetions will bar all such claims.

| - ARGUMENT
1. 'The trial court erred in a'pplying Rule 40(j), SCRCP, to\the facts

and .procedures of this case. | | |

The circuit court order striking Appellants’ casewas i;ssued by the Co-u.rt, sua
sponte, The only reason or basis inen by the Court for striking thts case, was: “Case
Stricken Due to Bankruptcy. t’(R., Exh.1.) Fourteen (14) oth:er cases on the Georgetown
common pleas jter trial roster were str.icken by the Court because ef South bay’s
Bankruptcy, with identical form'or'd\ers,‘for the ideﬁtical reason. |

The Court's March 27, 2013 order denying Appellénté’ motions to restore and to
cbnsolidate, was premised substantially upon Rule 40(j)‘, SCRCP. The Court found
that: ...the Ptaihtiff’ c/aims was tsic] not tolled by Rule 40(/) because the motion-to
' restore the act/on was filed more than one (1) year after the action was stricken.” The
Court also found that 17 U.S.C. A. §108(c) provided the Plalnt/ffs an extension of time
because of South Bay Property’s‘ Bankruptcy. But, the extension of time expired thirty

(30) days after notice of the termination or expiration of the Bankruptcy state. The



Bankruptcy was dismissed on August 12, 2011, seventeen (17) months be'fore the

motion to restore was filed.”

T

Apodictally, Appellants’ original action was not stricken pursuant to either Rule

40(j), or 11 U.S.CA. §108(c) and,was not “dlsmlssed " The case remamed on the '

v circuit court’s “General Docket” (Rule 40(a), SCRCP), awaltlng restoration to the “Actlve

Roster,” as dlscussed more fully herelnbelow Appellants action was filed long before
the expiration of the appllcable three (3) year statute of Ilmrtatlons. ‘Therefore, there
was no “period of time”- to be “tolied” by Rule 40(j), or to be extended bs/ 11 US.CA.
§108(c). |

The trial court found and concluded that Appellants’ claims were “barred by the

statute of limitations and restoration of this case shou/d'be denied. Since restoratibn of

~th/s case is den/ed consolidation of th/s case with Bonn/e N Char/ton et al V. South

Bay Propert/es LLC, et al. (Case No.: 201 2-CP-22- 00934) is moot.” For the reasons
set forth herein, Appellants respectfully submit that the trial court's order is controlled by

errors of law, and that cons_olidation of Appellants’ original action (2009-CP-22-1045)

~ with the Charlton foreclosure action (2012-CP—22'-00934) is appropriate for the reasons |

elucidated by Judge Culbertson at this hearing (R., p. 339, line 18 — p. 342, line 1),
among others. :
Rule 40(J) provides as follows

“A party may strike its complaint, counterc/a/m cross-claim, or third party
claim from any docket one time as a matter of right, provided that all
parties adverse to that claim, counterclaim, cross-claim or third party
claim agree in writing that it may be stricken, and all further agree that
if the claim is restored upon motion made within 1 year of the date
stricken, the statute of limitations shall be tolled as to all consenting
parties during the time the case is stricken, and any unexpired portion of
_the statute of limitations on the date the case was stricken shall remain

/



and begin to run on the date that the claim is restored.‘ A party moving to

restore a case stricken from the docket shall provide all parties notice of

the motion to restore at least ten (10) days before it is heard. Upon being

restored, the case shall be placed on the General Docket and proceed

from that date as provided in this rq/e. (Emphgsis added.)

The order stfiking Appellants’ case was issuéd and filed by the court sua sbonte,
| not u‘bon motion of any pérty. There was no written agreement by all parties to
Plaintiff's case that it be stricken, and that the statute of limitations would be tolled |f the
claim waé restojred‘upon motion m;\dé ~wfthin oné (1) year of the date stﬁcken. There
was a]so no reférence to Rt;Ie 40(j), in the order striking Appellants’ case, aé béing the
Controllin.g or rerljevant procedure for restori'ng the acﬁon, foliowing conél-usij.on of South
Bay's bankruptc{y. It is also revealing that Judge Culbertson, in ruling fr_bm the bench af
the hearing of Appellants’ motion to alter or amend his'orde:'rrdenyin‘g Plaintiffs’ motion
to reinstate, announced that his order was(not going to rely on 40(/'), SCRCP. (R,
Exhibit )" - | |

Rule 40(a) and (b), togéthér with the circuit court’s order reinstating the othérA
fourteen (14) similar cases ‘to active status, providé a clear indication of the actual
effect of the order striking Appel{laﬁts’ case. Rule 40(a), in pertinent part, pro\vides for
the haintenancé_ by the clerk of court 6f a “General Docket”"and a “Jury Trial Roster”.
Rule 40(b) provides for the transfer of cases frém the “General Docket” to the “Jury Trial
Rosfter.” Each and every bne_'of the orders restoring the other fqurteen (14) cases, all of

which had been “stricken due to bankruptcy”, based on Sou:th Bay's Bankrubtcy, are

titled "ORDER TO RESTORE CASE TO ACTIVE STATUS,” and contain the following

' Due to inadvertence and oversight, Appellants failed to request the transcript of the June 6, 2013 .
hearing of Appellants’ motion to alter or amend the order denying Appellants’ motion to reinstate.
Appellants have now requested this transcript, and will move before this Honorable Court for leave to
supplement the Record hereafter by adding this transcript and appropriate references hereafter.

2 Exhibit “A” to Appellants’ motion to alter or amend judgment, filed April 15, 2013; R., Exhibit 13.
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ruling: “For the reasons etated above, it is hereby orderea that the fo.regoing matter be
moved to an active etatus and placed back oﬁ the trial foster. Y o |
It is evident, therefore,' that tﬁe_orders striking Appellénts’ and the ether fourteen '
(14) easeé, resdited in Appellanfs’ case being transferred from the Jury Trial Roster to
the General Docket. The orders placing the other similar cases “back on the trial
roster,” had the effect of tfahsferring those cases back to the Jury Trial Roster. But
these orders were not issued pufsuan‘; to Rule 40(j), anq the procedure for feefofing
| these cases to the Jury Trial Roster was not governed by Rule 40(j‘).‘
| Appellants’ action was fjled well within the applicableT fhree (3) year statute of
limitations. The statute of limitations could not have expired, therefore, while the case
remained on the circuit court’s Geheral Docket. |

 In Robinson v. Cleckley and Co., Inc., 751 Fed Supp'. 100, 105, (D.S.C 1990),

Judge Hawkins add\ressed a nearly identi‘cal issue in refere'nce to former Rlule4(')(cA)(3),' -'
the predecessor to Rule 400)7' »The issue in Robinson, arose under 28.U.S.C. §1446(b),
which addreseeé removal of a diversity case to Federal Court. Section 1446(5) |
prohibits removal vof a case on the basis of di\}ersity, mere than one (1) yea'r after it was

- commenced (in state court). (Id. at 103.) fhe action was removed from the active court
calendar pursuant to Rule 40(0)‘(3),"on‘ September 30, 1987. It wee restored by court
order on January 19, 1989. Settlements with the other co-defendants_, resulted in

- creating diversity jurisdiction for th(e. first time o‘n November 9, 1989. The sole
remaining Defehdant filed a notice of remo\val on December 6, 1989. Judge Hawkins

framed the issued for the court as follows:

The issue raised by the Defendant is essentially whether a case that has
been stricken from the calendar pursuant fo Rule 40(0)(3) is -

7—.



. recommenced, for purp\oses of 28 U.S.C. §1446(b), when it is restored to
the calendar or whether the time bar of §1446 continues.to run while the
case remains off of the docket. (ld. at 105.) :

The court held that, “...the procedure for restoration is not the same as the

procedure for commencing a new case. The commencement of a case requires the

~ filing and service of a summons and complaint. S.C.R. Civ.P(3)(a). The restoration of a

case under Rule 40(c)(3) does not require service; rather, the case may be restored
mere/y by re-ﬁ/ing the case and paying the new filing fee.. .Fui’ther, »for purposes of 28.
US.C. §1 446(b) an action which has been removed from the docket pursuant to
S.C.R.civ.p. 40(c)(3) is pending while it is off the docket g (Emphasrs added.) |

In the present case, Appellants were not required to re-file'and serve their
summons and cfomplaint‘. Similar to the other'vfourteen (14) Elaintiﬁs in the related
actions, Plaintiffs were required only to move to have their case restored to the active -
roster. As with the Robinson action, Appellants’ action was still pe'ndin.g‘, on the General
Docket, although it had been removed from the Jury Trial Roster |

Finally, as our Supreme Court ruled in Maxwell v. Genez, 356 S.C. 617, 591

S.E.2d 26: “...Rule 40(j) does not have a deadllne during which a motion to restore.

must be filed.” It only requires that, if the party seeking to restore the case wishes to

. \
have the statute of limitations tolled while the case is removed, they must file their -

motion to restore the case within one (1) year from the date it is stricken. This can only
be accomplished, however, by written agreement with all opposing parties. This
procedure was not invoked in the present case, because Rule 40(j) was not involved in

any way in the order striking Appellants’ action. It was not necessery for the statute of



.limitations to be tolled in Appellants’ action, while it remained active, but dormant, on the -

- court’'s General Docket.

'2. The trial court erred in applying Title. 11, U.S.C.A, §1 O8(c) to the facts

and procedures'of this case.
Title 11 U.S.C.A. §108(c), of the Federal Bankruptcy Code, provides as follows:
§108. Extension of time..

(c) Except as provided in section 524 of this title, if applicable non--
bankruptcy law, an order entered in a non-bankruptcy proceeding, or an
agreement fixes a period for commencing or continuing a civil action in a
- court other than a bankruptcy court on a claim against the debtor, or
against an individual with respect to, which such individual is protected-
under section 1201 or 1301 of this title, and such period has not expired
before the date of the filing of the petition, then such per/od does not
expire until the later of — :

(1) the end of such period, including any suspension of such
period occurring on or after the commencement of the case; or

(2) 30 days after notice of the termination or expiration of the stay
under section 362,922, 1201, or 1301 of this title, as the case may
be, with respect to such claim.
Appellants motlon to alter or amend the March 27,2013 order, settlng forth the
same grounds for reversal of that order as are set forth in this Appeal, was denled by

the court as recited hereinabove. The formal order denying Appellants’ motion to alter

or amend, filed on June 21, 2013, more fully addressed the:“...impact of South Bay

| Propetrties, LLC’e bankruptcy o,n"the statute of limitations...” and is also controlled by

the same error of law. The Court found that “South Bay Properties, LL.C’s b’ankruptcy

did not toll of [sic] the statute of limitations but merely insured the Plaintiffs had

at least thirty (30), days after notice of termination of the bankruptcy'to commence

or continue any-claims against South Bay Properties, LLC that had not expired



before the start of the bankruptcy.” | (Exhibit 6.) The statute of limitations applicable

1o Appellants’ complaint was “tolled” by the filing of the complaint before the three (3)

year statute of limitations expired. . It was not necessary that the statute of limitations be
“tolled” any furthef, by either the filing or dismissal of South Bay Properties, LLC's
bankruptcy.,\ nor by compliance with 108(c)(2). It was only necessary that Appellants’
aetion be restored to the Jury Trial Docket, (Rule 40(a), SCRCP) once the bahk}uptcy
stay had been lifted or cancelled. |

Following the hearing of Appellants’ motion to reinstete/restore and eonsolidate,
Judge Culbertsen issued vinst'ructions to Respondents’ attorr;ey for preparation of the
formal order, which relied entirely upon 11 U.S.C.A., §108(e) (R, Exﬁibit 6). i
Respondents hed asserted the applicability of Rule 40(j) ateral argument, and this law
was included in fhe March 27, 2013 formal order nonetheless. At the hearing of
Appellants’ motien to alter or amend this order, Judge Culber‘(soh ruled from the bench -
that his ruling didnot inclﬁde Rule 40()). (Supp.. R, P ;__.)3 This issue remeins ih the

court’s orders on appeal, therefore, and is addressed in order to avoid aplplication of the

two issue rule. See Jones v.. Lott, 387 S.C. 339, 346, 692 S.;E.Zd 900, 903 (2010).
(“Under the two fsSue rule, where a decision is based on mere ‘
than one ground, the Appellate Court will ~afﬁrh7 unless the Appellant appeels all
grounds because the unappealed ground will become the law of the case.”)

In some jt)risdictions state law may dictate suspensien of a statute of'l)’ﬁvitations '
when a bahkruptcy or anether chrt proceeding has stayed ‘the initiation of an action.
Such suspensions would presumably be included within the" terms of §108(c), adding

the entire duration of the automatic stay to the applicable time period....However,

% Motion to Supplement Record pending.
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absent sqch a provision in applicable non-bankfuptcy law, a stétute of Iim/'tatibns or
other deadline for an actign against a debtor which would have expired while an
automaiié stay was appliqable fs extended by only the second periéd set forth in
§108(c), thirty (30) days after notice of the termination br expiration of the autbmatic
stay barring the action. 2 Collier on Bankruptcy at 108.04 [1] — 108.04 [2] (16}h ed. 2010)
(Emphasis added) |

| In tﬁe present case, Appellants’ statute of limitations would not have “expired”
during South Bay's Bankruptéy because suit had been filed before South Bay filed
Bankruptcy. Ap\pellants’r action, although stayed by the Bankruptcy, would “hav_e'.
continued autorﬁatically after the bankruptcy stay was terminated, but for the éircuit -
court orders striking the case from the active.(Jury Trial)‘ros;ter; The ordér striking the

case did not “fix a period for... continuing” Appellants action (108(c)). =

In F/S Ménufacturinq V. KenAsmoe, 798 N.w.2d 853 (N.D. 2011), the North

" Dakota SupreMe Court analyzed the effect of 108(c), and the 30 day e_xténsion of time it

>

provides when an ongoing case Has been stayed by a ba‘nkruptcy proceeding.

However, absent such a provision in applicable non-bankruptcy law, a
statute of limitations or other deadline for an action against a debtor which
would have expired while an automatic stay was applicable is
extended by only the second period set forth in §108(c), thirty (30) days
after notice of determination or expiration of the automatic stay barring the
action. (citing: 2 Collier on Bankruptcy, Id.) (Emphasis added.)

Technically speaking, the Bankruptcy Code does not-provide that a'statute
of limitations is tolled during the period of bankruptcy. (citations omitted.)
Further, §108(c)(1) does not independently toll or suspend statutes of -
limitations which have not expired as of a Bankruptcy Petition date.
(citation omitted.) The reference in 108(c) to “suspension” of time limits,
clearly does not operate in itself to stop the running of a statute of
limitations; rather, this language merely incorporates suspensions of
deadlines that are expressly provided in other federal or state statutes.
(citations omitted.) : '

11



As argued héreinabove, the statute of limitations applicable‘ to App{ellahts’ case
was tolled, or effectively complied with, by the filing of Appellants’ action within the
applicable time period. While the pr'osecution of Appellants"action was |
stayed by the automatic Bankru,btcy stay, Appellants were not in jeopardy of their‘
statute of limitations expiring, because their action was still active, but dormant, on the
circuit court;s General Docket.

The effect of the circuit court’s fornﬁ order striking Appellants’ action due to South
Bay’s Bankruptéy, was mefély tQ place it on inactive status on the Gene_fal Docket, to be
reinstated or terminate'd.' Appellants, like the other fourt-eenE (14) Plaintiffs in the related
éases, were not‘requAired to mové to restore their casé to the'Jury Trial Roster within -
thirty (30) days éfter receipt of notice of termination oflthe Bankruptcy stay. The thirty
(30) day extension would have only become operative if Apbellantshad been stayed
from commencing their action because of South Bay's Bankruptcy,’ and Ap'pellants’
three (3) year statute of limitations had expired while South Bay’s Bankruptcyv was
ongoing. ThoseA are not the facts of th.is case. Appellahts’ action was commenced -
approximately two (2),years béfore South Bay's Bankruptcy Pet.ition was filed. This was

the result in Grotting v. Hudson Shipbuilders, Inc. 85 BfR. 568 (Wd. Dist. WA, U.S.D.C.

1

1988). In MQ the commencement of Plaintiffs’ pérsohal injury claim against the
Defendant was étayed by Defendant's prior bankruptcy fiIiné. The automatic bankruptcy”
stay did not toli thé applicablé three (3) year statute of limitations, and Plaintiff failed to»
file its action within the thirty (30) day extension provided by 108(0)(2), after receiving
~ notice of the te'rmination of the automatic stay. The befendént was granfed partial |

summary judgment on this basis. E
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lll. The trial court violated Appellants’ Constitutional Rights to Due
Process in applying the procedural requirements of either Rule 40(j),/SC:RCP, or
of Title 11, U.S.C.A,, §1 08(cl lor both, without prior notice to Appellants and
thereby imposing a materlally dlfferent procedural standard for reinstatement of
Appellants action, than that reqwred of fourteen (14) separate but s|m|larly

situated cases on the Court’s Docket

As previously argued, the trial court reinstated fourteen (14) separate, similarly -

\
.

 situated cases, on motions flled and placed them “...back on the tria‘/ roster..”'lnthe -

present case, in response to Appellants motion to have thelr case relnstated/restored
the trial court adopted a completely different standard, and applled the requ1rements of
either Rule 40(]), SCRCP, or Title 11, U.S.CA. §108(c), or both, and found that
Appellants’ had falled to timely comply with these requirements, anld th\erefore their

applicable statute of Iimitations had expired.

In Moore v. Moore, 376 S.C. 467, 473, 657 S.E.2d 743, 747 (2007), our Supreme

Court reviewed the reqwrements of procedural due process:

Procedural “[dJue process requires (1) adequate notice; (2) adequate
opportunity for a hearing; (3) the right to introduce evidence; and (4) the

: rlght to confront and cross-examine witnesses.” Clear Channel Outdoor v.
City of Myrtle Beach, 372 S.C. 230, 235, 652 S.E.2d 565, 567 (2007).

...[D]ue process is flexible and calls forﬂsuch procedural protect/ons as the
particular situation demands.” S.C..Dep't. of Soc. Servs. v. Wilson, 352

~ S.C. 445,452,574 S.E.2d 730, 733 (quoting Morrissey v. Brewer, 408
U.S. 471, 481, 92 S. Ct. 2593, 2600, 33 L.ed.2d, 484, 494 (1972). The
requirements in a particular case depend on the importance of the interest
involved and the circumstances under which the deprivation may occur.
S.C. Dep't. of Soc. Servs v. Beeks, 325 S.C. 243, 246, 481 S.E.2d 703,

705 (1997).

The order striking Appellants’. case violated Appellants’ procedural due process
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rights by failing to prdvide any notic_;é that the‘ 6rder was or would be subject to'. the
procedural requirements of either Rulé 40(j), or §108(c). As a result of this lack of
notice, Appellants were also denied an adequate epportunity for a hearing béfore the
court concluded that their applicébIeA statute of limitations had expired, due to their
failure to comply.with the proceduralz reduirements of these undisbloséd standards.
Appellants’ entitiemént to pursue this action constitutes a significanf right and interest,
for which they are entitled to the protection of procedural d’u:elproCe.ss.

In Town of lva v. Holley, 74 S.C. 537, 649 S.E.2d 108 (Ct. App. 2007), this court

discussed the edual protection require}nents of the 14" Améndment,' and criteria for

qualification as a “class of one’ notihg that:

Under the Equal Protection Clause of the Fourteenth Amendment,.a state
may not “deny to any person within its jurisdiction the equal protection of
the laws.” This clause requires that “the states apply each law, within its
scope, equally to persons similarly situated, and that any differences of
application must be justified by the law’s purpose.” (citation omitted.). /t
does not dictate that people in different circumstances cannot be treated
differently under the law. (citation omitted.) Rather, “the classification
must be reasonable, not arbitrary, and must rest upon some ground of
difference having a fair and substantial relation to the object of the
legislation, so-that all persons similarly circumstanced shall be treated
“alike.” E.S. Royston Guano Co. v. Com. of Virginia, 253 U.S. 412, 415, 40

S. Ct. 560, 64 L.ed. 989, 1920.

Iﬁ the present case, the Appellahts are similarly situated to,.all fourteen (14) of the
other civil actioné' which were restored to the active rost‘er by t\he‘circuit court, without
imposing the pr_qcedural rquirements of either Rule 40(j), SlCRCP, 6f Title 11, U.S.C,,
§108(c). On’e of the fourteeﬁ (14) cases, in fact,_Was an action in which thé‘CharIton.
Defendants in Appeliants’ action, were tHe{PIva'intiffs in é case similar to fhat a'lleged by
Appellants in their éorhplain_t. That case,(2008—CP-22-14905 was’restored by the court

on November 2, 2012, just two (2) months prior to the date Appellants filed their motioh
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for reinstatement. These other cases are similarly situated to Appellants’, in that they
were all stricken because of fhe’bankruptcy of South Bay Properties, LLC, with identical

or nearly identical form orders indicating simply “Stricken due to bankruptcy.” .

Appellants qualify as a “class of one” under the criteria elucidated by the United

States Supreme Court in Village of Willowbrook v. Olech, 528 U.S. 562, 120 S. Ct. |
1073, 145 L.ed.éd 1660 (2000). Appe_llants are informed énd beliéve the substantiélly
disparate standard applied to their claims, asﬁcompared witrl the other‘fourteen (14)
cases, constitutés evidence ‘fhat they were intentionélly treated differently from the

others, with whdm they were similarly situated, and that there is no rational basis for {he

difference in- treétment.

4. Respondents Waived the Right to Assert a Statute of Limitations
Defense.

Aésuming that the Appellants filed their AMotion to Restore after the statute of
limitations ran ('which is. expressly denied), the Respondents waived their right to raise _
the statute of limitations és a defense. As stated above, the Charltons, The Hartford
and South Bay éither'allowed or participated in the restoring of related ca}sés. In féct,
the Charltons, South Bay and The Hartford entered into a consent order restorin.g thé
case the Charltons had brought agéinst The Hartford and South Bay. It could hlna.ve

been argued that the statute of limitations had run in most, if not-all, of the restored

cases.

A party can waive the statute of limitations by Words or conduct, including failure

to claim the defense, “... or by any action or inaction manifestly inconsistent with an

intention to insist on the statute.” (emphasis in original) Mende v Conway Hospital, 304
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S.C. 313, 404 S.E.2d 33, 314 (Ct. App. 1991). As shown above, the Respondents
failed to assert the statute of limitations when they could have done so in the related
actions. The res‘toration‘ of the related cases after the statute of Iimitatiens may have
run clearly manifests actions inconsistent with their intention new to insist on the

'application‘of the statute of limitations in this matter.

CONCLUSION

For the feregoing reasons, Appellants respectfully submit tnat the trial court erred
in finding that their statute of limitations-had expired, due to’ their failure to comply. With
the standards required by either Rule 40(j), SCRCP, or Titlé\11~U.S.C.A._, §108(c). |
Neither law was referred or allnded to in any way by the order striking Appellants’ action
due to the bankruptcy of South Bay Properties, LLC. Neither Rule 40(j), nor:§108(c)

. applytoor govern the reinstatement of Plaintiff's action under the facts end
cireumstances recited herein. Respondents waived the rignt to raise these procedural
requirements in opposition to Appellants’ motion to reinstate/restore.

To impos:e such standards upon Appellants, sing.ularly,.while feiling t'oAimpose
such standards upon any of the fourteen (14) other Plaint_iffe with similarl‘y situated
claims, violates Appellants’ constitutional r'ights' to procedurél dqe 'pr'ocesvs and equeI ‘
protection of the law. Appellants request that the order denying their motion to ’A
reinstate/restore and consolidate, and tne order denying their motion to alter or amend,
be reversed, and that the case be remanded to the circuit ceurt with direCtions to
reinstate Appellants’ action (200970P-22—1045) to the active jury trial docket, to |

consolidate Appellants’ action with the Charltons Foreclosure, and to proceed to

litigation of all claims on their merits.

16



_ Respectfully submitted:

. THORNTON LAW FIRM, LLC

KO ) T

K. Douglas Tho ton
1025 Third Avenue

- Conway, South Carolina 29526
Telephone: (843) 488-5858
Facsimile:  (843) 488-5859
kdouglasthornton@gmail.com °

AND

LAW OFFICES OF JOHN M. LEITER PA
John M. Leiter
1203 48" Avenue, North, Suite 109
Myrtle Beach, South Carolina 29577
c o ». - Telephone: (843) 449-1451
: Facsimile: (843) 449- 4884
|Ie|ter@48th com

ATTORNEYS FOR APPELLANTS

August 18, 2014

Conway,A SC

17



 STATE OF SOUTH CAROLINA - RECEM_D
o IAr‘\ the Court of Appeals . _ ‘
- , ¢« AUG 21 2014

APPEAL FROM GEORGETOWN COUNTY-  §C
~ Court of Common Pleas : co“"dAppeds

Benjamin H. Culbertson; Circuit Court Judge
~ Trial Court Case No. 2009-CP-22-1045

APPELLATE CASE NO. 2013-001644

John Steven Goodwin, Louise C.'Goodwin, Thomas L. Puckett

and Brenda C. Puckett, Robert Nahama and Jeanne .E. Nahama,
Thomas Holland and Sharon Louise Holland, Joyce K. Sobel, .
Robert W. Waruszewski, Richard N. Taylor, Robert K. Spillers
(a/k/a Robert Spillers), and Deborah T. Spillers (a/k/a Deborah
Spillers, Patrick A: DiAngelo and Deborah A. DiAngelo, Gary E.
Owens and Joyce M..Owens, Fount L. Shults and Lynda M. Shults,
and Dennis Ridgeway and Teresa Lynn Ridgeway, ....Appellants

V.

Landquest Development LLC, Kyle V. Corkum, South Bay
Properties, LLC: C. R. Thompson and Sons, LLC RonaldL. .-~
Charlton, Bonnie N. Charlton, James R. Charlton and Bayside
Property, Inc., the City of Georgetown, Hartford Casualty

Insurance Company, Hartford Fire Insurance Company, and
National Land Sales, Inc., f/k/a Source One Communities, LLC,
a/k/a Source One Signature Communities................. -Respondents

;
t

CERTIFICATE OF SERVICE

|, Regina R. Cagle as an employee of the Thornton Law Flrm LLC certlfy that a
copy of Appellants’ Final Brief, in the-above captioned action was served upon all ‘
- counsel of record on the 19th day of August, 2014, by ma|I|ng same to the followmg
addresses : ,



Charles T. Smith, Esq.
608 Cypress Street
" Georgetown, SC 29440

Joseph Kevin Qualey, Esq.'
23 Broad Street
Charleston, SC 29401

Ronald L. Richter, Jr., Esa.
18 Broad Street, Mezzanine
Charleston, SC 29401

Elise Freeman Crosby, Esq.
405 Dozier Street
Georgetown, SC 29440

Lawrence Michael Hershon, Esq.

PO Box 1509
Columbia, SC 29202

Andrew F. Lindemann, Esq.
Davidson & Lindemann, PA
PO Box 8568

Columbia, SC 29202

Kristin G. Atkins, Esq.
Donald G. Hunt, Jr., Esq.

124 North Main St., Suite 204
Fuquay Varina, NC 27526 |

August 19, 2014

Conway, SC

QM J?@é

Reglna R. Cagle

}
¥



