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Goodwin, et al. v. Landguest, et al. 3

(On the record, June 6, 2013.)

THE -COURT: All right, we’ll take the first one is

2009—CP~22?1045._ This is the case of John Steven Goodwin and

others versus Landquest Development, LLC, and others.

Accprding to my roster the matter is before the Court on a
motion to alter or amend judgment. Pleése give the court
reporter'your names and who you repreéent._

MR. LEITER: Your Honor, John Leitér,-together with
Doug Thg;ntdn, rebresenting the Plaintiffs.

THE COURT: All right.

4MR. HERSHON : iawrence Hershon, Your Honor, from Parker

Poe on behalf of Hartford.

THE COURT: All righf, sir, thank you.

MR. SMiTH: ‘ Charles Smith. Ifrepresent Ronald L.
Charlton, Bomnie N. Charlton, James Ri Chérlton and Bayside.

Property,: Inc.

THE COURT: All right, thank ycua.

MS. CROSBY: Elise Crosby, Your Honor, for the City of
Georgétown.

MR. HUNT: Good’morning, Your Honor, Don Hunt on

behalf of the Landquest entities. They’ve brought each a

motion was submitted a few, I guess it was last week and that

the order’s not ---

THE COURT: Yeah, well, it was - I don’t know when we

got it. The letter was dated Friday. We’ve been in Horry.
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Goodwin, et al. v. Landguest, et al. _ 4

I’ ve gone over it and the application, everything looks fine
to sign it. I have not signed it yet, but I am going to sign
it because it meets everything we did. Okay?

MR. HUNT: Very well, then Don Hunt for the Landquest

parties, Your Honor.

THE COURT: All right, .and I’m sorry, your name again?
- MR. HUNT: Don Hunt, H-U-N-T.
THE COURT: All right, Mr. Leiter, Mr. Thornton, this

is your motion?

MR; LEITER: Correct, Your Honor.

THE COURT: All right, let me ﬁear from whoever’s
going to argue it.

-MR. LEITER: and we - I’1l begin the argument, Your
Honor, and --- |

THE COURT: all right.

MR. LEITER:  --- we are here today, Your Honor, asking
the Court té reconsider its_prévious ofder of March 27“, 2013,
where the Court denied our request to reinstate or restore the
case to the active trial roster.

When I argued it the first time or argued the motion to
restore, Your Honor, the first time maybe, I thought about it
afterwards, maybe I used the Wrong.analogy. I am a religion
major by undergraduate training and maybela religious overview
is the right way to approach it first and that is the - what

we' re looking at rather than the nature of the soul and the
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Goodwin, et al. v. Landguest, et al. ) 5

stalus of the soul at death is what is the status of this case
having beén stricken. If a case is dismissed it’s easy to
compare that to the death nf the person and that'person eifher‘
goes to heaven or hell depending on which side of{the case
they may be. When the case is stricken, however, our analogy
would be that the case is really in a coma or as one case

referred to it that we’ll mention it’s in a slumbering state,

but it’s still filed, it is still on the roster, it is still

I pending. Tt's just in a différent state.

We would ask the Court to reconsider its ruling on the

: following basis that first of all the Court analogized the

fact that the Plaintiffs did not move to restore within one

year to Rule 40(J). We believe that 40(J), the wording of

40 (J) and the case law that lnterprets it is actually
supportive of our motion to restore. Secnndly, we would argne
that under the facts of this case considering the large number
of companion cases, meaning cases that were filed against the

various Defendants, same Defendants other ‘than the Charlton

ADefendantS, those cases were all restored and including the

Charltons’ request to have the case, thelr own case restored
were all done wéll after anyvone vear period that would have
otherwise been applicable in a 40 (J) scenario, and laStly, we
don’t believe fhe bankruptcy court rule that the Court used aé
sunporting law actually supports the ruling that we are not

allowed to restore the case at this point.
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Goodwin, et al. v. Landguest, et al. _ 6

In our motion we do recite some of the core facts which
this Court is aware of through other motions and having heard
the matter in status conference, but they do give an insight

into what has happened and why we are here today. The Court

Iis aware of the factual allegations that give rise to the’

various causes of action including the Charltons’ cause of
action and the other matter that they had restored in November

of 2012, but I think the important place to begin is what

|happened in the journey of the soul or the journey of this

case as it progressed. There’s no guéstion that the Plaintiff
filed clearly well wifhin the ~ any applicable statute of
limitation period, no guestion about it. As we set forth in
our motion the, the infrastructure that, that should have been
put in place pursuant to the Qontract and the various filings
of the - tﬁe Defendants was supposed toAhave been completed in
2008. . So there was no cause of action that accrued until it

became clear that that infrastructure that was promised to all

these Plaintiffs were not going to be built. So the

Plaintiffs’ complaint was filed within a year of that. It was

filed in 20089. The ---.

THE COURT: All right, so, when, when did the cause of

laction arise?

MR. LEITER: 2000 and - the earliest it could have
been, Your Honor, is 2008. The - before that they were still

within the purchase period and within the contractual period
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Goodwin, et al. v. Landqﬂest, et al. : 7

set out in the contract.
THE COURT: All right. |
MR. LEITER: So the Plaintiffs filed their-action in
2009 whén it became clear that the infrastructure was simply
not going to be built, and in fact the Charltons had already

filed their lawsuit against the developer for .breach as well

' as the surety company for failing and refusing to fund the

surety bond that covered the projeéf that was required to be
filed ig order to get the appropriate building permits and
filing permité.

| So ourAcomplaint as well as the other complaints, the
related case complaints were filed in the 2009 time period.

The Landquest Defendants or South Bay LLC, in particular,

filed for bankruptcy protection in 2010. So I want to bring

that ocut to the Court’s attention, and so the case clearly was
stayed from that point on. Now, nothing happened on the court
roster until Judge Hyman, I believe, dismissed the case or I'm
sorry struck the case pursuanﬁ to his Rule 4 ordér sometime in
June, I believe, of 2000 - let me get the exact date, in - on
VJuly 227, 2011, Judge Hyman struck the case from the active
roster because it had - beéause of the bankrﬁptcy filing and
that’s what the Form 4 order says. So, again, the bankruptcy
proceedings started in June of 2010, no action was taken
either by the parties to this litigation or the Court itself

until I believe it came up on a trial roster and the Court was
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Goodwin, et al. v. Landquest, et . al. 8

made aware that the matter was in bankruptcy and that’s when
Judge Hyman enteréd his Form 4 orde; in july of 2011.
Thereafter the bankguptcy was dismissed in August of 2011 and
that’s now what brings us to this Court, when should any
motion to restore have Eeen filed based on the facts of this
case?

In our motion itself we list the various related cases
that were pending at the time and that were struck as a result
of the bankruptcy proceéding and we list the dates that they
were restored and it shows that they all were restored well
after any 30—day period.

THE COURT: But were any of them challenged? Was the
restoration of any of those cases objected to by any of the
parties?‘ |

MR.(LEITER:' I don’t know that either way but for the
purpéses bf my argument I will take the position, you know,
least favorable to us, most favorablevtorthe other side, that
they were not challenged, but I, I don’t know the answer to

that particular question, but let’s, let’s - that actually is

ipart of our argument challenged or not, what kind of notice

were the Plaintiffs under in order to know when to file any
motion to restore, whether it was as early as May the one
2012, when the first érder restoring the case was filed or as
late as. November 27, 2012, when the Charltons actually

restored their action that included the bonding company and
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Goodwin, et al. v. Landquest, et al. . h9

the Landquest Defendants. So the first point of the Court’s
order was an analogy to 40(J) that there is some application
of 40(J) to the facts Qf this case aAd I wQuld like to address
that first because I think thaf actu%lly does go in part to
the question the Court is asking abo&t what was challenged,
what wasn’t challenged and what mighg be the effect of that.
40 (J) does ;trikeAthe caée from the éocket much like what
happened in this case where we were Struck from the docket as
well. The difference, however, is that 40(J) is a right or
privilege that the Plaintiff has to éake the case off the
active docket and the Court, the rules in essence say if
you’re going to, you, Plaintiff, if ?ou’re going to take
advantage of the right or privilegeiéo remove -the case from
the active docket and we, the Court ﬁhrbugh our rules are
giving you that right, you also have?to abide by the rules
that we say y@u‘have to follow in thé event that you actuaily
do take advantage of that right and the Court sayé that the
statute of - the rule sayé that the statute of limitations
will otherwise be tollea ifvyou, Pla;ntiff, take advantage of
40 (J) and restore your case within one year. So if you want
to take advantage of this privilgge Snd you otherWise.have a
statute problem and you don’t want to worry about the statute
problem then we are tolling it if yo;-réstore it within that

4
one year. That - obviously the diff§rence between a 40 (J)

scenario and scenario we’zre in is that we didn’t ask for the
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Goodwin, et al. v. Landguest, et al. : 10

continuance or we didn’£ ask for the case to be struck. That
was on the motion of the Court itself and appropriately so
because of the»bankrupfcy. So, there is no clear demarcation
or guide or anything that tells tﬁe Plaintiffs or anyone else
that after bankruptcy you have to file by a certain date. The
ru;es don’t say you have to do it within 30 days, you have to
do — you don’t have to do it within one year! It’s just
silent to that. There is no ﬁotice given to the Plaintiffs
and that’s because really the case is held in abeyance because
of the bankruptcy but it doesn’t go away. It’s still thére.
It’s still pending. There’s not a statute problem. The
Plaintiff has not taken advantage or requested a right or a
privilege that it wouldn’t have other&ise had.. We weren’t
asking for ahything. We were just observing the bankruptcy
formalities and thé case was in abeyance, was in a coma state
for the 14 months while it was 1in bankruptcy.>‘So then it’s
dismissed. So what happéns then? What_Would have happened
had let’s say on May the 2", 2012, the first time‘that a party
asked that the case be restored? Well, it clearly would have
been within one year after the dismissal of the bankruptcy
proéeeding, but thére’s nb rule that says it has to be brought
within that one year and we have capable counsel opposing us
in this case if you will, and by.and large those are the same
counsel tﬁat were in the other cases. So had there been a

right to oppose the restoration of these cases I believe that

355



10

11

12

13

1a -

15

le6

17

18

19

20

21

22

23

24

~ 25

- Goodwin, et al. v. Landquest, et al. . 11

the Court would have heard about it aﬁd I'm goling to argue in
part that the reason it wasn’t raised is that there wasn’t
grounds'to.raise it, quite honestly, and that goes to our
second point which is under the facts of these, of, of these
cases, of these related cases it’s just fundaméntally unfair
to say, okay, with everyone else we're going to allow you to
restore it challenged or not but as to you, Plaintiffs, we're
not going.toAallow you to restoré it.

| One case that His Honor cites in his order denying our

motion to restore is the case of Maxwell versus Genez. It’'s a

2004 Supreme Court decision where in that case the lower
court, the trial court»denied a 40(J) motion fo restore
because it was not filed within the one year time period that
40(J) allows and the trial court said under the circumstances
of that case because you didn’t file it and have it restored

within one year we’re not going to let you restore it. Now,

‘lunder the facts of those cases it’s clear that the statute of

'limitations had run otherwise because the car wreck case that

precipitated that lawsuit happened in 1999, some three or
four, four or five years before the motion to restore was
finally filed.

The Court of Appeals reversed the trial court but they
said, “Well, we’re going té allow you to proceed under Rule
6 (D) to enlarge the time in which to file.your motion to

restore.” One of the parties took it up on cert. The Supreme
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Court took it and they said, “No, we’re reversing outright.

Court of Appéals you' re wrong; We’ re not going to allow you

to use Rule 6, the motion to extend the time, but we’re going

to tell the trial-court that they were wrong as well.”
Nothing in Rule 40(J) says that you can’t restore your case
after the one-year time period, but if you want to take
advantage of the tolling period you might lose out on that.
So they reversed the trial court for not allowing the case to
be'restored, even though it was cleériy after the one-year
time pefiod to restore, and clearly after the statute of
limitations had otherwise run, but they Qere_saying, “We’ re
going to go - let this go back. It’s going to be restored and
the parties can_bring up whatever issues they want to the
action once it’s put back on the active trial docket.”
Laétly, the bankruptcy-acfién I believe, Your Honor, the
rule that you cited bésically says there’s going to be a 30~
day window where 1f some other tiﬁé period had otherwise run
in your case at the state court level you have 30 days in
which to bring your action. So if ydu hadn’t filed your
lawsuit because of the pendency of the bankruptcy and the
statute of limitations had otherwise run we’re giving you 30
days in which to file if after the case comes out of
bankruptcy. We are not in that situation, Your Honor, because
as I’ve already said and as the récord reflects the case was

already pending. It was timely filed. It was pending. It
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was just, simply struck at that point. It was in limbo but it
was still an active case. So we believe that the only - the

right action is to restore it under the facts of this case and

the related cases. So many other cases were allowed to be

restored it really doesn’t make sense equitably to say no td
this case and 40(J) itself would allow the case to be |
réstored. There could be a statute of limitations argument
interposed but the case itself would be restored. We belieQe
if the Court were to follow that logic and then a motion on
the statute of limitations was filed that the Defendants would
loselon that ground for any number of reasons including the
fact that'when we moved to have the case restored we were
still'within the ap@licable stétute of limitations. The
problem we have with His Honor’s order is that it doesn’t
spell out any of that. It just simply doesn’f say when the
statute of limitations began, when it ended, what was the
effect of fhe bankruptéy, was that ajtolling-period, what was
the legal éffect of the case being struck, you know, is the
statute running against that whilé it’s still an active case
or at least it’s not beén dismissed, which is a clear
demarqation line, and I believe we»have an older case where
the Court and this goes back to 1961 where I believe Judge

Littlejohn was the trial court and reversed. This is the case

of Thomas and Howard Company versus William B. Fowler, and

that’s found at 119 S.E.2d 97, Your Honor, and in that case
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the, the .South Carolina Supreme Court fefers to a California
cburt that says a casé that was struck and was - and moved to
be restored after four years and ten months was okay, that the
case had during that time period was slumbering, but it was

still allowed to be restbred and in the —---

THE. COURT: It was str@ck because of bankruptcy?

MR; LEITER: . I don’t —'it doesn’t say, Your Honor.

THE COURT: Okay. |

MR. LEITER: The dase is citéd‘and I did not go back
and look at the underlying.California case. I can do that if

the Court wishes.

THE COURT: - ‘I mean, I guess the - you said it was
restored four years later, but I mean, had it been pending in
bankruptcy for thréé and a half years or had it been
dischérged from bankruptcy after a week and it had been jgst
sitting out there slumbering for four years without bankruptcy
protection? That's, that’s my primary question following your
argument is this case was discharged or the parties iﬁ fhis
case‘wére discharged from bankruptcy in August of 2011.

MR. LEITER: Right.

THE COURT: Under 'your analogy there is no deadline in
which to seek restoration of the case to the active docket or
if there is then what is that deadline? |

MR. LEITER: Well, I believe I can answer that, Your

Honor. There is no statutorily or case law mandated deadline.
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Goodwin, et al. v. Landguest, et al. : 15

If we had that we would haye followed it. So clearly there’s
nothing by way of notice or’ otherwise that tells us you better
do it by X date because if you do 1t on Y date you've run-
afoul of that rule by even one day. We just don’t know what
that is.

THE COURT: | So 20 years down the road you could séek
ﬁo restore it?

MR. LEITER: It could be, Your‘Honér.' I believe thaf
the gréater argument is what are the?faétors that are
compelling that would instruct the Céurt not to restore it? I
think that’s the greater argument here. I think ét'the end of
the day there has to be an equitable analysis of the facts of
thislcase to make that very determination. I mean, 1f it were
20 years down the road, parties have;passed away, property has
been conveyed away, I cpuld see some strong‘equitable
arguments that might make restoring it a more difficult task,
but those equitable arguments simply don’t exist in this case.
I mean, if the, if the Charlton Plaintiffs restore it in

November of 2012 and we then move to restore ours in January

of 2013, only two months later, where is the ineqguity in that?

It simply just doesn’t exist. If, if it were 20 years I think
we would be having a different conversation based on two
months without any notice of any Speéific rule, rule of law,

rule of the court that says otherwise that two months

shouldn’t make that, should not make the life or death kind of
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scenario that we are now facing.

THE COURT: All 'right.

MR. LEITER: Thank you.

THE COURT: Anything further?

'MR. LEITER:  Thank you, Your Honor.

THE COURT: All right, who wants to go first?

"MR. SMITH: May it pleése the Court?

THE COURT: . Yes, sir.

MR. SMITH: This matter was fuily argued before the

Court originally and then carefully considered by the Court
after arguments. So I will just be brief in touching upon a
couple of the arguments that have been made again today.
Three matters speéifically I did want to address: one, the
argument has been repeétedly made that other cases have been
restored, therefore in fairness this case should be restored.
As the Court has already noted none of the other cases was
there an issue concerning the statute of’liﬁitations.

Therefore, they have a completely different situation. The

| second thing is every one of the cases where the order

restoring it was attached to the motion the restoration was by
Wélls Fargo Bank because they were seeking to enforce their
mortgage, the statute of limitations on a mortgage being 20
years from maturity date of the mortgage. That’'s why the

statute of limitations was not an issue in any of those cases.

The case brought'by the Charltons involved not the developer
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as was suggested But only the City of Georgetown and t%e
bondinglcompany.’ The purpose of fhat action was to bring a
resolution to the outstanding bond. That actionlhés been
successful in that the parties are right now nearly at the
point of a settlement of that case, ;éstoring that case was by
full agreement of all the parfies involved. So the other
cases really have no influence on the present action. AThe two
arguments concerning the statute of limitations advanced by
the Plaihtiffs are first that the statute of limitations
should not have begun to ruh when they purchased their lotsv
back in 2007, inétead the statute of limitations should be

delayed in running until August of 2008, and the argument is’

made that no- cause of action existed until August of 2008. Of

course to determine whether there’s a - whether a cause of

action did exist we need merely to look at the complaint. The

complaint is based strictly upon the actions that occurred

i prior to the purchase of the lots, primarily'the

representations that the Plaintiffs’ claim were made to them
by various Defendants, the compliancé by various Defendants
with Unfair Trade Practices Act in marketing the lbts, the
compliance by various Deféndants in the disclosure
reguirements under both federal and state law. The only
aCtion,rthe only thinglin'the comélaint in all of the 12
causes of action that points to the date of August of 2008 is

paragraph 60, Section E of the complaint in which it’s alleged
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that it was represented to the Plaintiffs that the
infrastructure and amenity constfuction would be commenced in
September 2007 and was expected to be completed in
approximately August of42OO8. Now if the Plaintiffs were
complaining that the amenities werén’t completed. in August of
2008; that they Qere a week, a month, a year'late;in'being
completed then the completioh date would be important but what
the complaint alleges not that the amenities were completed
iate, the aménities were never started,,théy have never been
built. So based upon e?en that provisibn, the fact that the
amenities were not cbﬁmenced in 2007 the cause of action arocse

back in 2007, almost six years agb. The second key argument

that the Plaintiffs make, although not as clearly, is that

during the time that their action was actively pending from
the time it was filed in July of 2009 until July of 2011 when

the action was stricken that the statute of limitations should

be tolled for those ‘two years but they point to no statute, no

court rule, nd opinion tolling the statute of limitatipns
during that time. The two cases, appellate cases we've cited
to the Court and that are mentioned in thé Court’s order there
is no suggestion in there that there’s a tolling during that
period of time. What the Plaintiffs are asking you to do is
to create a new, a télling statute for that period. There are
two tolling statutes-that_may be of assistance or might have

been of assistance to .the Plaintiffs if they had restored the
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case within one year of the time that it waé stricken'then
there would have 5een a tolling, but they did not do that 
Secondly, this bankruptcy code provides a toiling during the
time that the bankruptcy prevented this case from going
forward but that was only 30 days. What happened is they
extended 18 months aftef the bankruptcy was dismissed. So we
have a case that’s well‘past the statu£e of limitations. I
think the Court has édéquately addréséed the case in its prior
order and therefore we’d ask_that the motion to reconsider be
denied. |

THE COURT: All right, so, so your argument is that
and let’s just éay fof the sake of their argument the statute
of limitations started to run'in August of 2008 and this case
they filed bankruétcy in - not when it was stricken but it was

MR. SMITH: _ I’'m not sure when the_bankfuptcy was
filed, Your Honor. The action was stricken due to the
Bankrdptcy in July of 2011 and then thé bankruptcy was
dismissed in August of 2011, about 20 days later.
THE COURT: Okay, dé we have ahy infofﬁétion as to

when they actually filed bankruptcy?

MR.. HUNT: Your Honor, Don Hunt. I was co-counsel of
record in that particular case. It was filed'in June 2010.
THE COURT: Okay, so even if it had not - let’s say

for the sake of argument ‘it appeared on a roster in June of
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2010. It céuldn;t have gone forward because they were in
bankruptéy. So actually the statute - bankruptcy tolled it
from Juneé of 2010>until August- of 2011; 1s that correct?
Would that be the correct analogy? If it arose in August of
2008, nine, so you had not quite two years when they filed
bankruptcy, and then the statute of limitations would be
tolled by bankruptcy from June of 2010 until August of 2011.

Would that ---

MR. SMITH: “Your Honor, bankrﬁptcy is not my area. I
think one of my - the other Defendants’ counsels might be
better able to address that than I am.

MR. HERSHON: Your Honor, I would - Lawrence Hershon for

the, for the Hartford Defendants. I would justllike to

‘,differentiate the Court between the tolling and the stay and

really the bankruptcy there’s a stay and there’s, there’s
federal case‘law. There/s a case out of the - and this is out

of the Eighth Circuit, Hussman v. TWA, 169 F.3d 1151 that says

that bankruptcy code does not provide for a tolling of the
state statute of limitations during the period of bankruptcy
but rather just that the action may be - must be commenced
within 30 déys after the termination of that stay.
THE COURT: . Okay, so the fact that they filed
bankruptcy does not toll the statute of limitations ---
MR.AHERSHON: Right, and that’s with the ---

THE COURT: --— like it would undexr 40(J).
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Bankruptcy, it continues to run; is that ---

MR. HERSHON: Right, that’'s correctf that’s correct,
Yoﬁr Hohor, and that’s where I think that, that, that statute
11 U.5.C. 108 comes in thaf’gives that 30 days after the
termination of a bankruptcy.

THE COURT: - So in other words if you file bankruptcy
the statute of limitations coﬁtinues<to run. If you’'re
discharged from bankruptcy or released from bankruptcy you’ve

got the remainder of what’s on the statute of limitations or

30 days?

MR. HERSHON: That’s my understanding, Your Honor.
THE COURT: ‘I got you, okay. - I'm sorry to cut you

off, Mr. Smith.. Anything further?
MR. SMITH: Oh, no, no, Your Honor. I apprecilate

having someone more capable of responding to the Court’s

vquestions.

THE COURT: All right, does anybody else have any
arguments? |

MR. HUNT: - Your Honor, just very briefly, Don Hunt,

becguse I’"ve been their counsel in North Carolina, the
Landquest Défendants for this, I’ve beeﬁ involved directly and
indirectly with all the cases that have been here in
Georgetown for the last fouf years, fivé'years, goihg on five

years. They’re all about to wind down. This one was

dismissed and it’s back before you and I want to address just
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two points that the Plaintiff§ made and one the Court
addressed, which is»theyvseem to be wvague énd suggestive‘as to
when their statute of limitations éccrued and that at a iater
date they could make whatever arguments they want to support
whatever date they want\for accrual. Well, I think that’s a
bit disingenuous becaﬁse when did they know it accrued? - At
the very latest when the Plaintiffs themselves filed the
lawsuit, which is 2009. So they had to have known or should
have known there was a reason that they were harmed because
they thgmselves acted by 2009. So we know that the statute
aécrued well before 2009. According to-their Rule 59 motion
all of their causes of action are subject to a three-year
statﬁte of limitations. That statute of limitations would
have lapsed sometime in 2012. IIf they wanted to take
advaﬁtage of relation back under 40(J), that is, you know,
it’s as if they met their statute of limitations in 2009, they
should have reactivated within 12 mqnths. They did not, and
in the other.what I call lot owner cases there were two
strains of those. VThe Goodwin strain which I think was more
economical in its approach, you join multiple Plain£iffs that
sue the Defendants in a single action, we have what my office
referred to as the Robert Maring strain, which essentially
took‘about 20 Plaintiffs and filed 20 different lawsuits.
Wachovia Bank did move to reactivate those cases and there was

absolutely no opposition from any party in those cases, and
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lastly I woﬁld point out kind of what I detected as kind of
the philosophical upshot of an otherwise religious argument
whicﬁ is essentialiy restoration should be allowed even if
it’s futile. That’s essentially what the Plaintiffs are
saying, restore us, we’ll fight about statute of limitations
later when it’s obvious to everybody here that the Sfatute of

limitations has lapsed. Restore if it’s futile. What does

‘that do? 1It’s bad public policy. It rewards the Plaintiffs

for slumbering on their rights and not doing anything for 18
months and it restores a case and wastes further judicial

resources that could be devoted to other cases that don’t have

1 timing issues and that the Plaintiffs themselves did not sleep

on their righfs. So we ask the Court_té deny the motion.

THE COURT: All right, thank QOU. Anyéne else?

MS. CROSBY: No, sir, Your Honor, Elise Crosby for the
City of'Georgetown, nozargument. I just would poiné out

factually that the City is a Defendant not only as a named
Defendant but also of a cross-claim of Mr. Smith’s clients.
We are defending a cross-claim in this action as well as the

Goodwins’ action.

THE COURT: All right.
MS. CROSBY: Thank you, Your Honor.
THE COURT: Thank vyou.

Anything in reply? -

MR. LEITER:  Your Honor, I know that-time is short and
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I will make it brief, but Mr. Hunt suggested tﬁat we-are being
vague and suggestive about when the statute of limitations
ran. .I'm trying to do everything‘but be vague and suggestive.
I would argue that we’re being put to the burden. They're
saying the statute has run. That’s all we’re going to say
about it. Now prove that it hasn’t run.

THE COURT: Well, what about their argument that

bankruptcy does not stay the statute of limitations and that

|that’s what - what is the statute in the order? 11 U.5.C. A

108 that that’s what that is for, that if you — that the
statute of limitations is not tolled by bankruptcy. It
contiﬁueé to run and if it expires during the period of
bankruptcy then 11 108 gives you 30 days to reinstitute your
action or restore 1it?

MR. LEITER: Well, number one, I disagree with that
interpretation, but let me go to.a more theological point of
view, Your Honor. 1It’'s a rhetorical guestion but a real dne,
we filéd within the Staiute of limitation period. There -
it’s absoluﬁely not argued otherwise. There’s no question
that we did. I mean, I found Mr. Smith’s argument interesting
that when our Plaintiffs closed on these lots in September of
2007 theyAknew that the infrastructure was not going to be
built and that they had been lied to but they had closed on

these lots anyway. I mean, I can --—-

THE COURT: Well, for the sake of this argument I'm
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giving you August 2008 as the startiné pf your statute of
limitations.

MR. LEITER: " Okay, so I believe that’s the kind of
analysis that would otherwise have to be done if the case had
been dismiéséd and we were asking to reinstate a dismissed
case. What 1is the nature of a stricken case that was not
struck puréuant to 40(J)7 Thé case was struck not by - at the
Plaintiffs’ request, not necessarily even by the Defendants’
fequest,,by the Court’s own motion. We - ourAposition is not
equivpcal. It’s not vague. It’s clearly not suggestive. We
filed within the statutory time period of under aﬁy ;tatute éf
limitations. We continued the case. We even have mofions to
compel peﬁding against Landquest that were stayed because of
the bankruptcy. We filed - we-were stayed. Now/ when did the
statute of iimitations sﬁart running again, at what point?
When was - when did it ever ---

THE COURT:. So you’re saying that fiiing bankruptcy

tolls the statute of limitations?

MR.. LEITER: I'm saying we filed our action within the
time period. It was - we were never dismissed. It was never
taken off. We filed within the appropriate time period.

THE COURT: All right.

'MR. LEITER: It’'s, it’s the Defendants who areAsaying

that the statute of limitations is not tolled by the filing of

the bankruptcy. If it’s not been tolled we filed within the
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statute of limitations. When did another statute of
limitatiohs start running? That’s why this ahalysis is not
based on the statute of limitations. 1It’s based on eguitable
issues. We had a case pending. We never asked that it be
removed. We filed - we were.pursuing it in the appropriate
way. AWe were seeking discovery. The baﬁkpuptcy was filed.
It was taken off the active roster but it was still pending.
There’s no issue of a statute of limitations - a new statute
of limitation time period coming up. That simply is our
position. 108(C) clearly deals with if you have not filed
your actioﬁ by the time the bankruptcy is filed. You’have a
30 day window 1f. your statﬁte is otherwise run. So I don’t
know what you call it but it sounds like a tolling of the
statute of limitations to me if 108(C) has any efficacy, and
this is our'poéitipn why no oﬁe else restored the other cases.
Mr. Smith said that Wachévia or Wells restored because of

their mortgage foreclosures. I don’t believe any of those

‘cases are mortgage foreclosure cases.- I don’t believe a

counterclaim was filed in those - I’m being told that they
wére. If that is, in fact, the-case then I stand corrected.
THE COURT: So what do you say 11 U.S.C. 108 does, 11
U.S.C.(A) 108(C)? |
| MR. LEITER: Our positién on that is simple, hopefully
clear, not equivocal, but firsﬁ let me begin by saying I've

noticed that the - the other side has not presented any case
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to the Court or us that says 108(C) stands for the proposition

that ﬁhey claim it stands for. 1I’ve been looking for that
case. I'certainly haven’t found it.
THE COURT: But I mean the statute says you’&e got 30

days from discharge of bankruptcy.to ﬁursuef _

MR. LEITER: It says that if'you - 1f there is a clear
demarcation, let’s say that you haven’t filed your lawsuit by
the time that the bankruptcy is instituted, .clearly if someone
then while thé bankruptcy is pending files a lawsuit they’re
-going to be held in contempt'of court of violating the
automatic stay pro&isions of bankruptcy. So they can’t file
their lawsuit. So ifvyou, if'you’fe stuck in bankruptcy the
statute runs, bénkrﬁptcy is dismissed. You then have 30 days
in which to file your action. If theré is another
demarcation, a clear demércation and let’s even say that the
Court said ydu have one year in which to movevto restore your
case, let’'s say it’s out - the case has:been struck because of
40(J)¢ bankruptcy is fiied, your year cbmeé and goes, you
can’t file your 40(J) motion while the bankruptcy is pending.

You have to wait till the bankruptcy is terminated. You then

J|have 30 days in which under that kind of scenario to file your

motion to restore, if you want to take -advantage of your one-
vear tdlling period. So even if the case, bankruptcy went
longer than the one year that would otherwise be under 40(J)

you still have that protected window. Here we have — we all
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agree thét'there’s no rule, there’s .no court case, there’s no
nothing that'tells us on what‘date you better file in Qrder,
your motion iﬁ order to take advantage of 108(C). So it
simple doesn’t apply to the facts of this case.

THE COURT: . All right, I understand your argument, you

know, and I want to - I'm going to go ahead and put it on the

‘record because, you know, if I’m wrong, I'm wrong, the

Appellate Court can deal with it, but I think 11 U.S.C.(d)
108(C) stands for the proposition that if this case was struck
pursuant to bankruptcy and the statute of limitations ran
during that périéd of bankruptcy, even though you had filed,
the action is stricken because of baﬁkruptcy, stayed because
of bankruptcy, that_the statute of limitations expires while
the case is in bankrﬁptcy, then I think 11 U.S.C. (A) 108(C)
gives yoﬁ 30 dayé to seek restoration after the case is
discharged from bankruptéy. So I'm goiné to deny your motion
to altervor amend. It’s:pretty clear what my rﬁling is. . If
I'm wrong, I'm wrong. The-Appellate Court will tell me, and
they have in the past, but I have — but at least it gives them
a definitive line és to why I ruled the way I did. is there

anything else you want me to address because I think that's

pretty clear for them to ---

MR. LEITER: No, I believe the Court’s clear.
THE COURT: - Okay, all right.
MR. LEITER: Being, you’re not being eguivocal or
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29
unclear on that. The only thing we would ask, Your Honor, is
that we - that there is a formal order to that effect that one

of the other side prepare an order and allow you to ---

THE COURT:. Who wants to do an order or ---
MR. SMITH: . I”11 be happy to volunteer, Your Honor.
THE COURT:

Okay, and just - thank you, Mr. Smith, and
just make sure it’s clear in there tha£ I'm denying their
motion to alter or amend because I dodft think that tﬁis is,
even though my other order did address Rule 40(J), I think
it’s clear, even thouch I’'m not cer£ain, it just makes mofe
sense to me that if you file a case ﬁhatris stayed because of
bankruptcy the statute of limitations expires during £hat.
period, even though you filed the action you’ve got‘a -
there’s a time limit on this that 11 U:S.C.(A) 108(C) gives

you 30 days after discharge from bankrgptcy to seek

restoration of the‘case or if you hadn’t filed to file_your

action or that it basically gives you a 30-day time period

there. All right.

MR. LEITER:  Thank you, Your Honor.

MR. HERSHON: Thank you, Your Hoﬁor.

THE COURT: Thank you very much.
(Adjourned.)
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