_ .. RECEIVE[)
THE STATE OF SOUTH CAROLINA

In the Court of Appeals ~ SEP 102014

APPEAL FROM CHARLESTON COUNTY 90 Go;art of Appeels
Court of Common Pleas

J. C. Nicholson, Circuit Court Judge

Case No. 2013-CP-10-03054
Appellate Case No. 2014-000252

Willie Preston, individually and as the Personal Representative of the Estate of Martha Preston,
Deceased. ... Appellant,

V.

Surgical Care Affiliates, LLC; Charleston Surgery Center, L.P.; Laura Bilancione, R N.; Coastal |

Anesthesia Associates; and Christine Thompson, MD...............c............ Defendants,
Of Whom
Coastal Anesthesia Associates iSthe, ................o.ccooviiii Respondent,
RECORD ON APPEAL

James B. Hood (SC #70212) Chad A McGowan (SC #9943)
A. Walker Barnes (SC #78485) Ashley W. Creech (SC# 74901)
Deborah H. Sheffield, Of Counsel (SC #2757) McGowan, Hood &Felder, LLC
Hood Law Firm 1539 Health Care Drive
172 Mccting Street- PO Box 1508 Rock Hill, South Carolina 29730
Charleston South Carolina 29402 Phone: (803) 327-7800
Phone: (843) 577-4435
Facsimile: (843) 722-1630 Whitney B. Harrison (SC #100111)
ATTORNEYS FOR RESPONDENT McGowan, Hood & Felder, LLC

1517 Hampton Street

Columbia, South Carolina 29201
Phone: (803) 779-0100

John Hughes Cooper

1476 Ben Sawyer Blvd, Suite 7

Mt. Pleasant, SC 29464
843-883-9099

ATTORNEYS FOR APPELLANT



INDEX

Orders

January 17,2014 Form 4 Order......... SR PP PPV RRRURRR |
January 17,2014 Order................... PRI 2
Deéember 18,2013 Form 4 Order... ... .o 9
November 25 ‘2013 Order Entering Default J udément ........................................... 10
November 4, 2013 Order Approving Settlement................................................ 11

Mediation Decisidns

April 3, 2012 Mediation Results......... ... ... 13
October 2, 2013 Mediation Results................................ S 15
Pleadings and Motions

Notice of Intent to File Suit........... ..o 17

Preston, et al v. Surgical Care Affiliates LLC, et. al. Summons and Complaint
(Civil Action N. 20013-CP103054). ..ot 18

Acceptance of Service on behalf of Surgical Care Center Defendants dated

June 21,2013 PP 27
Answer on behalf of Surgical Care Centers Defendants filed August 9, 2013............... 28
Acknowledgemént of service on behalf of Dr. Tﬁompson, dated June 4,2013........... .. 37
Answer on behalf of Dr. Thompson, filed July 7, 2013................. e 38
Answer on behalf Coastal Anésthesia Associates, filed September 23, 2013.................. 44

Plaintiff’s Application for Default Judgment and Request for Damage Hearing :
with Cover letter to Clerk of Court dated September 24, 2013, filed September 26, 2013...51

Exhibit A—Certiﬁ ed Mail Receipt and Address of Registered Agent................. 56
Exhibit B— Affidavit of Chad McGowan. ... TR U RO 57

Email from Charleston County Motion Roster/hearing Notice for Plaintiff’s Application
for Default Judgment, dated November 14, 2013... ... ... 59



Publix Index from Charleston County Circuit Court........................... SRR 60

- Defendant Coastal Anesthesia Associate’s Motion to Dismiss for Lack of Subject Matter
Jurisdiction or, in the Alternative to set Aside Entry of Default, filed December 5, 2013...62

Exhibit 1—Affidavit of Randall Kerns, M.D........................................... 68
Exhibit 2;Afﬁdavit of Christine Thompson, M.D..................................... 71
Exhibit 3—Affidavit of Wendy B. Sanders, MBA CWE CANPC.................. 73
Exhibit 4—Certified Mail Receipt and Address of Regiétered Agent............. ‘..‘..76

Defendant Coastal Anesthesia Associate’s Memorandum in Support of Motion to

Dismiss for Lack of Subject Matter Jurisdiction or, in the Altematlve to Set Aside

Entry of Default, filed December 5, 2013 77
Exhibit 1—Plaintiff’s Notice of Intent to File Suit....................................... 93

Exhibit 2- Notice of Appearance of Counsel on behalf of

Defeqdant Thompson, MD................oo 145
Exhibit 3—Certificates of Service....... e BT 143
Exhibit 4—Affidavit of Randal Kerns, M.D.............................................. 155
Exhibit S—Affidavit of Wendy B. Sanders,rMBA CMPE CANPC..................... 158
Exhibit 6—Mediation Results- April 1,2013............................................ 161
Exhibit 7—Proof of Service............................ . ....164
Exhib'it 8fCompl AINE. .. 165
Exhibit 9—Dr. Thompson’s Answer- filed June 3,2013................................. 213
Exhibit 10— Defendant Coastal Anesthesia Associate’s Answer....................... 220
Exhibit 11— Ordering approving the settlement with other Defendants............ ..227
Exhibili 12— Plaintiff’s Application for Default Jﬁdgment and Request for a
'. Damages Heaning........................... R 229
Exchibit 13— Order of Default. . [OOSR 237
Exhibit 14—Affidavit of Christine Thompson, MD..................................... 238

i



Plaintiff’s Memorandum in Opposition to Defendant Coastal Anesthesia Associate’s Motion to
Dismiss for Lack of Subject Matter Jurisdiction or, in the alternative to Set Aside Entry of
Default , dated December 17,

2003 240
Exhibit A'—Notice of Intent to File Suit ............................................... 252
Exhibit B—Affidavit of Chad McGowan ............................. .. ... 253
Exhibit C—Summon and Complaint ................................. P 269
Exhibit b;%Registered Agent Information............ 21
Exhibit E—Proof of Service........................ SO 273
Exhibit F—Public Records Index ............................................... 274
Exhibit G—Defendant Coastal Anesthesia Assoctate’s Answer....................... 276
Exhibit‘H‘l— Jody Hawkins’s LinkedIn profile. ... .. e 284
Exhibit I—Chad McGowan’s Letter to Court concerning December 18, 2013

REATING ... e, 287

Affidavit of Jody 'Hawkms ........................................................................... 289

Transcript

Transcript of Proceedings, hearing date December 18,2013..................................... 291

1ii



FORM 4

STATE OF SOUTH CAROLINA _ JUDGMENT IN A CIVIL CASE
COUNTY OF CHARL ESTON : ‘
IN THE COURT OF COMMON PLEAS . CASE NO. 2013 CP-10-03054
Willie Preston, individually and as the Personal 7 Coastal Anesthesia Assoc‘iates: and Christine
Representative of the Estate of Martha Preston, Thompson,, MD
. Deceased
PLAINTIFF(S) DEFENDANT (S)
» - . ' Attorney for : [ Plainuft D4 Defendant
Submitted by: James'B. Hood (SC #70212) or
s : ] Self-Represented Litigant
| DISPOSITION TYPE (CHECK ONE)
O JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tricd and a verdict rendered.
O DECISION BY THE COURT. This action came to trial or heanng before the court.
Theé issues have been tried or heard and a decision rendered. [ See Page 2 for additional mformauon
~>
O ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [[] Rule 41(a)_,_ =2
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Scttled); [ ] Other ‘4 p; Tt
[0 = ACTION STRICKEN (CHECK REASON): ] Rule 40(), SCRCP; [] Bankruptgy, = i
[:] Binding arbitration, subject to right to restore to confirm, vacate or modify Bl r
arbitration award; [] Other “ - 2%
| DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHE CK APPL\ )

O Afﬁrmed [ Reversed; [] Remanded; [ other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TE?B@'AL")@R
" ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. '

IT IS ORDERED AND ADJUDGED: [X See attached order (formal order to follow) O StatemEn[ of Judgment
by the Court:

- ORDER INFORMATION
This order [] ends g does not end the case.

Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT lNﬁEX ‘
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of : Judgment Against = - | Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) : (List amount(s) below)
‘ , 5
$}
)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this

form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest

or additional taxgble costs not available at the time the form and final order arc submitled to the judge may be provided to the
i searchers should/refer to the official court order for judgment details.

- 27 ///#//4

/ Judge Code

SCRCP Form 4C (03/2013)

age 1 1

oq



7

STATE OF SOUTH CAROLINA' | ) IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON" ) : , . ?y,

Willie Preston 1nd1v1dua11y and as the
Personal Representative of the Estate of
Martha Preston, Deceased,

/

C/A No. 2013 CP-10-03054 ‘/6: %
2 % &

(e

4‘ 7,

Plaintiff, ORDER DENYING DEFENDA‘NB‘/\
COASTAL ANESTHESIA

Versus

Surgical Care Afﬁhates LLC,.
Charleston Surgery Center, L.P_; Laura
Bilancione, R.N.; Coastal Anesthesia

Associates; and Christine Thompson
M.D.,

)

)

)

)

)

) DISMISS FOR LACK OF SUBJ
) MATTER JURISDICTION AND'
)

)

)

)

)

Defendants

THIS MATTER: comes before the Court. on Defen’dant Coastal Anesthesia Associates,

LLC’s (hereinafter “Coastal Anesthesia”) Motion to Dismiss for QLack of Subject Matter

Jurisdiction or, in the ~Aliernative, to Set Aside ihe Entry of Default. Based upon the motions and
briefs submitted, accompanying exhibits and affidavits, arguments of counael, and after aarefully
considering all of the same, the Court hereby denies Coastal Anesthesia’s Motion to Dismiss for
Lack of Subject Matter Jurisdiction and‘-érants Coastal Anesthesia’s Motion to Set Aside Entry
of Default. | |
FACTS

This is a medical-malpra.ctvice' aciion'ﬁlgd against thé‘above—named defendants, wherein
Plaintiff alleges that Dafendants were negligent in performiag his wife’s knee\ surgery and her
subsequent treatment in April-of ‘2012. On November 13, 2012, Plaintiff filed a Notice of Intent

naming as defendants Surgical Affiliates, LLC, Charleston Surgery Center, L.P., Nurse Doe,

Christine Thompson, M.D. (ﬁereinaﬁer “Dr. Thompson”) and ABC: Anesthesia Group. (See

Defendant’s Exhibit 1, Plaintist.Noticé _of Intent to File Suit,-2012-CP-10-7413, hereinafter

! Improperly identified as “Coastal Anesthesia Associates.”

>

;,‘
C
\

%

ASSOCIATES, LLC’S! MOTIOx\\TECo* ¢

GRANTING DEFENDANT’S MOTION
TO SET ASIDE ENTRY OF DEFAULT

<



“Notice of Intent”).- Notably, Plaintiff did not name Coastal Anesthes'ial as a'party to the Notice
of Intent.
Current counsel for Coastal Anesthesia filed a Notice of Appearance on behalf of Dr.

Thompson, but not on behalf of Coastal Anesthesia and not on behalf of ABC Anesthesia Group.

(See Defendant’ Exhibit 2). On December 10, 2012, Plaintiff filed certificates. of service
evidencing service on Surgical Care Affiliates LLC, Charleston Surgery Center, L.P., and Dr.
Thompson. (See Exhibit 3, Cert1f1cates of Service). The Plaintiff did not serve Coastal

Anesthesia with the Notnce of Intent. (See Defendant’s Exhlblts 4 and 5, Affidavits of Randall

Kems, M.D. (“Dr. Kerns”) and Wendy B. Sanders, MBA CMPE CANPC (“Sanders”)), -as
Plaintiff did not know its identity. -
A pre-snit mediation occurred on April 1, 20l3 and James Hood of Hood Law Firm,
LLC attended on behalf of Dr. Thompson Chad McGowan of McGowan Hood & Felder
{\attended for Plaintiff, and Jack Gresh of Hall Booth, Smith P. C attended on behalf of the
Defendant nurse and surgery center. The medxatlon ended with the parties at an impasse. (See
Exhlblt 6, Mediatlon Results Form)_. Neither “ABC Surgical Group” nor Coastal Anesthesia
participated in nre-suit mediation. After mediation Mr. Hood identijﬁed.the Anesthesia Gronp as
Coastal Anesthesxa -
On May 24, 2013, Plamtlff restyled his captlon and ﬁled hxs Complamt nammg, for.the
first time, Coastal Anesthesm. On July 8, 2013, Plaintiff attempted service of the Complamt on

Coastal Anesthesia via certified mail return receipt requested to Coastal’s registered agent

Randall Kerns, M.D. Jody Hawkins signed for the Complaint. (See Defendgmt’s Exhibit 7).
However, I fmd that Jody Hawkins is not, has never been and was not on July 8, 2013 an

employee, agent-or representatlve of Coastal Anesthesia. (See Defendant’s Exhlblt 4 Aff. of

Sanders). Ms. Hawkins is, and was on July 8, 2013, an employee, agent or representatlve of
Charleston Surgery Center, L.P., one of the Defendants who has settled this case with the

Plaintiff. Id.




On September 23, 2013, Coastal‘-Anesthes‘i‘a ﬁled an Answer to Plaintiff’s Complaint.
Plaintiff filed his Application for Default Judgmentand Request for a Damages Hearing on
September 26, 2013. This Co_urt entered an Order of ‘Default on l\lovember 25, 2013. On
December 5, 2013, Coastal Anesthesia filed this Motion to Dismiss for lack of-subject matter
jurisdiction, or in the alternative, to Set -Aside the Entry of Default. - At the hearing, the court sua
sponte amended the Order of Default filed on November 25, 2013, with the consent of the parties
at the hearing, and subsequently issued an amended order to reflect and entry of default rather

.' than a default judgment. |

LAW AND ANALYSIS

A. Failure to Comply with South Carolma Code § 15-79-125 Does Not Affect This
~ Court’s Subject Matter Jurisdiction

Coastal Anesthesra contends that this court lacks subject matter jurisdiction over the
Complalnt as the Plarntrff faxled to comply w1th the NO[lCC of Intent process set forth in S.C.

d\ Code Ann § 15 79- 125 Subject matter ]urlsdrctlon “refers to a “court’s constttuttonal or’

statutory power to adJudrcate a case.” Johnsonv. S Carolma Dep t of Prob., Parole, & Pardon
Servs 379 S C. 279, 284 (2007) |

S C Code Ann. § 15-79- 125 hmlts the c1rcu1t court’s ablllty to hear ‘a medical
malpractlce suit until the substantive pre- lltlgatron requrrements set forth in the statute have been
fully fulfilled. Prior to ﬁlmg a summons and complamt a plamtlff must “contemporaneously file
a Notice of Intent to Ftle Suit and an afﬁdavrt of an expert witness.” " S. C Code Ann. § 15-79-
125(A) The Notice. of Intent “must name all adverse parties as defendants” and is required to
“be served upon all named defendants ? ld Followmg Servrce of the Notice of Intent,
“[w]ithin ninety days and no later than one hundred twenty days from the service of the Notice
of Intent to File Su1t the parties shall partrcrpate in a mediation conference C.L > § 15279
125(C). A plaintiff may only file a surnmons and complaint after thenparties are unable to reach

a resolution at pre-suit mediation. § 5-79-125(E).



This court finds that while failure to conlply with the Notice of Intent procedures under §
15-79-125 may lead to dismissal of a complaint, it was not the legislative intent to completel);
deprive the circuit court of subject matter jurisdiction over the action.

THEREFORE, this court denies Coastal Anesthesia’s Motton to Dismiss for Lack of

Subject Matter Jurisdiction.

B. Coastal -Anesthesis Demonstrated Good Cause Warranting Relief from Entry of
Default

Rule 55(c) of the South Carolina Rules of Civil Procedure provides that a court may set

aside an entry of dt:fault where “gdod cause exists.” Wham v. Shearson Lehman Brod. Inc., 298
S.C. 462, 465, 38'1v S.E.2_d 499, 501 (Ct. App. 1989). The decision whether to grant relief from
an entry -of default is solely‘ within the sound discretion of the trtal court. Id. The trial court
should consider the following factors. m deciding whether good caude enists: 1) the timing of the
motion for relief; 2) whether the defendant has a‘ meritorious ddfense; -and,3) the degree of
prejudice to the Plaintiff if rehef 1s granted Id. at 465, 381 S.E. 2d 499 501-02.

Good cause is a relatively low standard comparcd to the more rigorous standard applied

1o setting aside default judgments pursuant to Rule 60(b), SCRCP. See Richardson v. P.V., Inc.,

383 S.C. 610, 682 S.E.2d 263, 266 (2009) (“The standard for granting relief from an_entry of
default is good cause under Rule 55(c), SCRCP, while the standard is more rigorous for granting
relief from a default judgmént under Rule 60(b), SCRCP™). The defaulting party should also

je
¥

“provide an explanation for the default and give reasons why vacation of the default entry would

serve the interests of justice.” Sundown Operating Co.. Inc. v. Intedge Indus., Inc., 383 S.C. 601,
607, 681 S.E.2d 885, 888 (2009).
This court finds that Coastal Anesthesia has shown good cause and should be granted

telief from the entry of default. A review of the Wham factors supports a finding that the Entry

of Default should be set aside. As to the ﬁrst factor the timing of the motion for relief, the Order

Entering Judgment against Coastal Anesthe51a was ﬁled on November 25, 201 3 As the Clerk’s

)



office was closed for the Thanksgrvmg hohday, Coastal Anesthesia filed a Motion to Set Aside
Default Judgment on ‘December 5, 2013 No srgmfrcant evems have taken place in this case
since the court entered default judgment, and t_herefore, Coastal Anesthesia meets the timing
element of good cause. | l

As to the second factor, a meritorious defense, the claim agarnst Coastal Anesthesia is”
premised upon the alleged vicarious liability 6f Dr. Thompson. ';I‘herefore, the defenses raised in

her Answer (Defendant’s Exhibit 9) and afﬁdavrt are- sufficient to satrsfy the meritorious

defense requrrement (See Defendant’s Exhibit 14, Affidavit of Dr. Thompson)

As to the third factor, the degree of prejudlce to Plamtrff, this lawsuit was very recently
filed and thus far only written discovery has been exchanged. 'Therefore, the delay in time does
not preJudrce the Plaintiff, and allowmg this ease to proceed' will not prejudrce the Plaintiff.

As Coastal Anesthesm explarned in its Motion to Set Asrde Entry of Default, at no point
in time did Dr. Kems Ms Sanders or anyone else authonzed to receive process on behalf of
Coastal Anesthe51a ever receive servrce of a Notice of Intent to Frle Surt naming Coastal
Anesthesia as a party to the Notrce of Intent. At no pomt in time did Plaintiff or Plaintiff’s
counsel contact Dr. Kerns, Ms Sanders or anyone else authorrzed to receive service on behalf of
Coastal Anesthesia, to make Coastal Anesthesia aware that Plaintiff intended to include it as a
party to the Notrce of Intent |

Addmonally, service of Summons and the Complamt on Coastal Anesthesra was
‘msuffrcrent under Rule 4, SCRCP. The Plaintiff argued in its Memorandum in Opposition to this
motion that Coastal AnestheSra walved any objections to 1mpr0per service by‘fallmg to raise
these objections in its Answer to Plaintiff’s Complaint, or in a timely motion made pursuant to
Rule 12, SCRCP. Plaintiff ooints to Rule 12(h)(1), SCRCP, \a/hich states that an insufﬁciency of
service of process dlefense Vis waived if a'party fails .to raise the defense ina pre-ansv;/er motion or
in the answer. However, as this court entered default againsl Coastal Anesthesia, and Coastal

Anesthesia did not have the permission of the Plaintiff or the leave of court to answer the

6
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Plaintiff’s Cc;mplaint, tﬂe aﬁswer submitted by Coastal Anesthesia was nullvand cannot act to
waive a defense of insufficiency of -service of process. ”fhe coﬁrt further concludes that it would
not serve the interests of justice to permit a plaintiff to hold a defendant in default based upon the
date an answer wés'ﬁlea, when no entry of default was entered, and sifnultaﬁeously conclude
that certain defenses wére ‘'waived because not asserted in the ur;timely answer. Therefore,
Coastal Anesthésié may properly object to the sufﬁciéncy of service as a basis to set aside the
entry of default. |

Corporations, such as Coastal Anesthesia, may be served by delivering the summons and
complaint to “an officer, a managing or general agent, or to any other agent. authorized by
appointment or I;y law to receive service of process.” Rule 4(d)(3), SCRCP. Service was
improper in this 'case as Jody Hawkins signed for the Complaint, which Plaintiff haa sent via
regulaf mai] to Coastal’s regi;tered agent Dr. Kerns, who is not, ne;'er has been; and was not on
July 8, 201'3 an efnployee, agent or representative of Coastal Anesthesia. Ms. Hawkins is an
employee of Charleston Sufgery Center, L.P., one of the ‘Defendants who has settled this case
with the Plaintiff. Plaintiff contends tha; Ms. Hawkins delivered t};e summons and complaint to
Dr. Kerns and therefore effected personal service on him under Rule 4(d), SCRCP. However,
under Rule 4(c), SCRCP, service may not be made by “a party to the actlon upon another pa:ty
As an employee and agent of Charleston Surgery Center, L. P another Dcfendant in this case as
of July 8, 2013, Ms. Hawkins was unable to serve Coastal Anesthesia. Therefore, service on
Coastal Anesthesia was improper under Rule 4, SCRCP. .

In light of the fact that Coastal Anesthesia had not been named in the Notice of Intent and
was not properly served with the Complaint, Dr. Kems, with knowledge of th;, lawsuii againét
Dr. Thompson, could reasonably conclude that no further actions were needed on the part of
Coastal Anesthesia. ‘Because Dr. Thompson was in the process of defending the lawsuit, and
given the fact tﬁat the; only avenue of recovery against Coastal Aﬁesthesia is premised upon the

alleged vicarious liability (or non-délegable duty of care) of its independent contractor Dr.

7
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Th9mpson, it was ‘reasonably for Dr. Kerns to conc_:lude that her dgfenées appiied equally to
Coastal Anesthesia. Further, Coastal Anésthesia‘ was .not given thg: opportunity fq participate in
the mandatory pre-suit mediation process. N |

The interests of justice would be best served by setting aside default, as they require
compliance with SCRCP Rule 4 in order to apprise a'party-of. a pending action. Furthermore,
Plaintiff failed to follow the rcquiréments set forth under § j15;79:125 with' respect to Coastal
Anesthesia, and as sﬁch, Coastal Anesthesia never received proper notice of Plaintiff’s potential
suit against it or an opportunity'to participate in bre-suit mediation, as is required by South
Carolina statutes. Therefore, the intereété éf justice will be served by setting aside default and
allowing the case to be resolved on the merits. A Finallsl, the poliéy of the law favors bringing
trials on the merits whenever possible.

This court finds that Coastal Anesthesia has adeduately provided an explanation for the
default and provided reaéons why vacating the entry of default serves the interests of justice.

THEREFORE, Coastal Anesthesia has met all of the elements of good cause and this
Court grants Defendant’s motion to set aside ﬁe Entry of Defa‘ult.‘ CQastal Anesthesia will have 30
days upon proéer service of the: Surﬁmons» and Complaint l(") Answer or otherwise responsively

plead to the Complaint.

e

[/ ' ” eHor'loraEle J.C. Nicholson, Ir., Presiding Judge
1S ao1a : A , |

Chayﬂes‘t(ﬁ, South Carolina’ \ - Vs
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Willie Preston, 1nd1v1dually and as the

Personal Representative of the Estate of
Martha Preston, deceased,

Surgical Care Affiliates, LLC, Charleston
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RN, Coastal Anesthesia Associates, and’

' Christine Thompson, MD,
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Submitted by: ' :
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
Willie Preston, individually and as the
Personal Representative of the

Estate of Martha Preston, deceased

‘ PlaintifTs,

VS.

Surgical Care Affiliates, LLC, Charleston)

Surgical Center, L.P;

Laura Bilancione, R.N.;
Coastal Anesthesia Associates;
and Christine Thompson, M.D.

Defendants.

)
)
)-

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS

C. A. No: 13-CP- 10-03054

ORDER ENTERING DEFAULT
JUDGEMENT AGAINST
COASTAL AN ESTHESIA
* ASSOCIATES'
=)
2 = 2 -0
V.25 B =
V) B r ‘
\\ 7;-’ Ch 13§
%2 3 ©

This matter is before the Court on Plaintiff’s Motion for Entry of Defaul Juo%;gnt. &

(4

Summons and Complaint against Coastal Anesthesia Associates was filed by Plaintiff-on May

24,2013. Counsel for Plaintiff served a copy of the filed Summons and Complaint on Defendant

Coastal Anesthesia’s registered agent on July 8, 2013.

Defendant Coastal Anesthesia Associates failed to answer, make ‘an appearance, or

otherw1se respond to Plamtrff’ ] Complamt wrthm thirty (30) days of service. Pursuant to Rule

55, SCRCP, Plaintiff is entitled to a Judgment by Default The Court therefore ORDERS that

Plalntrff be granted judgment by default on habrllty against Defendant Coastal Anesthesra

Associates.

, 2013

- /The HoﬁorablE(J.C; Nicholson, Jr.

.'/
7
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA . )
) NINTH JUDICIAL; CIRCUIT
COUNTY OF. CHARLESTON ) CIVIL ACTION NO 2013-CP-10-3054
Willie Preston, mdmdually and as the )
Personal Representanve of the Estate of )
Martha Preston, deceased, : D ' :
) ORDER APPROVING SETTLEMENT
Plaintiff, ) ’. =
) 2 2 S
v ) T< ':76— =
) Al 2
Surgical Care Affiliates, LLC, Chadleston ) N
Surgery Center, LP, Laura Bilancione, RN, ) ’ CE
Coastal Anesthesia Associates, and Christine ) co;é =
Thompson, MD, ¥ ) R £
| o | ) V75 B
'Defendants. ) S

This matter comes before the Coun on the Petition of Willie Preston, Personal

Representative of the Estate of Martha Preston, deceased ("Petitioner”). Willie Preston, both

individually and as Personal Representative, caused a wrongful deetfh'actibn (negligence) and
survival acu'oxi to be filed against the above-named Defendants in the Charleston County Court

of Common Pleas, under Civil Action No. 2013-CP-10-3054, as a result of injurics Martba

Preston sustained while being treated by the Defendants. Petitioneli' seeks to have this Court-

approve the settlement e has reached with Defendants Surgical Care Affiliates, LLC, Charleston
Surgery Centes LP, and Laura Biianciene RN ("Settling Defendants”). Settling Defendants
deny liability of any kind or nature. Petitioner represents that he is Martha Preston's husband.
Settling Defendants have offered to pay the sum of One Million and no/100 Dollars
($1,000,000.00) to the Petiﬁoner to resolve any and all claims.
Of the tota;ll One Million and no/100 Dollars ($1,000,000.00), ﬁe Petitioner has agreed to
pay an attormey's fee in the amount of Four Hundred T'housand and no/100 Dollaxs

($400,000.00), representing forty percent (40%) of the total sum, pli;s costs of h'tfgation in the
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amount of Eleven Tl_:ou’siand Four Hundred Twenty-Eight antl 52/100 Dollars ($11,428.52). All
sums set forth herein constltute damag‘es" en accomt of personal injuries arising from an
occurrence within the meaning of § 104(a)(2) of the Internal ReVenne Code of 1986, as
amended. Petitioner seeksj to allocate the proceeds as follows: thjrty-ﬁve pereen't'(35%) to the
loss of consortium claim, ﬁf_ty—ﬁve percent (55%) to the wrongful death claim, and ten percent
(1 O%) to the survival claim. | |

This settlement is only as to the Settlmg Defendants and is not a settlement or release
applicable to any other potentially liable paxty | B

Upon full consideration -of this- matter, it appears to the Court that the settlement
proposals outlined hereinabove and in ) the Pentlon to Approve Settlement are fair and just and in
the best mterests of the parties.

IT IS ORDERED, ADJUDGED 'AND DECREED that the settlement proposal set forth
hereinabove is approved.

IT IS ORDERED, ADJUDGED "‘AND DECREED that upon approval of thlS settlement,
that this case is dismissed with prejudice agamst the Settling Defendants Surglcal Care
Affiliates, LLC Charleston Surgery Center LP and Laura Bllancwne RN, only

Finally, the. Court authonzes the Petmoner to execute an appropnatet release and to

dismiss any action against the Settlmg Defendants with prejudlee ‘

ANDITIS SO ORDERED /) A”%é/
The/ HonorabldJ.C. Nicholson, Jr.”
sndmg Judge . o
South Carolina c -

NWffmblgF é‘ .2013
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. " . ) .
COUNTY OF CHARLESTON ) CASENO: 2012-CP-10-7413
Willie Preston, individually and as the )
Personal Representative of the Estate of )
Martha Preston, deceased, ) K
)
Plaintiff, )
_.(
vs. )
)

Surgical Care Afﬁhates LLC; Charleston )
Surgery Center, LP; Jane Doe, RN; ABC )

Anesthesia Group; and Christine Thompson, )
MD,

MEDIATION RESULTS F
| i
8

SENIE

1¥N0J 40 ¥Y3
ONOYLSWYY T 3%r
Of:CiHd €~ ddVElN

Defendants.

'

(THIS FORM TO BE COMPLETED BY MEDIATOR WITHIN 10 DAYS OF
CONCLUSION OF THE CONFERENCE, WHETHER OR NOT AGREEMENT WAS
REACHED BY THE PARTIES)
1. Mediated settlement conferences were held before me on April 1, 2013.
2. As a result of thése conferences, this case should be considered (please check one):

O Fully Settled (please check one):

O by Consent Judgrment, to be filed by ( or,
(Name of Designee)

O by Voluntary Dismissal, to be filed by

(Name of Designee)
O Partially Settled, with agreement of the Parties on the following issues:
(Attach separate sheet if necessary):

[17/ At an impasse. The mediation session was productive and there is the possibility
that further discussion over settlement options could lead to an agreement.

13



Date: April 1, 2013 ‘ . Sigriature of Mediator:

g In need of further mediation.' a _l__a/m/___ am not willing to mediate this case

further.

O Continued (Date)

\

Plaintiff 0¥ was/C] was not present. Z/
Defendants Mere/[l were not present. (]Q/l ' w

Other participants were:

[ﬂ/ ; attofney for plainﬁff. o . _LW,{ %{ 4&7,
attorney for defendant. ’ /P&’L §W , , )

representatives for insurance carrier
v

B guardian ad litem
a experts _
O others

This case was co-mediated w1th

Choice-of the mediator was by: .

[Z( ‘Stipulation

Court Order.

The total number of hours spent in mediation was: 2 hours.

The total mediator feéé were § 3000.00

Further comments of the mediator:

Print Name of Mediator: Thomas J. Wills
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
Willie Preston, individually and as the

Personal Representative of the Estate of .
Martha Preston, deceased,

Vs.

Surgical Care Affiliates, LLC; Charleston
Surgery Center, LP; Laura Bilancione, RN;
Coastal Anesthesia Associates, and
Christine Thompson MD, '

IN THE COURT OF COMMON PLEAS

N’ N’ N

CASE NO 2013-CP-1 0—3054

Plaintiff,
MEDIATION RESULTS FORM

TTAG
RERTITS

0¢10z

f

Defendants.

vvvvvvvvvv‘vvv\Jv

Ay T

J

(THIS FORM TO BE COMPLETED BY MEDIATOR WIT
CONCLUSION OF THE CONFERENCE, WHETHER OR NOT

13!

D

?70
"5“ ¢~ 12
%’cﬁy i

REACHED BY THE PARTIES)

1. Mediated settlement conferences were held before me on September 23, 2013.

2. As aresult of these conferences, this case should be considered (please check one):

a

Fully Settled (please check one):

O by Consent Judgment, to be filed by : or,
(Name of Designee)

O by Voluntary Dismissal, to be filed by

(Name of Designee)

. Partially Settled, with agreement of the Parties on the following issues:

Settled as to Defendants’ Surgical Care Affiliates, LLC; Charleston Surgery
Center, LP; and Laura Bilancione, RN, only. Defendants Coastal Anesthesm
Associates & Dr. Christine Thompson remain defendants

At an impasse. The mediation session was productive and there is the possibility
that further discussion over settlement options could lead to an agreement.

1

15



Date: September 23,2013 . - Szgnature of Mediator:

O In need of furthef mediation. (I __ am/___ am not willing to mediate this case
further. . :

a Continued (Date)

Plaintiff & was/O was not present.

Defendants Mwere/Mwere not present.
Not present Defendants Coastal Anesthesia Assoc1ates & Dr. Chnstme Thompson

Other participants were:

attorney for plaintiff.

attorney for defendants (Surgical Care Afﬁhates LLC Charleston Surgery Center
& Laura Bilancione only)
representatives for insurance carrier
guardian ad litem
experts '
others

ODO0R RA

This case was co-mediated with .

Choice of the mediator was by:

O Stipulation
%] Court Oxder. -

The total number of hours spent in mediation was: 6.0 hours.
The total mediator fees were $2.850.00.

Further comments of the mediator:

* Print Name of Mediator: Thomas J. Wills
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Willie Preston, individually and as PR of
the Estate of Martha Preston, Deceased

Plaintiff,
V.

Surgical Center Affiliates, LLC,
Charleston Surgery Center, LP, Nurse

Doe, Christine Thompson, MD, and ABC |

Anesthesia Group,

Defendants.

IN THE COURT OF COMMON PLEAS

Civil Action No: ,\7-'(19'\'0"0‘[‘\3

-3
NOTICE OF INTENT TQ FILE SGEI o}
: f ‘QV; é -t
™
\ %{z o ( .
Ei G
o?ﬁ c s \'ﬁ
A s e

Pursuant o S.C. Code Ann. 15-79-125, Plaintiff files this Notice of Intent to File Suit.
Attached as Exhibit A is Plaintiff's short and plain statement of the facts. Attached as Exhibits B
and C arc affidavits from expert witnesses delineating at least one negligent act or omission
which would allow the Plaintiff to recover damages from Defendants in this case. Attached as
Exhibit D are answers to Standard ]aterrogatories as set forth in S.C.R.C.P. 33 (b).

A~

Chad A. McGowan

Ashley Creech S
McGowan, Hood & Felder, LLC
1539 Health Care Drive

Rock Hill, South Carolina 29732
(803) 327-7800

(803) 328-5656 Facsiniile
cmcpowan@megowanhood.com

~ Rock Hill, South Carolina

November __\ , 2012
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STATE OF SOUTH CAROLINA

- COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT
Willie Preston, individually and as thc ‘

Personal Representative of the Estate of
Martha Preston, deceased,

IN THE COURT OF COMMON PLEAS

| cwil Action No: 13-CP- L0 3054
Plaintiff, '

\

' .SUMMONS
Surgical Care Affiliates, LLC, Charleston o
Surgical Center, L.P.; Laura Bilancione,

R.N.; Coastal Anesthesla Associates; and

~3

@ . =

- [ ord [N

o o=

Chrlstme Thompson, M.D. PN

. Z- ™
Defendants. 7 91?,;( o

" TO: THE DEFENDANTS ABOVE NAMED: ' 39 =
‘ [ R -

X
YOU ARE HERFBY SUMMONED and requxred to Answer the omﬁ@'pt i
this action, a copy of which is served upon you and

to serve a copy of you Answer to
the Complaint on the subscriber at his office at 1539 Health Care Drive, Rock Hill, South

Carolina, 29732, within thlrty (30) days of service, excluswc of the date of service; and if
you fail to A

P
H

e

e
‘,‘a

nswer the Complaint within that time, judgment by default wxll be rendered
against you for the rehef demanded in the Complaint.

MCGOWAN HOOD & FELDER, LLC

M~

" Chad A. McGowan
Ashley White Creech

McGowan, Hood, & Felder, LLC
1539 Healthcare Drive

Rock Hill, South Carolina 29730
(803) 327-7800

(803) 328-5656 Facsimile
May ‘b\ 2013

cmcgowan(a}mcgowanhood com
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STATE OF SOUTH CAROLINA

S

IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON - ) C. A. No: 13-CP-
Willie Preston, individually and as the )
Personal Representative of the )
Estate of Martha Preston, deceased )
: )
Plaintiffs, ) .
) Complaint for Damages
) (Jury Trial Demanded)
VS, ) : ' —
! ) . PO v &) Con % .
Surgical Care Affiliates, LLC, Charleston) “ aF = "N
Surgical Center, L.P; : ) ‘};\J‘: T e
Laura Bilancione, R.N.; ) = =2 13
Coastal Anesthesia Associates; ) e N
and Christine Thompson, M.D. ; | ‘ég ’ii (:)
, ' ' A I
Defendants. ) ""é'; ™
)

The Plaintiff, by and through his undersigned counsel, for a Complaint against the
Defendants, does hereby allege as follows:

PARTIES
—-— ———Plaintiff

1. The Plaintiff, Willie Preston, is the duly appointed Personal Representétive of the

estate of Martha Preston. At all times relevant hereto, Willie Preston was the husband of Martha
Preston. He brings these claims as PR for wrongful death and survival, and on behalf of himself

for loss of consortium. Plaintiff isa citizen and resident of Charleston County, South Carolina.
Defendants

2. Defendant ‘Surgical‘Care Affiliates, LLC is a corporation organized and existing

under a state’s laws other than South Carolina and maintains an agent and/or joint venture in

Charleston County, SC' known as the Charleston Surgical Center, LP in Charleston County,

19



South Carolina. At all tilmés,: relevant hgréto,-Sﬁrgical Care Affiliates, LLC was 2 joint venture,
principal or agent, with thé entity empléying_certair; nurses and other medicgl staff at the
Charleston Surgical Center who at all times rélevant hcretq; were employees acting within the
scope of their employment. | |

3. Defendgnt Charleston Surgery Center Li’, is a South Carolina limited partnership
and is an agent, princibal or joint venturer with Surgical‘ Afﬁliatcs, LLC. Charleston Surgery

Center maintains its pr1nc1pa1 place of busmcss in Charleston County, SC and was the employer

- of certain nurses and other rnedlcal providers that treated Mrs Preston on April 18, 2012.

4, Defendant L;ura Bilancione, RN was the regxstemd nurse who was 1‘n charge of
Mrs. Preston’s post operative care, -and is the same personwho signéd Pagesi CSC-024 and CSC-
025 of the medical 1ecords This defendant is also. beheved to be the same person who
administered the dilaudid and other drugs to Mrs. Preston Nurse Bllancmne is believed 1o be a
citizen and resident of Charleston County, SC and was at all times working within the course and

scope of hcr employment.

._DcfcndanL_CJmSUng_T_hgmpion, MD isa th51c1an licensed bv the state of South _

Cérolina and holds herself out to the-public as a specialist in the ﬁeld of ancsthesiology. At all
times relevant hercto ‘Defendant Thompson was acting wnhm the scope of her employment
and/or contract w1th Coastal Anesthesia Associates, Charleston Surglcal Center, LP, or Surgical
Afﬁliatcs, LLC. Defendant Thompson is a citizen-and resident of Charleston County, SC.
FACTUAL ALLEGATIONS
6.  OnApril 18, 2012, Mrs. Preston went to the Charleston Surgery Center for an out
patient knee surgery. The procedure was supposed 1o take well less than a day, and Mrs. Preston

was to be returned home without staying in any medical facility overnight. .

20



7. After this précedure, Mrs. Preston was sent from the Operating‘ Room to the Post
Anesthesia Care Unit (‘PACU”). Dr. Thompson ordered, among other things, _“Dilgudid.O.Z mg
IV pm pain, may repeat every 5 minutes up to 2 mg IV or 4 mg IV.” CSC 024. Both Dr.
Thompson and Nu;'se Doesiéned this order.

8. Nurse Bilancione administered the following medications-to Mrs. Preston:

Dilaudid 1 mg IV at 9:02 |
lDilalEldid 1 mg IV at 9:06

: bilaudid 1mglV a} 9:21
Dilaudid 1 mg IV at 9;28
Phenergan 6.25 mg IV at 9:42
Percocet 1 by mouth at 9:42

9. The dilaudid administered by the nurse was in excess of the physician’s order and
the nurse therefore \'Nas below the prevailing and accepted medical standard of care.

10.  Nurses have an obligation to follow doctor’s orders unless in their professional

. _judgment doing so would put the patient at risk. In that case, Nurscs are expected 1o follow-up on

their concerns either with the physician or through their chain of command. It is never
appropriatc for a nurse to give 4 doses of dilaudid, 1 mg EACH, wben an order,'reads that the
maximum per dosé: is 0.2 mg.

i1.  Further, Charleston Surgery Center and Surgery Center Affiliates had policies and
procedures in place dictating when a patienf could safely be discharged. The Defendants used a
scoring system, tha£ provided that a paticr;t must score at least a 16 on a scale from 16-18. Mrs.
Preston scored only a 13, and was discharged anyway.

12.  As a back-up to this system, the physician, in this casc Defendant Thompson, was
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supposed to e\./aluate the patient and »thé patient’s chart to sign off on the patient being fit for
discharge. Dr. Thompson signed a statement that shé had as-sessédv Mrs. Preston and found her fit
for discharge. Seé, Anestﬁesia Record, CSC-021. This is shocking as Mrs. Preston at that time
was under the influence of 4 mg" of dilaudid, Phenergan, aﬁd Percocet, and the effects of those
drugs was profound. Mrs. Preston could not walk or stay awake from the-h‘eavy medications. Dr.

Thompson never reviewed the patient’s chart to determine if her order was followed or to

- determine if Mrs. Preston could safély be discharged. If she had, she wsuld not have discharged

Mrs. Preston,
13. Dr. Thomspon had a duty and obligation to assess Mrs. Preston prior to her

discharge as well as to review her medical chart from the PACU. Dr. Thompson further had a

~ duty and obligation to perform this assessment in & competént. manner. Dr. Thompson failed on

both accounts.
14. Mirs. Preston was sent home in the care of her husband who did his level best to

care for her. Mrs. ?reston was falling asleep while walking to her bedroom from her car. Mr.

Breston_rcgularly_checked,on_her, and the last time he checked on he_r,.before lunch time, Mrs.,
Preston was found to be not breathing.

15.  Mr. Preston called 911 and started to do C?R on his wife. EMS arrived and took
over care of Mrs. Preston, ultimately taking her to MUSC in Charleston.

16.  Mrs. Prest;)n was determined to be brain ciead"at‘ MUSC from the lack of oxygen
to her brain and' she passed on April 23, 2012.

17. | The cause of ‘dcath was determined to be “probéble mixed drug toxicity with
fentanyl, promefhazinc, hydromorphone, oxycodoné, and midazolam.” In other words, Mrs.

Preston dicd from the drugs she was given at the Charleston Surgery Center.
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18.  As a direct and proximate result.of the acts and/or omissions of Defendants, Mrs.
Preston did not receive proper treatment in a timely fashion. Wi& proper, standard of care
medicine, Mrs. Preston would not have suffered and would have not have died when she did and
would have had a ngrmal life expectancy. ‘ : ;

19. .The'injunries to and death of Mrs. f’reston were the direct and proximate result of
and was caused and occasioned by the negligence, carclessness, recklessness, willfulness, and
wantonness on the -j.)an of Defendants, in failing to possess and exeréise that degree of medical

training; competency, and skill ordinafily and customarily possessed and exercised by physicians

- and medical staff uhder similar circumstances and thereby rendered inappropriate medical care to

Mrs. Preston by deviating from and falling below the prevailing and acceptable standards of care

in one or more of the following particulars, as follows:

AS TO DEFENDANT Nurse Doe; Charleston Surgery Center LP, and Surgery Center

Affiliates, LLC:-

' a. __ 'In failing to properly follow the physician’s orders; - A L o

b. In gi.ﬁving too much medication;
"¢. In'failing to properly assess Mrs. Preston,;
d ~In diéchargiﬁg ‘Mrs. Preston under the circumstances; - |
e. In faiiiling to properly follow the policies and~procedufes in place for discharge

" assessment; and
f. In su‘ch'othér ways as may be shown at trial

AS TO DEFENDANTS Thompson and Coastal Anesthesia Associates
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g. In failing to review the Iﬁedical chart .of the patient at the time Defendant

Thompsori certified that Mrs. Preston was fit for discharge;

h: In failing to properly assess Mrs. Prestan at the time of her discharge;
i. In allowing Mrs, Preston to be discharged; - -
j. ' Infailing to realize that the nurse grossly violated her order by giving 1 mg doses

of dilaudid when the order called for. no more than O.Z-mg at a time; and
k. In such otlaer ways as may be shown at frial.
ATTACHED to the Notice “of Intent,. all’of which is incorporated herein by reference, and
attached to this Complaint are affidavits of qualified experts who will testify to at least one
. breach of the standard of caré by the Defendants in this matter. - |
| FOR A FIRST CAUSE.OF ACTION
. A(SUR\}IVAL ACTION)
20.  Plaintiff reiterates paraéraphs 1-19 above.as if set forth verbatim herein.

21.  Asadirect and proximate result of the negligence, carelessness, gross negligence,

recklcssncssandﬁcpaﬁumﬁomﬁe.pmfﬁ&ﬂonaleandaLds_Lcarg_by,Ilqﬁcrﬁants Mis. Preston
suffered from severe debilitating inj uries which resulted in ‘her permagent injury and disability,
and conscious pain and suffering, asa result of whi;:h Mrs. Preston is entitled to recover a sum to
compensate her estate for her conscious pa{n and suffering; médical expenses, mental anguish,
loss of earnings capacity, loss of enj oyment of life, and other damages. Plaintiff is also entitled to
recover a sum of punitive damages to pumsh and deter these defendants and .others like them
from similar conduct in the future. All damages should be in an amouht;determmed by a jury in

this action.

FOR A SECOND CAUSEOF ACTION
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(Wrongful Death)
22. Plamuff reiterates paragraphs | -21 as if set forth verbatim herein.
23. As a dlrect and proximate result of the negligence, carelessness gross
neghgcnce rccklessness and departure from the professional standards of care by Defendants,
Mrs. Preston suffered from severe deblhtatmg injuries which 1esulted in her death, and thus the
‘negligence was the cause of the loss of the support, aid, society, comfort, and companionship of
her heirs at law. The estate is thercfore entitled to recover from defendants a sum of money to
compensate the héins at law for the medical expenses, funeral expenses, mental anguish, loss of
carnings capacity’, and loss for the aid, 'seciet3' comfort, and companionship of the decedent.
Plaintiff is also entltled to recover a sum of . pumtwc damages to punish and deter these
defendants and othere like thern frem similar conduct in the future. All damages should be in an
amount determined by a jury in this action.
FOR-A THIRD CAUSEOF ACTION
. (Loss of Consortium)

24 Plaintiff reiterates paragraphs 1-23 as if set forth verbatim herein.

25. Plaintiff‘ Willie Preéton, as the husband of Mrs. Mrs. Da\;/is, has suffered a loss of
consortium as a result of the actions and inactions of defendants. He ie therefore entitled to an
award of damages to .vcompensale her for her loss of the society, eomfort, companionship,
support, and good ofﬁces of his v;fife. Further, the Defendants’ actions in this case have been
reckless and/or grossly‘negligent. and thus Plaintiff Andrew Strong is a&ditionally entitled to an

award of punitive darnages to punish and deter these defendants and others like them.

WHEREFORE, Plaintiffs, respeetfully pray for judgment against the Defendants for

actual damages, special damages, consequential damages, and punitive damages in an amount to
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be determined by the jury at the trial of this action, for the costs and disbursements of this action

. and for such other and further relief as this court dee‘ms‘just and proper. Plaintiff specifically

avers that the damages at issue in this case are more than $100,000, such averment made to allow

all manner of discovery under South Carolina Law.

e —

Chad A. McGowan

Ashley Creech

McGowan, Hood, & Felder LLC
1539 Healthcare Drive

Rock Hill, South Carolina 29730
(803) 327-7800

(803) 328-5656 Facsimile
cmcgowan@mcgowanhood.com

'John Hughes Cooper

1476 Ben Sawyer Blvd, Suite 7
Mt. Pleasant, SC 29464
843-883-9099

..843:883-9335 (Fax).

Rock Hill, South Carolina

May ¥7; 2013
22

PLAINTIFF DEMANDS A JURY TRIAL
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
L E ) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON i ) CIVIL ACTION NO.: 2013-CP-10-3054

Willie Preston, individually‘ and as the )
Personal Representative of the Estate of )
Martha Preston, deceased, - )

Plaintiff, ACCEPTANCE OF SERVICE

)

)

)

V. )
)
Surgical Care Afﬁhates LLC, Charleston )
Surgery Center, LP; Laura- Rilancione, RN, )

Coastal Anesthesia Assomates and Chrlstme )
Thompson, MD,

N N’

Defendants.

TO: CHAD A. MCGOWAN, ESQUIRE, AND ASHLEY CREECH, ESQUIRE;
ATTORNEYS FOR PLAINTIFF

This is to certify that Jack G. Gresh and Elizébelh Schwartz Corn of Hall Booth Smith,
P.C., as.atiorneys for the Defendants, Surgical Care Affiliates, LLC, Charleston Surgery Center,

LP, and Laura Blla.ncmne, RN accept service of the Summons and . Complamt in the above-

capuoned matter on this L\ day of June, 201 in Charlespeft Soutk acolina.

ALL BOO a%

Jack G. GMesh, SC Bar N5*75188
Elizabeth S. Corn, SC Bar No. 71120
. 40 Calhoun Street, Suite 550
Charleston, SC 29401

Phone: 843.720.3460

Fax: 843.720.3458 :

Email: jgresh@hallboothsmith.com

ecorn@hallboothsmith.com
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STATE OF SOUTH CAROLINA- "~ ) INTHE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT '
COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 2013-CP-10-3054

Willie Preston, individually and as the
Personal Representative of the Estate of
Martha Preston, deceased,

DEFENDANTS', SURGICAL CARE
AFFILIATES, LLC, CHARLESTON
SURGERY CENTER, LP, AND LAURA
BILANCIONE, RN, ANSWER TO

. PLAINTIFF'S COMPLAINT

Plaintift,
V.

Surgical Care Affiliates, LLC, Charleston
Surgery Center, LP, Laura Bilancione, RN,
Coastal Anesthesia Associates, and Christine

Thompson, MD,

' N’ S S’ S S N Nt Nt N St N N N

Defendants.’

TO: CHAD A. MCGOWAN, ESQUIRE, AND ASHLEY CREECH, ESQUIRE,
ATTORNEYS FOR PLAINTIFF SRR |
COMES NOW“the' VI')eféndants, Surgicdl Care Afﬁliates, LLC; Charleston Surgery
Center, LP, and Laura Bilancione, RN (hereinaﬁgr referred to as “these Defendants™), by and
through their undersigned counsel, and in respor;se to the Plaintiff's C(v)mplai'nt would allege unto
this Honorablc Court as follows: |
1. Thesec Defendants d¢ny each and every allegatipn contained in Plaintiff's Complaint not
specifically admitted herein'
2. These Defendams are w1thout sufﬁment knowledge or information to cxther admlt or
deny the allegations contamed in Paragraph 1 of Plamtlff‘s Complaint, and therefore deny the

same.
3. In response to the allegations contained in Paragraph 2 of Plaintiff's Complaint, these
Defendants admit only that Defendant Surgical Care Affiliates, LLC is a corporation organized

and existing under a state's laws other than the State of South Carolina and maintains a registered

Page 10f9 -
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agent within the' State of South Carolina. These Defendants further admit that Defendant
Surgical Care Affiliates, LLC conducted business within Charlcstoﬁ County, South Carolina,
These Defendants deny all remaining and inconsistent allegations contained in said paragraph. |
4, In response- to the allegations contained in Paragraph 3 of Plaintiff's Complaint, these
Dcfendant; admit that Charleston Surgery Center, LP is a South Carolina Limited Partnefship
and - maintains a principal place of business in Charleston County, South Carolina. These
Defendants further admit that Martha Preston received treatment at Charleston Surgery Center,
LP on April 18, 20"12, and would refer to the medical records for a description of the same.
These Defendants dény all rémaini ng and inconsistent allegations contained in said baragra,ph. }

5. In response’ to thelalleg'ations contained in Paragraph 4 pf Plaintiffs Complaint, these
Defendants admit only that Dcfendant Laura Bilancione, RN is a registered nurse and a citizen
and resident of Charleston County, South Carolina. These Defendants would refer 10 the medical
records for a full and complete description of the care and treatment provided to Martha Preston.
Thcse Defendants deny all remaining and inconsistent allegations contained in said paragraph.

6. In response to the allcrgat'ions contained in Paragraph 5 of Plaintiff's Complaint, these
Defendants deny that Defendant Thompson is an employec/agent of Charleston Surgery Center,
LP or Surgical Care Affiliates, LLC. ,. These Defendants are without sufficient knowledge or
information to either'admit or.deny any rcﬁaining and inconsistent alleg?tions contained in said

paragraph.

AS TO FACTUAL ALLEGATIONS

7. Inresponse to the allegations contained in Paragraphs 6, 7, and 8 of Plaintiff's Complaint, .

these Defendants would crave. reference to the medical records to provide a full and cofnplétc

description of the care and treatment provided to Martha Preston. ‘These Defendants deny any

Page 2 of 9
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and all allegations inconsistent with the medical records and the information contained therein.
-These Defendants dehy any and all remaining and .inconsistent -allegations contained in. said
paragraph. |

8. in response to the allegations contained in Paragraph 9 of Plaintiff's Complaint, these
Defendants would crave reference to the medical rqcbrds for a full and complete description of
the care and treatment provided to Martha Preston. These Defendants deny any and all
allegations inconsistenit with the medical records and the information contained therein. These
Defendants deny any and all remaining and inconsisteﬁt allegations contained in said paragraph,

9. Paragraph 10 of Plaintiff's Complaint states conclusions of law to which no response is
required, To the extent a response is required, these Defendants deny the allegations contained
in said paragraph. |

10. In rcspbnsc to the allegations contained in Paragraph 11 of Plaintiff's COmblaint, these
Defendants would crave reference to the medical records and the cited policies and procedures.
These Defendants'dény an>‘l agd all inconsistent allegaﬁons contained in Plai_ntiff‘s Complaint.

11, Paragraphé 12 and 13 of Plaintiff's Complaint coniaiﬁ alicgations that are not directed at
4these‘Defendants and stﬁte ‘conclusions of law to Aﬂ(lich no response is required from these
Defendants. To thé extent 'a“res_ponse‘ i; required; ‘these :.Defendams deny the allegations

| cdntaiﬁed’in said paragraph. -

12. These Defendaﬁts are without sufficient knowledge or informatién to cither admit or
deﬁy the allegations contained in Paragraphs 14, 15, and 16 of Plaintiffs Complaint, aﬁd
therefore deny the same. | |

13 These befcndants deny the allegations containcd in Paragraphs 17 and 18 of Plaintiff's

C’o'mpléi nt.
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14. These Defendants deny the allegations contained in Paragraph 19. of Plaintiffs
Compleint, including all subparts.

AS TO THE FIRST CAUSE OF ACTION
: (Survival Action)

15. As to Paragraph 20 of Plaintiff's Complaint, these Defendants repeat and reallege all prior

paragraphs above as if fully set forth herein verbatim. -

16. These Defendants deny the allegations contained in Paragraph 21 of Plaintiff's Complaint

as stated and demand strict proof thereof.

~ AS TO THE SECOND CAUSE OF ACTION
oo (Wrongful Death)

17. In response to the allegations contained in Paragraph 22 of Plaintiff's Complairit, these
Defendants repeat and reallege all prior paragraphs above as if fully set fbrth herein verbatim,
18. These Defendants deny the allegations contained in Paragraph 23 of Plaintiff's Complaint

as stated and demand strict proof thereof.

AS TO THE THIRD CAUSE OF ACTION -
(Loss of Consortium) '

19. In rcsponsé to'thc allegatiops contained in Paragraph 24 of Plaintiff's Complaint, these
Defendants repeat an_d reallege all prior paragraphs above as if fully set forth herein verbatim.

20. These Defendants deny the allegations contained in Paragraph 25 of Plaintiff's Complaint
as stated and demand strict proof thereof, ‘Funhér, Paragraph 25 of Plaintiff's Complaint appears
to refer to individuals not involved in this action. -

21. These Defendants deny all remaining allegations contained in Plaintiff's Complaint,

including but not limited to the Plaintiff's prayer for relief and the unnumbered "WHEREFORE"
paragraph.
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FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
_ (Failure to State a Claim)

~ 22, One or more of the Plaintiff's Causes of Action fails to state facts sufficient to constitute a
‘cause of action against these Defendants, and therefore, should be dismissed under Rule
12(b)(6).

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
(Negligent Acts and Omissions of Others)

~23. Plaintiff's claims, if any, are the result of negligem acts and omissions of other entities
over whom these Defendants had no control, barring Plaintiff's claims against these Defendants.

RTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE

FU

7_(Intervening/Superseding.Negligence of Others)

24, That the injury or- damage allegedly suffered by the’ Plaintiff, if any, was due to, and
caused by, and was the proximate rcsult of, thc intervening and superseding negligence,
willfulness, wantonness, and reckless of the Plamnff ‘and/or others, and as such constitutes a
complete defense to Plaintiff's claims.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
"~ (Lack of Proxnmate Cause)

25. These Defendants allege that any acts or omissions on their part, which acts and
omissions are denied, were not the proximate cause of the Plaintiff’s injuries and/or death.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
(Compliance with Standard of Care)

26. These Defendants allege that at all times, any act or omission attributed to them was in

compliance with the applicablc standard of care.
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FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
‘ (Punitive Damages)

27. An award or assessment of pumtwe or excmplary damages against these Defendants as
prayed for by the Plamtlff in his Complaint would violate these Defenda.nts constxtutxonal rights
under the Due Process clause of the Fifth and Fourteenth Amendments to the United States
Constltuuon, the Excessive Fines clause of the Elghth Amendment to the United States
Constitution, the Doublc Jeopardy clause of the Fifth Amendment to the Umted States‘
Constitution, and similar provnsmns in the South Carolma Consmutlon, apphcable statutes and

court rules, vand these Defendants plead such constitutional provisions as a complete defense to

any claim for punitive damages.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
, (Punitive Damages)

.28, An award of punitive damages under South Carolina lau/ against these Defendants would
violate the Sth, 6th and 14th Amendments of the Umted States Constltutlon and Amcle 1,
Section 3 of the South Carolina Consutuuon in that:

a) The judiciary's ability: to correct a punitive damage award enly upen a finding of

passion, prejudice or caprice is inconsistent with due process guarantees,

b) Any award of punitive damages serving a compensatory function is inconsistent with

due process guarantees,

c) Any award of punitive damages based upon the wealth of these Defendants violates

due process guarantees,

d) The jury's unfettered power to award punitive damages in ‘any amount it chooses is

wholly devoid of meaningful standards and is inconsistent with due process |

guarantees;
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e) Even if it cottl’d be ‘»argueti that the standard gt)\_'cming the imposition of punitive
- damages exists, the standard is void for vagucness and .

f) The Plamnff‘s claxm for pumuvc damages violates the Bqual Protection Clause of the
14th Amcndmcnt of the United Statcs Constltunon and Article 1, Sectnon 3 of the
South Carolma Constltutlon in that thc amount of pumtlve damagcs is based on the
wealth of these Defendants |

FURTHER ANSWER]NG AND AS AN AFFIRMATIVE DEFENSE
(Non-Economic Damages Award)

29. No award for non-economic _damages shall exceed the ‘statutory - limits contained in a
Non-Econontic Damages Award Act of 2005, S.C. Code Ann. § 15-32-200, et. 'seq. These
Defendants are health care providérs defined by S.C. Code Artn. § 15-32-210 and pursuant to
15-32-220 of the Non-Economlc Damages Award Act of 2005 any potennal recovery of non-

economic damages is hmlted to the amount stated therein.

, FURTHER ANSWERINQ AND AS AN AFFIRMATIVE DEFENSE
(Limitation of Punitive Damages)

30. Any punitivc damages awarded in this case would be subject to the limitations described
in S.C. Code § 15-32-530.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
(Set-Off)

31, These Defendants would asscrt that to the extent the Plaintiff receives compensation for
injuries complained of in Plamuff‘s Complamt from any other party to this action and/or any
other source, these Defendants are entitled to a set-off of that amount for any damages that may

or may not be assessed to these Defendants.
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FURTﬁER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
- . (Incorporation)

32. These Defendants hereby incorporate and assert all defenses, counterclaims, sct-ofTs, and
credits pled by other parties 1o this action, to include any pleadings filed afler this Answer, and
specifically, without limitation, all delenses, counterclaims, set-offs, and credits pled to

Plainti{Ts claims, to the exticent not inconsistent with its Answer herein and its denial of liability
of any kind.

~

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
A , (Reservation and Non-Waiver)

33. These Defendants reserve and do not waive any additional or further defenses as may be
revealed by additional information that may be acquired in discovery or otherwise.
WHEREFORE, having fully answered the Plaintiffs Complaint, these Defendants pray

that the same be dismissed with costs and for such other and further relicf as the Court may deem
proper.

Respectfully submitted this (Q _d.ay of

b - HALI\BOOTH SMIT

Jack G. Gresh, SC I3ar No. 75188
Elizabeth Schwartz Cornn, SC Bar No. 71120
40 Calhoun Street, Suite 550
Charleston, South Carolina 29401
Phonc: 843.720.3460
Fax: 843.720.3458
FEmail: jgresh@hallboothsmith.com

ccom@hallboothsmith.com

i

Attorneys for Defendants Surgical Care
Affiliates, L1.C, Charleston Surgery Center,
LP, and Laura Bilancione, RN

)
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STATIE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
Willie Preston, individually and as the
Personal Representative of the Estate of
Martha Preston, deceased,

Plaintift,
v.

Swrgical Care Affiliates, LLC, Charleston
Surgery Center, LP, Laura Bilancione, RN,

Coastal Ancsthesia /\beClclth, and Christine -

Thompson, MD,

Defendants.

)

IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

) CIVIL ACTION NO.: 2013-CP-10-3054

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this ‘sz\ day of August, 2013, a true copy of

Defendants’, Surgical Care Affiliates, LLC, Charleston Surgery Center, LP, and Laura

Bilancione, RN, Answer to Plaintiff's Complaint was served upon counsel by mailing a copy

properly addressed with sufficient postage alfixed thereto as follows:

Chad A. McGawan, Esq.

Ashley Creech, Esq.

McGowan, Hood & Felder, LLC
" 1539 Health Care Drive * -

Rock Hili, SC 29732

-and-

John Hughes Cooper, Esq..

John Hughes Cooper, P.C.

1476 Ben Sawyer Blvd, Suite 7
M, Plcasant, SC 29464

Atiorneys for Plaintiff’

" Robert H. I-.Iood, Esq.

James 13, Hood, Esq.
Jeffrey M. Bogdan, Esq.
Hood Law Firm, LLC
172 Meeting Street

Post Officc Box 1508
Charleston, SC 29402

A ttorneys for Chrisline Thompson, MD

VWW\,,

Saral
Jack\G

7Anderson, Legal Assistant to
. Gresh and Elizabeth %llW'lll/ Comn

Phone: 843.720.3477
Email: sanderson@hallboothsmith.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

Willie Preston, individually and as PR of

, CA FILE NO.: 13-CP-10-3054
the Estate of Martha Preston, deceased,

)

)

)

)

)

)

)

Plaintiff, )
) .

vs. ) ACKNOWLEDGEMENT OF SERVICE

Surgical Center Affiliates, LLC, Charleston
Surgery Center, LP, Laura Bilancione, RN;
Coastal Anesthesia Associates; and
Christine Thompson, MD

" Defendants. -

N N N e’ N Nt N’ S N St s st Nt

I, James Hood, Esquire, hereby accepts service of the Summons and Complaint on this
I una '
day of May, 26+~ 22213

7@94

ér:es B. Hood, Esquire \
Hood Law Firm

172 Meeting Street
Charleston, SC 29401

Attorney for Christine Thompson‘, MD
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STATE OF SOUTH CAROLINA - ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ° )
Willie Preston, individually and as the ) C/A No. 2013-01’-19-03054
Personal Representative of the Estate of )
Martha Preston, Deceased, ) . :
Plaintiff, ) DEFENDANT CHRISTINE
: ) THOMPSON, MD’S ANSWER
Versus ) , ‘
» o )

Surgical Care Affiliates, LLC, Charleston . )
Surgical Center, L.P; Laura Bilancione, )
R.N.; Coastal Anesth_esia Associates; and )
Christine Thompson, MD, ' R )

Defendants. )

TO: CHAD A. MCGO-WAAN , ATTORNEY FOR THE PLAiNTIFF:

The Defendéhﬁ, Christine Thompson, MD (hereinafter “this Defendant”), by
and thrpugh her unders.igned attorneys, hereby responds to theA allegations in the
Plaintiffs Complaint subject to all affirmative defenses and motions a8 follows:

1.- This Defendant denies each and every alleg;cltion of the Plaintiffs.
Complaint which is not specifically admitted herein. :

2. This Defendant is without sufficient 'mfo;'mati_on to either admit or
deny the allegations contf:ained' in Paragraph 1, 2, 3 and 4 of the Plaintiffs
Complaint, 1and fherefore denietls»the same. |

3. In‘ response to the allegations contained in Paragraph 5 of the
Plaintiffs Compléint, this Defendant admits only that she ié a physician licensed in
the state of South Calrolix_w-t and that she is a resident of Charleston County, SC.
This Defendant denies all remaining and inconsistent allegations.

4, In response to the allegations contained in Paragraphs 6, 7, and 8 of
the Plaintiffs Complainﬁ, this Défendant craves reference to the medical records of
Martha Preston to provide a complete and accurate history of her treatment and

deny all allegations inconsistent therewith. 38
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5. Paragraphs 9, 10, and 11 of the P1a1nt1ffs Complaint contain

allegations that are not dlrected at thls Defendant and state conclusions of law.

Therefore, no response is required from this Defendant. To the extent a response is

required, this Defendant craves reference to the c1ted pohc1es and procedures as

well as Martha Preston 8 med1ca1 records and denies all 1ncons1stent allegations

contained in Paragraphs 9, 10, and 11 of the Plaintiff's Complamt

6. This Defendant denies the allegations contained in Paragraphs 12 and

13 of the Plaintiffs Complaint.

7. This Defendant is without sufficient information to ecither admit or

deny the allegations contained in Paragraph 14, 15 and 16 of the Plaintiff's

Complaint, and therefore denies the same.

‘8. This Defendant denies the allegations *contained in Paragraphs 17 and

18 of the Plaintiff's Complaint

| 9. This Defendant denies the allegations contained in Paragraph 19 of

the Plaintiffs Complamt Subpalaglaphs a — f of Paragraph- 19 of the Plammﬁ’s

Complaint are not‘r’directed‘ at this Defendant and contain conclusmns of law and,

therefore, no response is 1equ1red from this Defendant. To the iextent a response 18

required, this Defendant denies the allegations contained in subparagraphs a — fof

the Paragraph 19 of the Plaintiff's Complaint. Subparagraphs g — k of Paragraph

19 of the Plaintiﬁ’s Complaint contain conclusions of law to which no response is

required. To the extent a Lesponse is required, this Defendant denies the

allegatlons contamed in subpar agraphs g -~ k of the Paragraph 19 of the Plaintiffs

Complaint.



'AS TO THE FIRST CASE OF ACTION
) (S}irvival Action)

10.‘ In respopée to :Parﬁgraph 20 of tixe Plaintiffs Complaint, this
'Defendaﬁt re-agsertg and re-alleges hér respo;xses to .'Pafagraphs 1 — 19 of the
* Plaintiffs Complaint aé if fully restated herein. | .

11. Paragréph 21 of tﬁe I;iaintiffs Comfiaint states conclusions of law to
- which this Defendant is-not requii‘ed to .respond. To th;a extent 9; response is

required, this Defendant denies the 'aile;gatidns ’confair‘xed.in Paragraph 21 of the
Plaintiff's Complainﬁ;, ,)

AS TO THE SECOND CASE OF ACTION
“(Wrongful Death) -

12 In 1;esponse ‘to Paragraph 22 of the Plaintiﬁ‘s Complaiﬁt, this

Defendant ré-ésserts and 're-lalleges her respohses to Paragraphs 1 — 21 of the
. Plaintiff's Complainf as if fully restated herein.

13. Paragraph 23 of the'-Pl'aintifi."s Complaint states conclusions of law to
which this Defeﬁdapt is. not required to respond. To the extent a ;esponse is
req'uiréd,.this* Defendant ‘denies the allegations contained in Paragraph. 23 of the
Plaintiﬁs Coxnplaint_.

AS TO THE THIRD CASE OF ACTION
(Loss of Consortium)

14.. In rospons.)e-\ to Paragraph 24 of the Plaintiffs Complaint, this
Defendanﬁ re-asserts and re-alleges her.respon.ses to Paragraphs 1 — 23 of the
Plaintiffs C§mblaint as if fully reétated h;a.rein.v :

15. Paragraph 25 of the Plaintiff's Cqmplaint states conclusions of law to

which this Defeﬁdant ig not reqﬁired to respond. To the extent a response is

40
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required, this 'Defendant denies the allegations contained in Paragraph 25 of the
Plaintiff's Complamt
16. . ThlS Defendant denies the WHEREFORE clause of the Plaintiffs

Complaint such - ‘being the 1ema1n1ng a]legatmns contained in the Plamtlffs

Complaint.
FURTHER ANS RING AND AS AN AFFIRMATIVE DEFENSE,
‘ THIS DEFENDANT ALLEGES:
(No Deviation from the Standard of Care)
17.

" That the care and treatment administered by this Defendant
conformed to and was in full comphance with the standard of care. All care and
treatment admmistered by this Defendant was within acceptable medical standards
and methods, and at no time pertinent hereto, .did this Defendant deviate from any

medical standard while caring for or tending to Martha Preston. Consequently, the

Plaintiff is barred from recovery against this Defendant

FURTHER ANSWERINQ AND AS AN AFFIRMATIVE DEFDNSE,
THIS DEFENDANT ALLEGES:
(No Proximate Cause) .

18. That, even if this Defendant was negligent, as alleged in the Plaintiff's

Complalnt Whlch is spemflcally demed the neghgem,e of this Defendant is not the

direct and proximate cause of any 1n]ury alleged by the Plamtlff and therefore this

Defendant is not lmble for any damages allegedly sustamed by the Plaintiff.
FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE

THIS DEFENDANT ALLEGES:
(Punltlve Damages Unconstitutional)

19.  That any award or assessment of punitive damages as prayed for by

the Plaintiff Wou]d_ vidlate this Defendant’s Constitutional rights under the Fifth,

Sixth and Fourtesnth Amendments of the United States Constitution and

comparable provisibns of the South Carolina Constitution

- 41
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' FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:
(Pumtwe Damages Unconstitutional)

20. This Defendant would plead the requiréments for an award of punitive

damages as set forth by the Supremé Court of the United States in the case of State

Farm Mut. Auto Ins. Co. v. Campbell, 538 U.S. 408 (2003) as defenses to this claim
and would speciﬁcélly assert that they are entitléd to summary judgment on

punitive damages and: if denied to blfurcated trial.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
HIS DEFENDANT ALLEGES:

THIS DEFENDANT ALLEGES:

(Noneconomlc Damage Awards)

'21.  No award for noneconomlc damages shall exceed the statutory limits
contamed in the Noneconomlc Damages Awards Act of 2006, South Carolina Code
Ann. §15-32-200, et. seq. This Defendant is a health care provxder ag defined by
S.C. Code Ann. § 15-32-210 and pursuant to § 15-32-220 of the Noneconomic
Damage Awards Act of 2005 any potential recovery of noneconomic damages 18
limited to the amounts stated therem

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE

' THIS DEFENDANT ALLEGES:
(Limitation of Punitives)

22. Any punitive damages awarded in this case would be subject to the
limitations descnbcd in S. C Code §15-32-530.
FURTHER ANSWERING AND AS AN AI‘FIRMATIVE DEFENSE,

THIS DEFENDANT ALLEGES:
(Reservation and Non-Waiver)

23 "I‘his Defendant reserves any additional and‘further defenses as may
be revealed “by addltlonal mfmmatlon during the course of discovery and .

1nvest1gat10n and as is con31stent with the South Ca1 ohna Rules of Civil Procedure.
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WHEREFORE, having fully answered the Plaintiffs Complaint,_and having

asserted these affirmative defenses, the Defendant, Christine'Thompso‘n, MD prays

that the Plaintiffs Complaint be disrﬁissed with prejudice ahd that she be awarded

the costs and reasonable fees associated with this matter, and such other relief as

the Court may deem just and proper.

i

HOOD LAW FIRM, LLC
172 Meeting Street

Post Office Box 1508 .
Charleston; SC 29402.
Phone: (843) 6577-4435:
Facsimile: (843) 722-1630
Email; Info@hoodlaw.com

< R;(:bert H. Hood (SC #2599)

"James B. Hood (SC #70212)
Jeffrey M. Bogdan (SC #76354)

Attorneys for the Defendant
Christine Thompson, MD
2] , 2013

Charleston, South Carolina

CERTIFICATE OF SERVICE ,

I certify that on this date a copy of the foregoing
was served on each party or counsel of record by
mailing, [ ] e-mailing, [ Ifacsimile, or [ Jhand delivery in

the manner prescribed by the applicable Rule of Civil
Procedure. ' ‘

. ’_I‘his_??,_day of <(}U_,Q//Y ,2613.
HNiogdhin Py
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STATE OF SOUTH CAROLINA | IN THE COURT OF COMMON PLEAS

)
' COUNTY OF CHARLESTON ) 4
Willie Preston, individually and as the. - ). C/A No. 2013-CP-10-03054
Personal Representative of the Estate of )
Martha Preston, Deceased, )
: Plaintiff, ) _
: : ) DEFENDANT COASTAL
Versus ) ANESTHESIA ASSOCIATES, LLC'S?
' : ) ANSWER TO PLAINTIFF’S
Surgical Care Affiliates, LLC, Charleston ) . COMPLAINT
Surgical Center, L.P.; Laura Bilancione, ) (Jury Trial Demanded)
R.N.; Coastal Anesthesia Associates; and )
Christine Thompson, M.D., -« )
S Defendants. )

The Defend_éht," Coastél'Anesfhesia Associates, ‘LLC? (hereinafter “this
Defendant”), by and through ‘its~undersigned attorneys, - hereby responds to the
" allegations in Plaintiff's Complaint, subject to all affirmative defenses and motions,

as foliows:

1. This ‘Defernldant denies each. and every - allegation . of Plaintiffs
Comf;laint which is not specifically admitt;ed heréi'n.

2. This Defendant is without sufﬁcienz information to either admit or
deny the éllegatipns contained in Parégraph 1, 2, 3 and”;l éf Plaintiffs Complaint,
and therefore dé'ni(;s the saine.'

3. In response to-the allegations contdined in Paragraph 5 of Plaintiff's
Complaint, thisA Deféndant admits 6nly that Defendaht Christine Thémpson, M.D.
is a physician lict;péed in the state of South Ca;oliﬁa and that Dr. Thompson is a

resident of Charleston Couhty, SC. This Defendant denies all remaining and

inconsistent allega{tions.

| Improperly identified as “Coastal Anesthesia Associates.”
2 Improperly identified as “Coastal Anesthesia Associates.”
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4. In response to the allegations contained in Paragraphs

Plaintiffs Complaint, this Defendant craves reference to t

Martha Preston to provide a complete and accurate his
deny all allegations inconsistent therewith.

5. Paragraphs 9, 10, and-11 of Plaintiffs Complaint contain allegations

* that are not directed at this Defendant and state conclusions of law. Therefore, no

response is required from this Defendant. To the extent a response is required, this

Defendant craves reference to the cited policies and procedures as well as Martha

Preston’s medical records and denies all inconsistent allegations contained in

Paragraphs 9, 10, and 11 of Plaintiff's Complaint.

6. This Defendant denies the allegations contained ih Paragraphs 12 and"
13 of Plaintiffs Complaint. |

7. This Defendant is without sufficient information to either admit or

deny the éllegatibns,,contained in Paragraph 14, 15 and 18 of Plaintiffs Complaint,

and therefore denies the same.

8. This Defendant denies the allegations contained in Paragraphs 17 and

18 of Plaintiff's Complaint.

9. This Defendant denies the allegationé contained in Paragraph 19 of

Plaintiffs Cdmplaint. Subparagraphs a — f of Parégraph 19 of Plaintiff's Complaiht

are not directed at‘this Defendant and contain conclusions of law and, therefore, no
response is required from this Defendant. To the extent a response is required, this

Defendant denies the allegations contained in subparagraphs a — f of Paragraph 19

of Plaintiffs Complaint. Subparagraphs g — k of Paragraph. 19 of Plaintiffs

Complaint and the unnumbered sentcnce appearing after subparagraph k of

9 45
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Paragraph 19 of Plaintiff's Cnrnp]aint contain conclusions of law to which no
response is required. To the extent a résponse is required, this Defendant denies
the allegations contained in subparagraphs g — k of Paragraph 19 of Plaintiff's
Complaint and the unnumbered sentence appearing after ‘subparagraph k of

Paragraph 19 of Plamtlff s Complaint.

AS TO THE FIRST CASE OF ACTION
(Survival Action)

10. In response to Pafagraph 20 of Plaintiff’s Complaint, this Defendant
re-asserts and ré-allegeé 'it;s rcsponses' to‘Paragraphs 1 — 19 of Plaintiffs Complaint
as if fully restated hergin.

11. Paragraph 21 of Plaintiffs 'Cnmplaint states conclusions of law to
which this Defendant is'not ‘required to respond. To the extent a response 18
required, this} Defendant denies tha allegations contained in Paragraph 21 of

Plaintiff's Complamt

AS TO THE SECOND CASE OF ACTION
(Wrongful Death)

12. In response to Paragraph 22 of Plaintiffs Complaint, this Defendant
re-asserts and re-alleges its responses to Paragraphs 1- 21 of Plaintiffs Complaint
as if .ful_ly restated herein.

13. Paragfaph 23 of Plaintiffs Complaint states conclusions of law to
which this Defendant 18 not‘ rnquired to respond. To the extent a responsé 18
required, this Defendant demes the allegatlons contamed in Paragraph 23 of

Plaintiff's Complaint.
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AS TO THE THIRD CASE OF ACTION
' -~ (Loss of Consortium)
14. In response to Paragraph 24 of Plamtxffs Complamt t

his Defendant
re-asserts and rc‘-alleges its responses to Paragraphs 1-23 of Plaintiffs Complaint

as if fully restated herein. -

15. Paragraph 25 of - Pla1nt1ffs Complaint states conclusions of law to

which this Defendant is not required to respond. To the extent a response 18

quired, "this 'Déferidant denies the allegations contained in Paragra

ph 25 of
Pla1nt1ff 8 Complamt

18. This . Defendant’ denies the WHEREFORE clause of Plamtlff’s

Complaint such being the remaining allegations contained in Plamtlff s Complamt

FURTHER:ANSWE RING AND AS AN AFFIRMATIVE DEFENSE,

THIS DEFENDANT ALLEGES:
(No Deviation from the Standard of Care)

17. 'That .‘the care and tr

catment administered by this Defendant
conformed to and was 1n full compliance with the standard of care. All care and

~ treatment administered by this Defendant was within acceptablé medical standards

and methods, and, ‘at no time pertinent hereto, did this Defendant deviate from any
medical standard while caring for. or tending to Martha Preston. Consequently,
Plaintiff is barred from recovery against this Defendant.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
. THIS DEFENDANT ALLEGES:
(No-Proximate Cause) ! N
18. That, cven if this Defendant was negligent, as alleged in Plaintiff's

Complaint, which is spccifically denied, the negligence of this Defendant is not the -

direct. and proximate cause of any injury alleged by Plaintiff and therefore this

Defendant is not liable for any damages allegedly sustained by Plaintiff.
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FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES: -
(Punitive Damages Unconstitutional)
19. That any alward or assessment of punitive damages- as prayed for by
the Plaintiff would violate this Defendant’s Constitutional rights under the Fifth,

Sixth and Fourteenth Amendments of the United States Constitution and

| comparable provisions of the South Carolina Constitution.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
HIS DEFENDANT ALLEGES:

T

(Punitive Damages Unconstitutlonal)

20. This Defendant would plead the requirements for an award of punitive

damages as set forth By the Supreme Court of the United States in the case of State

Farm Mut. Auto Ins. Co. v. Carnpbell, 538 U.S. 408.(2003) as defenses to this claim

and would spemﬁcally assert that they are entitled to summary judgment on
punitive dama"ge‘s.and if denied to bifurcated trial:
FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES: -
(Noneconomic Damage Awards) .
'91. No award for none‘con'om'ic‘ damages shall exceed the statutory 1imits‘

- containeii' in the'Nonecononiic Damages Awarde Act of 2005, South Carolina Code
Ann. §15-32-200, et. seq. This Defendant is a health care provider as defined by
S.C. Code Ann. § 1'5-3-_2-‘21_04 and pursuant to § 15-32-220 of the Noneconomic

Damage Awards Act of 2005, any potential recovery of noneconomic damages is

limited to the amounts stated therein.



U

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFE_N_S_E.s
THIS DEFENDANT ALLEGES: '
(Limitation _of alleged Punitive Damages)

22 Any punitive damages awarded in this case would be subject to the

limitations described in S.C. Code §15-32-530.

FURTHER ANSWERING AND AS AN AFFIRMATiVE DEFENSE
THIS DEFENDANT ALLEGES:
‘(Reservation and Non-Waiver)

93. This Defendant reserves any additional and further defen

ses as may
be revealed by additional inform

ation during the course of discovery and

investigation, and as is consistent with the South Carolina Rules of Civil Procedure.

WHEREFORE, having fully answered Plaintiff's Cozfxplaint, and having

asserted these affirmative defenses, the Defendant, Coastal Anesthesia Associates,
LLC3, prays that ’Plaintiffs Complaint be dismissed with prejudice and that it be
awarded the costs and reasonable fees associated with'this maf;ter, and such other

relief as the Court may deem just and proper.

$ Improperly identified as “Coastal Ancsthesia Associates.”

6 49



22 2013

v Charlest;on, South Carohna

'HOOD LAW FIRM, 1.L.C

172 Meeting Street -
Post Office Box 1508
Charleston, SC 29402

Phone: (843) 577-4435

Facsimile: (843) 722-1630
Email: Info@hoodlaw.com

%ﬁ#”* -
bert H. Hood (SC #2599)

James B. Hood (SC #70212)
A. Walker Barnes (SC # 78485)

Attorneys for Defendant

Coastal Anesthesia Associates, LLC*

CERTIFI CATE OF SERVI CE

I certify that on this date a copy of the foregoing
was served on each party or counsel of record by
mailing, D e-mailing, [_|facsimile, or [ Jhand delivery in
the 'manner prescribed by the applicable Rule of Civil

Procedure.

b@(\zms
PO Ak QA0

¢ Improperly identified as “Coastal Anesthesia Associates.”

7

50



.

Chad A. McGowan (SC,GANC)
S. Randall Hood
John G. Feldex, Jr. .
W. Jones Andrews, Jr.
Jor(lan C, Ca'noway
Susan F Campbell

MCGowan, 'Hoocl & Felcléi', LLC

Whitney Harrison
Patrick M. Killen
Wiliain A. McKinnon (SC,DC)
Danie] “Ernie” Peaglex

Robert V. Phillipa
Seth Rose .
Ashley White Creech James Stephen Welch* (SC,0K)
Ruskin C. Foster
Lara Pettigs Harnill

~ Joseph G. Wright, 1XI*
) Of Counsel® .

. Writer's Email: a}mtclxins@mcgowanhood.‘co'm

September 24, 2013

- The Honorable Julie J. Armstrong
Charleston County Clerk of Court
100 Broad Strcet, Suite 106
Charleston, SC 29401-2258

RE: Willic Preston,

individually and as PR of the Estate of Martha Preston,
deceased v. Surgical Center Affilia

tes, LLC, Charleston Surgical LP, Laura“

Bilancione, RN, Coastal Anesthesia Associates; and Christine Thompson,
Case No. 13-CP-10-3054

Dear Ms. Armstrong:

Please find enclosed an original and copy of Application for Dcfalult Judgment
and Request Hearing in the above refercnced case. Please file the original and return the
filed copy to me in the enclosed self-addressed stamped envelope.

Please contact me should you have any questions.

‘Sinccrely, : - ‘
* Annie Hutchins Gray %6/
Paralegal
/ahg
enclosures

1539 Health Care Drive, Rook Hill, SC 29732 « Tel: 803-327:7800 - Fax: 803-324-1483
Rock ILll - Columbia - Anderson « Sumter

WWW, mcgowan}wod.com
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STATE OF SOUTH CAROLINA

) " “IN THE COURT OF COMMON PLEAS .
) - JUDICIAL CIRCUIT
COUNTY OF Charleston ) : ‘ :
) CASENO.: 13.-CP-10-3054
. : ) ,
Willie Preston, individually and as PR of the - ) MOTION AND ORDER INFORMATION
Estate of Martha Preston, deceased - : ‘ :
Plaintiff, ) FORM AND COVERSHEET
s )
A a )
Surgical Center Addilates, LLC, Charleston )
Surigical LP, Laura Bilancione, RN Coastal
Anesthesia  Associates; and  Christine’
Thompson, o '
Defendant. ).
Plaintiff’s Attorney: o "| Defendant’s Attorney:
Chad McGowan, Bar No. 9943 : , Bar No.
Address: o Address:
1539 Health Care Drive, Rock Hill, SC 29732
Phone: 803-327-7800Fax 803-324-1483 Phone: ~_Fax
E-mail: cmcgowan@mcgowanhood.comOther: _ | E-mail: Other:

[(JMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
BAFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)

[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and 1IT)
- SECTION I: Hearing Information

Nature of Motion: - . N ] , . v

Estimated Time Needed: __~ -~ Court Reporter Needed: [JYES[ INO

SECTION 1I: Motion/Order Type
[JWritten motion attached :

[CJForm Motion/Order ‘ .
I bereby move for relief or action by the court as set forth in the attached proposcd order.
). VAN " - 9/24/13
Signature of Attorney for D Plaintiff {_] Defendant Date submitted

SECTION III: Motion Fee
(] PAID - AMOUNT: § : : :
{J EXEMPT: [ Rule to Show Cause in Child or Spousal Support
(check reason) (] Domestic Abuse or Abuse and Neglect )
[ ] Indigent Status  [] State Agency v. Indigent Party
[ Sexually Violent Predator Act ~ [] Post-Conviction Relief
] Motion for Stay in Bankruptcy
- [[] Motion for Publication | [) Motion for Exccution (Rule 69, SCRCP)
O Proposed.order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[ Other:
JUDGE’S SECTION- ‘ '
[ Motion Fee to be paid upon filing of the attached | JUDGE CODE
order. . ) '
(] Other: : : Date;
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CLERK’S VERIFICATION
Collecfed by: Date Filed:

] MOTION FEE COLLECTED: $ _____
[]CONTESTED - AMOUNTDUE:$_____

SCCA 233 (11/2003) ' |
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- STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
: ) ‘
COUNTY OF CHARLESTON ) C. A. No: 13-CP- 10-03054
Willie Preston, individually and as the ‘
Personal Representative of the
Estate of Martha Preston, deceased

Plaintiffs, .
APPLICATION FOR DEFAULT
JUDGEMENT AND REQUEST
VS, FOR DAMAGE HEARING
Surgical Care Affiliates, LLC, Charleston
Surgical Center, L.P; ,

Laura Bilancione, R.N.;

Coastal Anesthesia Associates;

and Christine Thompson, M.D.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

: )
Defendants. )
; )

The Plaintiff, through his undersigned attorney, applies to the Court for a default
judgment as to liability against Défendant Coastal Anesthesia Associates (“Coastal Anesthesia”)
" pursuant to Rule 55 of the South Carolina Rulgs of Civil Procedure and additibna!ly'requests a
heafing to determine énd establish the a_m_ouhf of damages to which Plaintiff is cntitléd.

Plaintiff Willie Preston, individually and as the personal representative of the Estate of
Martha Preston, f{iled a Sﬁmmon§ and Complaint against Defendant .Coastal Anesthesia on May
24, 2013. Counsel for Plaintiff served a copy of the ﬁ’led Summons and Complaint on Defendant
Coastal Anesthesia’s registered agent oﬁ July 8, 2013. See July 8, 2013 Certiﬁ;d Mail Receipt
and Address of Registered Agent, attachéd ~as Exhibit A. Defendant éoastal Anesthesia failed to
answer, make an appearance, or otherwise respond to Plaintiff’s Complaint within thirty (30)
days of service, as required by Rule 12(a) of the South Carolina Rules of Civil Procedure. See

Affidavit of Chad McGowan, attached as Exhibit B.
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For these reasons, Plaintiff requests that the Court.en-ler grants Piaintiff Default J udgment

as to liability against the Defendant Costal Anesthesia and set a hearing to determine the amount

of damages.

Rock Hill, South Carolina
September 24,2013

Chad A. McGowan |
Ashley Creech

McGowan, Hood, & Felder, LLC
1539 Healthcare Drive

Rock Hill, South Carolina 29730
(803)-327-7800

. (803) 328-5656 Facsimile

cmegowan@mcgowanhood.com

John Hughes Cooper

1476 Ben Sawyer Blvd, Suite 7
Mt. Pleasant, SC 29464
843-883-9099

843-883-9335 (Fax)
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
, ).
COUNTY OF CHARLESTON ) C. A. No: 13-CP- 10-03054
Willie Preston, individually and as the )
Personal Representative of the )
Estate of Martha Preston, deceased )
) :
Plaintiffs, ) AFFIDAVIT IN SUPPORT OF
) APPLICATION FOR DEFAULT
) JUDGEMENT AND REQUEST
Vs, ) FOR DAMAGE HEARING
Surgical Care Affiliates, LL.C, Charleston)
Surgical Center, L.P; )
Laura Bilancione, R.N.; )
Coastal Anesthesia Associates; )
and Christine Thompson, M.D. )
)
Defendants. - )
)

I, Chad McGowan being duly sworn, depose and state as follows:

1. My name is Chad McGowan and 1 am over cighteen (18) years ;)f age. I .make this
affidavit on personal knowledge. |
2. Willie Preston retained our firm to represent himself and the estate of Martha Preston
in a lawsuit against certain defendants, including Coastal Anesthesia Aésociates,
LLC.
3.

Our firm filed a Summons and Complaint against Defendant Coastal Anesthesia
Associétes, LLC on May 24, 2013.

Our firm served a copy of the filed Summons and Complaint on Coastal Ancsthesia
Associates, LLC on july 8, 2013




5. Attached as Exhibit A to this affidavit is a true copy of the return receipt we ?eceived
showing that we served Costal Anesthesia'Associates,.LLC’s registered agent Randall
E. Kerns with the filed Summons and Complaint on July 8,2013. - |

6. . Thirty days have passed; since service, and Coastal Anesthesia Associate;s, LLC has

not answered, made an appearance, or otherwise responded to Plaintiff’s Complaint.

FURTHER THE AFFIANT SAYETH NOT.

Chad McGowan

Subscribed to and sworn before' me

this 24% day of boo 2013
i A
Notar{ Public for the State of ‘@ th Carolina

;i - ' ANNIEH. GRAY
My Commission Expires: _| ie of South Carolina

My Commisslon Explres November 20, 2016
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Willie Preston , plaintiff, et al VS Surgical Care Affiliates LLC , defendant, et al
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' STATE OF SOUTH CAROLINA - ) IN THE COURT OF COMMON PLEAS

)
‘COUNTY OF CHARLESTON -)
Willie Preston, individually and as the ) C/A No. 2013-CP-10-03054
Personal Representative of the Estate of )
Martha Preston, Deceased, , )
Plaintiff, ) DEFENDANT COASTAL
) ANESTHESIA ASSOCIATES, LLCS?
Versus ) MOTION TO DISMISS FOR LACK
) OF SUBJECT MATTER
‘Surgical Care Affiliates, LLC, Charleston ) JURISDICTION, OR IN THE
Surgery Center, L.P; Laura Bilancione, ) ALTERNATIVE, TO SET ASIDE
R.N.: Coastal Anesthesia Associates; and ) "ENTRY OF DEFAULT
Christine Thompson, M.D., ) ‘
: Defendants. )

TO: CHADA. MCGbWAN, ATTORNEY FOR THE PLAINTIFF:
PLEASE TAKE NOTICE that pursuant to S.C. Code Ann. § 15-79-125 and
Rules 4, 5, 6(b), 55, 60 of the South Carolina Rules of Civil Procedure (“SCRCP”),
| Defenda-nt Coastal Anéstﬁesia Associates, LLC (héreinafter “this Defendant”),
herebyrvmoves this Honorable Court at a time and place‘ t& be set for an Order
dismissing Plaintiff's Com-plainth_ag.ainst,this Defendant for lack of subject matter
jﬁfisdiction or, in the alternative, to set aside the Eﬁtry of Default and retroactively
enllarge the time for thi;Defendant to Answer Plaintiffs Summons and Complaint.
In support of this Motion, this Defendahf incorporates the'afﬁdavits of Randall
Kerns, M.D. (“Dr. Kerns”), Defendant Christine Thompson, M.D. (“Dr. Thompson”)
- and Wendy B. Sanders, MBA CMPE CANPC (“Sand‘ers”) @gg Exhibits 1, 2 and 3)
and further state asv'folloWs: - |
1.  Plaintiff never named or se;*ved this 'Defenciant with the Notice of

Intent entitled Willié'Preston, individually and as PR of the Estate of Martha

Preston, Deceased — Versus — Surgical Center Affiliates, LLC. Charleston Surgery

1 Improperily identified as “Coastal Anesthesia Associates.”
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Center, LP, Nurse Doe, Christine Thompson. MD. and ABC Anesthesia Group with

a Civil Action No. 2012-CP-10-7413 in the Court of Common Pleas for the County of

Charleston, South Carolina (hereinafter “Notice of Intent”)lﬁled 'on November 13
2012. ) | | |

2.

For this reason alone, this Court should dismiss the above-captioned

Complaint against this Defendant because this Court lacks subject matter.
_jurisdiction over this Defendant , ,

| 3.4 Furthermore Plaintiff never properly served this Defendant with the
above-captioned Complamt (See Exhibits 1 and 3, Affs of Kerns and Sanders).

4. For this reason alone, this Court should deny P1a1nt1ff s Motion for

Entry of Default and set aside the Entxjy of Default filed by this Court on November
25, 2013. '

5. This matter is a medical malpréctice lawsuit. filed pursuant to S.C

Code Ann. § 15-79-125 (“§ 15-79-125”)

6. § 15-79-125

limits the circuit court’s ability to hear a medical
. malpractice suit and de

prives it of subJect matter jurisdiction until the substantive

pre litigation requn'ements set forth in the statute have been fully fulﬁlled by
Plaintiff. A

. In contravention of the requirements of § 15-79-125 Plaintiff failed to
name this Defendant as a party to the Notice of Intent filed on November 13, 2012

as demonstrated by a review of the caption of the Notice of Intent
8.

Plaintiff never moved to- amend the Notice of Intent to name this
Defendant as a party.
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9. InAcontravention of the requirements ‘of S.C. Code Ann. § 15-79-125,

.Plaintiff‘ failed to properly serve this Defendaﬁt with the Noﬁiéé ‘of Iptent. (See
Exhibits 1 and 3, Affs. of Kerns and Sanders).

| 10. In coritravention of the requirements of §>15-79-172'5‘, this Defendant
~ was not involved in the pre -suit. medlatlon held with all other partles on Apnl 1
2013, and Plamtlff falled to give this Defendant the opportumty to participate in
any other pre-suit mediation w1th Plaintiff. Id. |

11. | Wlthout (a) properly nammg this Defendant as a party to the Notlce of _
Intent, (b) properly serving the Notlce of Intent on this Def_e.ndant‘ and (c) actually
including this Defendant in pre-suit mediation, 'P}aintiff attempted to serve this
Defendant with the Complaint on J uly 8, 2013.

12.  Plaintiff attempted to serve the Complaint on. July 8 2013 upon Jody

Hawkins. (See Exhibit 4).

13. Jody Hawkins is not, has never been and was not on July 8, 2013 an

employee, agenf or representative of this Defendant. (See Exhibit 3, Aff. of
Sanders). | - |

14.  Upon information and belief, _Jéd& Havs;kins is and was on July 8, 2013
an employee, agent or répresentative of Charleston Surgery Center, L.P, one of the
Defendants named in the Notice of Intent and Complaint who has settled this case
~with Plaintiff. |

15. ’i‘he Céﬁplaint was tvh.e- ﬁrst time Plaintiff actually named this
Defendant as a party to any action, “and, ’as demonstrated above and in the
accompanyingA éffidavits, Plaintiff failed to-properly serve upon this Defendant both

* the Notice of Intent and the Complaint. =
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16. As such, the Complaint against this Defendant was filed in complete

violation of the requirements set forth in S.C. Code Ann. § 15-79-125 for all medical
malpractice actions, and this Court is-without subject matter jurisdiction to hear

the allegatlons agamst thlS Defendant and thxs Defendant respectfully requests

that the case be dismissed against it for lack of subject matter jurisdiction.
17

Desplte Plaintiffs failure to properly serve this ‘Defendant with either
the Notice of Intent or the Complaint (or name this Defendant at all in the Notice of
Intent),

), or otherwise comply’ with the most basic requirements under South
Carolina law,

in an abundance of caution, this Defendant filed an Answer to
Plaintiff's Complaint on September 23, 2013
18. Subsequently, Plaintiff improperly sought a Default Judgment against

this Defendant and an Entry of Default was entered by this Court on November 25
2013.

19. In the évent this Court refrains from dismissing the case against this
Defendant for 1ack of subject matter jurisdiction, good

cause exists for this Court to
set as1de this default pursuant to Rule 55(c) of the SCRCP.

20.

This case is still in its initial stages, as the Order Entering Judgment
against this

Defendant was just filed on November 25, 2013, and this motion has
been filed as soon as possible.

21.

This Defendant has raised several meritorious defenses to -Plaintiffs
claims, including the fa

ct that Plaintiffs only avenue for recovery against this

Defendant is under a theory of alleged v1car1ous hab1hty (or non-delegable duty of

care) of its independent contractor Dr. Thompson and both th1s Defendant and Dr.

Thompson assert that at all times relevant to this case, Dr

. Thompson acted
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according to the relevant standards of care'in, her care and trea_tment of Martha
Preston. (See Exhihits 1 and 2, Affs. of Kerns and Thompson)’.

22.  Plaintiff will not be prejudiced by the Court setting aside the Entry of
Deifau.lt because the case o'nly recently began, and hecause the only way to recover
from this Defendant i 18 through the alleged vicarious liability (or non-delegable duty
. of care) of its 1ndependent contractor Dr Thompson and, as Dr. Thompson is still in
the case, Plaintiff will have to, wait for a ﬁnal determmatmn of any alleged habrhty
on the part of Dr. Thompson before attempting to recover from this Defendant.

23. In the event: th1s Court reframs from d1sm1ssmg the case agamst this
Defendant for 1ack of subject matter jurisdiction and does not set aside the Entry of
Default pursuant to Rule 55(c). of: the SCRCP ‘this Defendant also meets the more
- stringent requlrements under Rule 60(b) of the SCRCP for this Court to set aside
the Entry of Default as there 1s m1stake and/or excusable neglect, and any
judgment agamst thlS Defendant in th1s case is v01d for lack of subject matter
Jurlsdlctlon | |

24. Should the Court not dismiss the allegations agamst this Defendant
for the abotfe stated reasons, good cause exists pursuant to Rule 6(b) of the SCRCP
for this Court to retroactively enlarge the time for this Defendant to Answer
Plaintiff's Summons anld Complaint through .September 23, 2013 and allow this
'Defendant’s Answer filed that day to stand. |

Thrs Motron s supported by the affidavits of Sanders and Drs. Kerns and
Thompson',‘a memorandum of law bemg contemporaneously filed, as well as the
applicable laws, statutes and SCRCP. The undersigned hereby certifies and

affirms, in accordance with-Rule 11 .of the SCRCP, that consultation with opposing
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- counsel was attempted in

good faith in order to resolve the subjéct Motion, and no
agreement has been reached.

WHEREFORE; Defendant Coastal Anesthesia Associates, LLC moves that

the Court grant an Order Dismissing Plaintiffs Complaint against this Defendant

for lack of subject matter jurisdiction, or, in the alternative, Setting Asid

e the Entry
of Default and retroactively enlarging the time for this Defendant to Answer

Plaintiffs Summons and Complaint.

HOOD LAW FIRM, LLC
172 Meeting Street

Post Office Box 1508
Charleston, SC 29402
Phone: (843) 577-4435
Facsimile: (843) 722-1630
Email: Info@hoodlaw.com

D& )),
~Robert H, Hood (SC #2599)

James B. Hood (SC#70212) _
- A Walker Barnes (SC # 78485)

Attorneys for Defendant

Coastal Anesthesia Associatés, LLC?
E2AN 2013 o
Charleston, South Carolina

CERTIFICATE OF SERVICE

I certify that on this date a copy of the foregoin

was served on each party or counsel of record by
mailing, [ ] e-mailing, Dfac

simile, or [_Jhand delivery in
the manner prescribed by the applicable Rule of Civil
Procedure.

Thisia' day of. Déf“

ENEYL TS At N OQLVV]J/

, 2013.

2 Improperly identified as “Coastal Anesthesia Associates.”

6
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STATE OF SOUTH CAROLINA | ) IN THE COURTtOF COMMON PLEAS
. )
COUNTY OF CHARLESTON : )
Willie Preston, individually and as the
Personal Representative of the Estate of
Martha Preston, Deceased, '

C/A No. 2013-CP-10-03054

Plaintiff
Versﬁs

Surgical Care Affiliates, LLC,

Charleston Surgical Center, L.P.; Laura
Bilancione, R.N.; Coastal Anesthesia '
Associates, LLC!; and Chnstme
Thompson, MD,

)

)

)

)

)

)

) .

) " AFFIDAVIT OF
) RANDALL KERNS, M.D.
)

)

)

)

)

)

Defendants. |

PERSONALLY APPEARED 'BEFORE ME Randall Kerns, M.D., who after
being sworn, states as follows '

1. My name is. Randall Kerns M. D e

“2. I am over the age of elrrhteen (18) and em competent to make the
following staternents. | |

3. Tam a-physmlan hcensed to practice in the state of South Carolina.

4. I am the managmg physmmn for Coastal Anesthes1a Associates, LLC
(“Coastal”) with offices locatcd in North -Charleston, South.Carolina.

5. I am the reg1stered dgent to receive service of process for Coastal.

6. . : Atvno point in time did I, nor anyone else authorized to receive service
of process on behalf of Coastal, receive service of a Notice of Intent to File Suit
naming Coastal as a defendant |

7 . At no po1nt in time did- Plamtlff or Plaintiffs counsel contact me, or

anyone else‘ authomzed to recelve service on behalf of Coastal, to make us aware
o EXHIBIT

A

;
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that Plaintiff ;‘inténded to include Coastal-as a defendant in'the case titled Willie

Preston, indiv‘iduallv and as PR of the .Est;é‘\te of Martha Preston, Deceased ~ Versus

— Surgical Cénter Affiliates. LLC, Charleston Surgery Center, LP. Nurse Doe,

Christine Thompsbn,'MD, and ABC Anesthesia Group with a Civil Action No. 2012-

CP-10-7413 1n the Court of Common Pleas for the County of Charleston, South
Carolina (hereinafter “Notice of Intent”).

8.

At no point in time did I, nor anyone else authorized to receive service

of process on behalf of Coastal, receive notification of a scheduled. pre-suit mediation

conference with Plaintiff and the other Defendants in this case.
9.

Coastal did not have the opportunity to engage 1n any pre-suit
mediation conference with Plaintiff.

10.

Coastal has yet to have any mediation conference with Plaintiff.
11.

The first notice Coastal received of any pending htigatioﬁ by Plaintiff

against Coastai came in the form of Plaintiffs Complaint filed May 24, 2013,
12.

Coastal received attempted service of the Complaint in the above-

referenced case via Certified Mail from Plaintiff on July 8, 2013.

13 The Complaint named Christine Thompson, M.D. (“Dr.:Thompson”) as
a Defendant.

14 Dr. Thompson is an independent contractor whose medical services are
retained by 'Coastél.
15. Dr. Thompson was workingr as an independent contractor on behalf of
Coastal 1

n April of 2012 and at all times relevant to the Complaint filed in the

above-referenced casc.

! Improperly identified as “Coastal Anesthesia Associates.”

2
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16. Dr. Thompsoh, as -ap independent -contractor of Coastal,. provided
medical carc and treatment to Martha E. Preston in April of 2012. |

17. At all times during her care and tréétment_ of Martha E. Ptes_ton, Dr.
Thompson posses’séd and exercised. the requisite a.Lmovunt ot- .me.dical trainipg‘,
competency and skill ordinarily atnd customarily pbssessed anti exgrcised by
physicians under sn:mlal circumstances.

18. At all times durmg her care and treatment of. Martha E. Preston, Dr.
Thom‘pson acted in full compliance with the prevailing and accepted standards of
care,

19. No act or omission performed (or not performed) during the medical
. treatment of Martha E. Preston by Dr. Thompson was the direct and proximate

cause of any of the injuries alleged by Plaintiff in the Complaint.
© 920. Because its independent conttactor acted in full compliance with the
prevailing and accepted standards of care in her care and treatment of Martha E.
_Preston, Coastal acted in full éompliance with the prevailiﬁg and accepted
standards of care in its treatmetlt of Martha E. Preston.

21. Co'astal denies any liability to Plaintiff in the above-referenced case.

FURTHER AFFIANT SAYETH NOT!

/<}\)(“ w CJZUM K/t

- Randall Kerns, M.D.

SWORN TO AND SUBSCRIBED befme me-
this 4™ dayof Drcempeiz , 2013

NOTARY PUBLIC’FOR SOUTH CAROLINA
MY COMMISSION EXPIRES: 2] a') a° 24

3
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STATE OF SOUTH CAROLINA -

) IN THE COURT OF COMMON PLEAS
v 4 ) |
COUNTY OF CHARLESTON )
Willie Preston, individually and as the Personal ) C/A No. 2013-CP-10-03054
Representative of the Estate of Martha Preston, ) ‘
Deceased, )
)
Plaintiff, )
)
AFFIDAVIT OF
CHRIST1NE THOMPSON, M.D.
Versus ) »
' )
Surgical Care Affiliates, LLC, Charleston )
Surgical Center, L.P.; Laura Bilancione, RN,; )
Coastal Anesthesia Associates; and Christine )
Thompson, MD, )
)
Defendants. )

PERSONALLY APPEARED BEFORE ME Christine Thompson, M.D., who after being
sworm, states as follows:
1. My name is Christine Thompson, M.D.

2.1 am over the age of eighteen (18) and am competent to make the following statement.
3.1 am a physician licensed to practice in the state of South Carolina. *

4. 1 practice medicine and have an independent contractor relationship with Coastal
Anesthesia Associates, LLC (“Coastal”) which has offices located in North Charleston, South
Carolina.

5.1 have examined and reviewed the allegations made in the Complaint that was filed on
May 24, 2013 by Plaintiff in the above-referenced case. ‘

6. 1 provided medical care and treatment to Martha E. Preston in April of 2012. |
7.1 had-an independent contractor relationship with Coastal during my care and treatment
of Martha E. Preston in April of 2012.

8. At all times during my care and treatment of Martha E. Preston, I possessed and

exercised the requisite amount of medical training, competency and skill ordinarily and
customarily possessed and exercised by physicians under similar circumstances.

9. At all times during my care and treatment of Martha E. P

compliance with the prevailing and accepted standards of care.

10. 1 deny that I deviated from the prevailing and accepted

during my care and treatment of Martha E. Preston. ’

11. I deny that any of the medic

was inappropriate. - ‘

12. I deny th:
Preston.

reston, 1 acted in full
standards of care at any time
al care and treatment that I provided to Martha E. Preston

at I was negligent in any way during my care and treatment of Martha E.

Complaint.

13. 1 further deny that any of the medical care or treatment that I provided to Martha E.
Preston was the direct and proximate cause of any of the injuries alleged by Plaintiff in the




FURTHER AFFIANT SAYETH NOT!

Christine Thompson, M.D.

SWORN TO AND SUBSCRIBED before me
this 4™ day of Dect MBER 2013

\J -V IOy S ﬂigm italfa.Aaa- :

NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES:

J
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) o

COUNTY OF CHARLESTON : )

Willie Preston, individually and as the

) C/A No. 2013-CP-10-03054
Personal Representative of the Estate of ) :
Martha Preston, Deceased,

)
)
- Plaintiff, )
)
Versus ) ,
- ) AFFIDAVIT OF
Surgical Care Affiliates, LLC, ) WENDYB. SANDERS, MBA CMPE
Charleston Surgical Center, L.P.; Laura ) - CANPC
Bilancione, R.N.; Coastal Anesthesia )
Associates, LLC!; and Christine )
Thompson, MD, ‘ )
)
Defendants. )

PERSONALLY APPEARED BEFORE ME Wendy B. Sanders, MBA CMPE
CANPC, who after being sworn, states as follows:

1.

My name is Wendy B. Sanders, MBA CMPE CANPC.
2.

I am over the age: of eighteen (18) and am competent to make the
following statements.

3.

I am an employee of Trident Anesthesia Group, LLC (“Trident”).
4.

In my role as an employee of Trident, I am the administrator/office
manager for the above-named Defendant Coastal Anesthesia Associates, LLC

(“Coastal”) with offices located in North Charleston, South Carolina.
5. At no point in time did I, nor anyone else authorized to receive service

of process on behalf of Coastal, receive service of a Notice of Intent to File Suit
naming Coastal as a defendant.

6.

At no point in time did Plaintiff or Plaintiff's counsel contact me, or

anyone else authorized to receive service on behalf of Coastal, to make us aware

: EXHIBIT
1 Improperly identified as “Coastal Anesthesia Associates.”

3
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that Plaintiff intended to include Coastal as a defendant in the case titled Willie |

Preston. individually and as PR of the Estate of Martha Preston, Déceased — Versus

.— Surgical Center Affiliates, LLC, Charleston Surgery Center, LP, Nurse Doe,

Christine Thompson, VMD, and ABC Anesthesia Group vﬁth a Civﬂ Action No. 2012-
‘CP-10-7413 in the Court of Common Pleas for the County of Charleston, South
Carolina (hereinéfter “Notice of Intent”). ’

7. At no point in time did I, nor anyone else authorized to receive service
of process on behalf of Coastal, receive notification of a schedule;d pre-suit mediation
- conference with Plaintiff and the other Defendants in this case.

8. Coastal did not have the opportunity to engage in any pre-suit

" mediation conference with Plaintiff. |

9. Coastal has yet to ‘conduct any mediation conference with Plaintiff.

10. On July 8, 2013, Plaintiff attempted to serve upon a person named
Jody Hawkins a Complaint in the ébove-captioned' mat;cer.

11. I do not personally know Jody Hvawkins; but I can attest to the fact
that Jody Hawkins'is not; has never been and was not on .july 8, 2013 an employee,
agent or ijepresentati{Ie of Coastal.

12. Upon information and belief, Jody Hawkins is and was on July 8, 2013
an employee, agént or representati%re of Ch:arle'ston Surgical Center, L.P, one of the

'Defendants whd has settled this case With Plaintiﬁ'.

13. The Cdrhpléint named Christine Thompson, M.D.-(“Dr. Thompson”) as
a Defendaht. o

14. Dr'.'Thc’mipson is an'independent contractor whose medical services are

' vretained' by Coastal. o
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15. Dr. Thompson was working as an independent contractor on behalf of

Coastal in April of 2012 and at all times relevant to the '.Coxnplaint filed in the
above-referenced case.

16 " Dr. Thompson, as an independent contractor .of Coastal, provided
medical care and treatment to Martha E. Preston in' April of 2012.

* FURTHER AFFIANT SAYETH NOT!

e Qe
Wendy B. Sahders, MBA CMPE CANPC

SWORN TO AND SUBSCRIBED before me
this __LH_T_ day of ‘QC e

p&%-u 4; & , 2013

oA

NOTARY PUBLIC FOR SOUTH CAROLINA

MY COMMISSION EXPIRES: L]21] 208
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Christine Thompson, M.D.,” -

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

Willie Preston, individually and as the -
Personal Representative of the Estate of
Martha Preston, Deceased,

C/A No. 2013-CP-10-03054

)
)
)
)
)
. ) '
Plaintiff, ) MEMORANDUM IN SUPPORT OF
) "DEFENDANT COASTAL
Versus ) ANESTHESIA ASSOCIATES, LLC'S!
o ) MOTION TO DISMISS FOR LACK
) OF SUBJECT MATTER
) JURISDICTION OR, IN THE
) ALTERNATIVE, TO SET ASIDE
) !
)

ENTRY OF DEFAULT

Surgical Care Afﬁliateé, LLC, Charleston
Surgery Center, L.P.; Laura Bilancione, .
R.N.: Coastal Anesthesia Associates; and

Defendants.

COMES NOW Defendant Coastal Anesthesia Associates, LLC (hereinafter
“t‘his Defendant”), by éhd thr;)ugh its undersigned counsel, pursua{nt to SC Code
Ann. § 15-79-125 and Rules 4, 5, 6(b), 55, and 60 of the South;'Carolina Rules of
Civil Procedufe (“SCRCP”), and submits this Memorandum in Support of its Motion
to Dismiss Plaintiff's Compiaint against- this Deféndant for lack of subject matter
jurisdiction, or in the alternative, to Set Aside fhe 'Entry of Default and retroactively
enlarge the time for this Defendant to Answer Plaintiff's Sﬁmmons and Coinplaint.
In support of its Motion, this Defendant would state aé follon:
FACTS
" This is a medical fnalbraétice action ﬁied ‘against the - above-named
Defendants wherein Plaintiff é.lleges tha.t Defendants were negligen,_t‘«in performing
his wife’'s knee surgéry ana her. subsequent treatment in April of 2012. "On
November 13, 2012, Plaintiff ﬁled}li Noti(;é"of AIntAént- 'nam»ing as defendants Surgical
Afﬁiiates, LLC, Chaﬂeston Surgery éehte%,. LP Nurse Doe, Christine Thompson

M.D. (hereinafter “Dr. Thompson”j and 'ABC Aneéthesia ‘Group. ‘»(See‘Exhibit 1,

! Improperly identified as “Coastal Anesthesia Associates.”
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Plaintiffs Notice of Intent to File Suit, 2012-CP-10-741-3, hereinafter “Notice of
Intent”). Notably, Plaintiff failed to name this Defendant as a party to the Notice of
Intent |

Counsel for this Defendant filed a Notice of Appearance on behalf of Dr.
Thompson but not on behalf of this Defendant as this Defendant was not named in
- the Notice of ~Intentu (See E xhlblt 2) On December 10 2012 Plaintiff filed
' Cert1ﬁcates of Serv1ce ev1denc1ng service on Surglcal Care Afﬁhates LLC,

Charleston Surgery Center, LP and Dr. Thompson (See Exhibit 3 Certlﬁcates of

Service). In addition to failing to name thls Defendant as a party to his Notice of

Intent Pla1nt1ff fa11ed to properly serve th1s Defendant with the Notice of Intent.

(See Exhlblts 4 and 5, Affidawts of Randall Kerns M.D. (“Dr. Kerns ) and Wendy
B. Sanders, MBA CMPE CANPC (“Sanders”) |

A pre- sult medxatlon occurred on Apnl 1, 2013 ‘and James B. Hood of Hood

"Law Firm, LLC attended via telephone on behalf of Dr. Thompson Chad McGowan
of McGowan Hood, & Felder attended for Plamtlff and J ack Gresh of Hall, Booth,
Smlth P.C. attended on behalf of the Defendant nurse and surgery center. The
mediation ended with the partles at an impasse. (See Exhibit 6, Medlatlon Results
Form). Notably, hecause it was not named or properly served with the Notice of
Intent, neither “ABC Shtgical group” nor this Defendantparticipated in pre-suit

med1at10n | l‘ | |

On May 24, 2013 Plalntlff restyled h1s caption and filed his Complamt
naming — for the first tlme - thls Defendant. Because Plalntlff failed to (a) name
this Defendant in Ahi‘vs Notice of In‘tent,.(h) properly serve this Defendant with the

Notice of Intent, (c) allow-this Defendant to participate in the mandatory pre-suit
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mediation conducted on April 1, 2013 or (d) properly serve this Defendant with the

Complaint, this Court lacks subject. matter jurisdiction over thi

r 1S Defendant and -
Plaintiffs Complaint should be dismissed against this Defendant

On July 8, 2013, Plaintiff attempted service of the Complaint on this
Defendant via Certified Mail

However, Plaintiffs attempted service of the

Complaint upon this Defendant was clearly deficient for two reasons

First, as
stated above and throughout this Defendant

s Motion and Memorandum, this
Defendant was never'n

amed nor properly served with the Notice of Intent, nor did
this Defendant participate in the mandatory pre suit mediation process

Second,
Plaintiff failed to properly serve this Defendant with t

he Complaint.

Plaintiff
attempted to serve this Defendan

t with the Complaint by serving Jody Hawkins

(See Exhibit 7). However, Jody Hawkins is not, has never been and was not on

July 8, 2013 an employee, agent or representative of this Defendant

(See Exh1b1t 5,
Aff. of Sanders). Upon information and belief, Jody

Hawkins is and was on July 8
92013 an employee, agent

or representativé of Charleston Surgery Center, L.P, one
of the Defendants who has settled this case with Plaintiff. 1d

In his Complaint, the only theory of recovery against this Defendant is
premised upon the alleged vicarious liability (or -non-delegable duty of care) of its
independent co

ntractor Dr. Thompson (See Exhibit 8, Plaintiff's Complaint)

Dr. Thompson filed her Answer on June 3, 2013. (See Exhibit 9). Plaintiff
has never asserted that Dr. Thompson’s Answ

er was -untimely filed. In spite of
Plaintiffs failure to (a) na

me th1s Defendant in his Notice of Intent (b) properly
serve thi

s Defendant thh the Notice of Intent, (c) allow this Defendant to

participate in the mandatory pre-suit mediation or (d) prop

erly serve this
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Defendant with the Complamt in an , abundance of caut1on this Defendant filed an

Answer to Plarntlffs Complamt on September 23, 2013 (See Exhibit 10, this

Defendant’s Answer). Both Answers of Dr. Thompson and this Defendant contain
several meritorious defenses and affirmative defenses..

Plamtlff conducted an additional mediation on September 23, 2013 with all
Defendants in this case other than this Defendant "and Dr. Thompson. All
Defendants except for this Defendant and Dr. Thompson settled with Plaintiff, and
this Court approved the.hsame on November 4, '2013. (See Exhibit 11).

After this Defenddnt had filed an Answer to Plaintiffs Complaint, Plaintiff
filed his Application'for Detault Judgment and Request for a Damages Hea‘ring on
September 26, 2013 (See E hlblt 12). Th1s Court entered an Order of Default on

November 25, 2013 (See Exhibit 13). This Defendant ﬁles the accompanymg

affidavits and Memorandum in Support of its Motion to Dismiss Plaintiffs Complaint
against this Defendant for lack of subJect matter jurisdiction, or in the alternatrve, to
Set Aside the Entry of Default and retroactively enlarge the time for this Defendant
to Answer Plaintiff's Summons and Complalnt

ARGUMENT

Plaintiffs Application f0r~Default Judgment and Request for a Damages
Hearing should be denled and P1a1nt1ff s Complaint against this Defendant should
be disrmssed for lack of subject matter jurisdiction due to Plamtrff s failure to
comply with S.C. Code § 15:79-125. In the alternative, this Court should Set Aside
Pla1nt1ff S Entry of Default because good cause exists. In the event this Court does

not dlSInISS Plalntlff s Complaint against’ thls Defendant, this Defendant requests
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-that this Court retroactively enlarge the amount of time for this Defendant to

Answer Plaintiff's Comblaint.

A. This Court Lacks Subiect Matter Jurisdiction Because of Plaintiff’s
Failure to Comply with the Requirements of S.C. Code § 15-79-125.

Because Plaintiff ‘failed to fulfill the pre-litigation fequirements set forth

under S.C. Code Ann. § 15-79-125, Plaintiffs Complaint against this Defendant

should be dismissed.

Subject matter jurisdiction “refers to a court’s constitutional or statutory

power to adjudicate a case.” Johnson v. S. Carolina Dep't of Prob., Parole, & Pardon

Servs., 372 S.C. 279, 284 (2007). “The Legislature has the authority to limit

the subject matter jurisdiction of a court that it has created.” Howard v. S. Carolina

Dep't of Corr., 399 S.C. 618, 627 (2012). Moreover, “[a] court lacking subject matter

jurisdiction . . . has no authority to act regardless of the geégraphical location or

consent of the litigantg.” Dove v. Gold Kist, Inc., 314 S.C. 235, 238 (1994):

S.C. Code Ann. § 15-79-125 limits the circuit court’s ability to hear a medical
malpractice suit and deprives it of subject matter jurisdiction until the substantive
pre-litigation requiréments set forth in the statute have been fully fulfilled. Prior to

filing a summons and complaint, a plaintiff must “contemporaneously file a Notice

of Intent to File Suit and an affidavit of an expert witness.” S.C. Code Ann. § 15-79-
125(A). The Notice of Intent “must name all adverse parties as defendants” and 1s

required to “be served upon all named defendants.” Id. (emph'asis added).

Following Service of the Notice of Intent, “[w]ithin ninety days and no later than

one hundred twenty days from the service of the Notice of Intent to File Suit, the

parties shall participate in a mediation conference . . . .0 Id. § 15-79-125(C).
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(emphasis added). A plaintiff may only file a  summons and complaint after the
parties are unable to reach a resolution at pre-suit mediation. 1d. § 15 79-125(E).

' The Supreme Court recently intel‘preted the ’intent of the legislature when
passmg S C. Code Ann. § 15-79-125 as servmg “to provide an informal and
expedlent method of culhng prospectwe medical malpract1ce cases by fostenng the
settlement of potentlally meritorious claims and d1scourag1ng the filing of frivolous

claims.” Ross v. Waccamaw Cmty. Hosp., 404 S.C. 56, 63, 744 S.E.2d 547, 550

(2013). When a plaintiff correctly follows the requirements for service a Notice of
Intent and afﬁdav1t this provxdes ‘notice to potentlal defendants of the claim and
qualifies potential plaintiffs and defendants to engage 1n’ prelitigation discovery.”
Ranuccl v. Cram 397 S.C. 168, 178, 723 S E.2d 242, 247 (Ct App 2012).

In th1s case, Plaintiff completely failed to follow the reqmrements set forth
under § 15-79-125 with respect to this Defendant and -as such, thlS Defendant
_never recelved proper notlce of Plaintiff's potential suit against"it or an opportunity
to participate in  pre- _suit mediation, as is required by South Carolina statutes The
language of the statute plainly“reqmres that a plaintiff “name all adverse parties as
defendants” in the Notlce of Intent S. C Code Ann. § 15-79-125 (emphasis added).
Plaintiff failed to name. th1s Defendant in the Notlce of Intent.

Naming a generic “ABC Anesthesia- Group” 18 no substitute for actually
naming this Defendant,‘ as it does not provide clear noticelof an impending claim.
Moreover, at no point did Plaintiff ever seek to amend his Notice of Intent to
actually include this Defendant. In fact, the first time that this Defendant was
actually named as a defendant was in Plaintiffs Complaint on May 23, 2013, in

complete d1sregard of the requlrements of § 15-79-125.
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Furthermore, Plaintiff never served this Defendane with a copy of the Notice
of Intent naming this Defendant ‘as .a party, as is required by th.e statute. (See
Exhibits 4 and 5, Affs. of Kerns and Sanders). The statute unequivocally states
that the Notice of Intent “must be served upon all named defendants in accordence
with the service rules for a summons and complaint outlined in the.SQuth ¢erolina
Rules of Civil Procedure.” S.C. Code Ann. § 15-79-125(A) (erpphasis added). Yet, at
no point did Plaintiff ever deliver a copy of the Notice of Intent to an officer, a
managing or general agent, or any other agent authorized to receive service of
process of this Defendant, naming this Defendant as a party’ to the Nopice ef Intent.
See Rule 4(d)(3), SCRCP. |

Moreover this Defendant was not given the opportumty to part1c1pate in pre-
suit mediation with Plaintiff. (See Exhibits 4 and 5, Affs. of Kerns and Sanders).
Pre-suit mediation was held on April 1, 2013, with all other parties iﬁ attendance
except for this Defendant. By not giving this Defendant a chance to mediate these
clainms prior to filing suit, Plaintiff contradicted the intent of the legi'sl'ature ip
passing § 15-79-125.. ‘11‘1 fact, the statute itself only allowska suit after “the matter
cannot be resolved through mediation.” S.C. Code Ann. § 15-79-125(E). There was
no mediation between this Defendant and Plaintiff, and ac_eordingly, apsf suit filed
by Plaintiff against this Defendant was ‘improperly filed in violation.-of the pre-
htlgatlon requn'ements of § 15-79-125.

Therefore, because Plaintiff failed to follow the requlrements set forth in S C.
Code Ann § 15-79-125, the suit agamst thlS Defendant should be dismissed for lack
of subject matter jurisdiction. Furthermore, as previously stated, thlS Defendant

was ‘never properly served with the Complaint. (See Exhibit 5, Aff. of Sanders).
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Therefore Plamtlff s Application for Defanlt Judgment and Request for a Damages
Hearmg were 1mproper1y filed, and this Courts Entry of Default should be set
aside. | |
B. Good Cause Exists to Set Aside the Entry of Default

In the inst'ant case, Plaintiff is applying for Default Judgment pursuant to
erle 55(b)(2)' of the SCRCP and concurrently requesting a damages heering.
Plaintiff also sought an Order of Default pursuant to Rule 55 of the SCRCP, which
the Court has entered.

Rule 55(c) of the SCRCP gives the trial court discretion to set aside an entry

of defanlt Roberson V. S. Fin. of South Carolina, Inc., 365 S.C.‘G., 9, 615 S.E.2d 112,
114 (2005). " Rule 55(c) prov1des that a court may set aside an entry of default where
“good cause’ ex1sts “In deudmg whether good cause exists, the trial court should
consider the followrng factors: (1) the timing of the defendant's motion for relief, (2)
whether the defendant has a meritorious defense, and (3) the‘degree of prejudice to

the plaintiff if rehef is, granted ” chhardson v. P.V.. Inc., 383 S.C. 610, 682 S.E. 2d

263, 266 (2009) (citing the Wham factors discussed in Wham‘v. Shearson Lehman

Bros.. Inc., 298 S.C. 462, 465, 381 S.E.2d 499, 501-02 (Ct App. 1989)).

Good cause is a relatively low standard compared to the much more rigorous
standard applied to setting aside default judgments pursuant to Rule 60(b), SCRCP.
See id. (“The standard for granting relief from an entry of default 1s good cause
under Rule 55(c), SCRCP;jwhile the standard ié more rigorous for granting relief
from .a default judgment under Rule QO(b)., -SCRCP”). | |

The defaulting ;;arty should also “provide an explanation for the default and

give reasons why vacation of the default entry would serve the interests of justice.”
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Sundown Operating Co.. Inc. v. Intedge Indus.. Inc.; 383 S.C. 601, 607, 681 S.E.2d

885, 888 (2009).

- As exf)lained in the affidavits of Dr. Kerns and Wendy Sanders (Exhibits'4
and 5), Dr. Kerns is"the managing partner of this Defendant and Ms. Sandefs
serves as this De’fe.ndant’s administrator/ofﬁce manager. At no point in time did Dr.
Kerns, Ms. Sanders, or anyone else authorized to receive service of process on behalf
of this Defendént, éver receive service of a Notice of Intent to File Suit naming this
Defendant as a party to the Notice of Intent. At no pomt in time did Plaintiff or
Plaintiffs counsel contact Dr. Kerns, Ms. Sanders, or anyone else authonzed to
receive service on behalf of this Defendant, to make this Defendant aware that
Plaintiff intended to include this Defendant as a party to the Notice of Intent.

At no ﬁdi_nt in time did Dr. Kefns, Ms. Sanders, or anyone else authorized to
receive servicé of process on behalf of this Defendant,’ receive notification of a

scheduled pre-suit mediation conference with Plaintiff and the other Defendants in

this case.

On July 8, 2013, Plaintiff attémpted to serve upbn a pérson named Jody
Hawkins the Complaint in this matter. Ms. Hawkins 1s not, has never been and
was not on July 8, 2013 an employee, agent or represe;ltative of this Defendant.
Upbn information and belief, Ms. Hawkins is and was on July 8, 2013 an employee,
agent or representative of Charleston Surgical Center, L.P, one of the Defendants
‘who has settled this case with Plaintiff.

In light of the fact that this Defendant had not been naméd in the Notice of
Intent and this Defendant was not properly served with the Complaint, Dr. Kerns,

with knowledge of the lawsuit against Dr. Thompson, believed that no further
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actions were needed oﬁ the part of thisl'Defendant: Dr. Kerns believed that because
Dr. Thompson was in the process of defending herself in the lawsuit, her defense
applied equally to this Defendant. Dr. Kerns reasonably believed that this
: Défendant was not even involved in any lawsuit.

In the event this Court refrains from: dismissing the case against this
I')efendant/for lack of subject matter jurisd-iction, good{cause exists for this Court to
‘.s‘et aside this default pursﬁaht to Rule 55(c) of the SCRCP. The interests of justice |
will be served bécaué_e it will allow this lawsuit to be de'termined base@ on its
merits. | In addition, and as shown above, Plaintiff has failed to comply with. South
Carolina’s medical malpractice statutes.

1) Timing

The Order Entering Judgment agaiﬁst Coastal Anesthesia Associates was
filed on November 25, 2013. As the Clerk’s office was closed for the Thanksgiving
holiday, this Defe'nd‘ant is filing the instant Motion to Set Aside.. as quickly as
reasonably possible. Additionally, no significant evvents have taken place in this
éa_se since Plaintiff filed his Appl«icatior‘xl for Default Judgment. _Furthermore,
despite Plaintiffs improper attempts to serve this Defendant with the Cpmplaint,
this Defendant filed an Answer to-the Complaint before Plaintiff even filed his
Application for Default J udgment. and Request for a Damages Hearing. Therefore,
this Defendant meets the timing element of goo;_i cause.

2) Meritorious Defense

“To establish that he has a meritorious defense, a complainant need not show

that he would prevail on the merits, but only that his defense is meritorious.”
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McClurg v. Deaton, 380 S.C. 563, 575, 671 SE.2d 87,7 93-94 (Ct. App. 2008) affd,

- 895 S.C. 85, 716 S.E.2d 887 (2011).

A meritorious defense need not be perfect nor one which can be
guaranteed to prevail at a trial. It need be only one which is worthy of
a hearing or judicial inquiry because it raises a'question of:law
deserving of some investigation and discussion or a real controversy as
to real facts arising from conflicting or doubtful evidence. :

Mictronicé. Inc; v. S. Carolina Dep't of Revenue, 345 S.C. 506, 511, 548 S.E.2d 223,
226 (Ct. App. 2001). |

In the instant c.ase, ‘this Defendant has raised 'sevefél meritorious defénses ‘
in its Answer and af.ﬁrmagltive’defenses. " In addition, as the bnly real avenue of
recovery againét this Defendant is premised upon the’ alleéed vicarious liability (or
non-delegable duty of .c;are) of its independent contractor Dr. Thompson, the
defenses raised in her Ariswér (Exhibit.9) and affidavit shoﬁld be considered as well.
A(,Sig Exhibit 14, Afﬁaavit of Dr. Thompson). |

As this is a medical malpractiée lawsuit, the singlé most important issue 1s
whether‘any defendant deviated froﬁl the. étandard of care. -This Defendant and Dr.
' Thompson héve both.raised the affirmative defense that they did not deviate from
the standard of care. (See Exhibits 4, 9. 10 and 14). They have also assert"ed the
defense that theii actions were not the proximate cause of harm. Id. Therefore,
this Ijefendant has showed it has a meritorious defense.

3) Degreé of Preiudice‘

Courts favor settling disputes on their merits unless the degree of prejudice

against a party is so great as to hold otherwise. Williams v. Watkins, 384 S.C. 319,
327, 681 S.E.2d 914, 918 (Ct. App. 2009}. When analyzi“ng'the degree of prejudice,

South Carolina courts.take. a practical approach and look at what actions have been
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done in the case.. Id. Where little discovery and investigation has oecurred, courts
are less hkely to find that the degree of prejudice 1s hlgh 1d.

The instant lawsuit was very recently filed. The Complamt was filed in July
of th1s year, and only written discovery has been exchanged No depositions have
been taken, nor have expert W1tnesses been. 1dent1ﬁed On July 3, 2013, Dr.
Thompson served on Pla1nt1ff four sets of discovery requests On August 14, 2013,
Dr. Thompson served on Plaintiff an addltlonal dlscovery request To date, Dr.
Thompson has not -receiﬁved »Plaintiff s responses to any o.f these discovery requests,
and no extension was asked for or granted Plaintiff's responses to the discovery
requests served on July 3 were due on August 4, 2013 Pla1nt1ff s responses to the
discovery requests served on August 14 were due on September 15 2013 Plaintiff
has given 'no explanation as to Why he has failed to respond to Dr. Thompson’s
dlscovery requests. Plaintiff should therefore not be allowed to claim any prejudice
frorn allowing th1s Defendant to respond to the substantwe allegations of the
Complaint, while at the ‘same tlme failing to respond to basrc dlscovery requests
served by Dr. Thompson, a party Plamtlff does not even argue is in default

Allowing this Defendant s Answer to stand will cause no delay nor will 1t
cause any pre]udlce to Plalntlff Moreover as the alleged vicarious 11ab1l1ty (or non-
delegable duty of care) of th1s Defendant’ s 1ndependent contractor Dr. Thompson is
Plaintiffs only theory of recovery agamst thls Defendant, Plamt1ff s recovery
against this Defendant is completely contingent upon 2 ﬁndmg of liability on the
part of Dr. Thompson. Dr. Thompson is still a party to this suit and‘has denied that
she deviated from vlthe standard of care in her care and treatment of Martha

Preston. Thus, Plaintiff will have to wait for a final determination of any alleged
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hab1hty on the’ part of Dr. Thompson before attemptmg to recover from this
Defendant As such, Plamtlff 18 unable to show that any preJudme W1ll result from
setting aside the Entry of Default. .

Thts Defendant has‘ met all of the elements of good cause; therefore, this
Ceurt should set aside the Entry of Default and deny Plaintiff's 4App1ication for

Default J udgment

C. This Defendant is Also Entitled to Rehef Under Rule 60

In the event this Court refrain_s from dismissing the case against this
Defendant for lack of subject matter jurisdiction and does not set aside the Entry of
" Default pursuant to Rule 55(c) of the SCRCP, this Defendant also meets the more
strmgent requlrements under Rule 60(b) for SCRCP for th1s Court to set aside the
‘Entry of Default. ‘Rule 60 provides that “the court may relieve a party or his legal
representative from a final judgment, order, or proceeding for the following reasons:
(1) mistake, inadvertence, surprise, or excusable neglect; . [or] (4) the judgment s
void . .. Rule 60(b), S C.R.C.P. A defaulting party must also meet the above factors
for good cause as well.

1) Mistake and Excusable Neglect
“In determining whether to grant relief under Rule 60@)(1), the court
must consider the follow'tng factors: (1) the promptness with which relief is sought;

(2) the reasons for the failure to. act promptly; (3) the existence of a meritorious

defense; and (4) the prejudice to the other party‘.”' R,ouvet v. Rouvet, 388 S.C. 301,

309 696 S.E. 2d 204 208 (Ct App. 2010).
As the maJonty of these factors were explored above, this sect1on will

simply highlight some of the key facts. In the instant case, a Notice -of Intent was
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ﬁled_.naming Dr. Thompson as a Defendant: This Defendant was not named or -
served with the Notice of Intent and was not properly served with the Complamt
This Defendants managing partner and office manager/adm1mstrator reasonably
believed that this Defendant was not involved in the lawsuit other than tangentially
through 1ts independent contractor Dr. Thompson.-t
2) Judgment is Void

“The deﬁnition of ‘void' under the rule enly encompasses judgments from

courts which failed to provide proper‘ due process, or judgments from. courts which

lacked subject matter jurisdiction or personal jnrisdiction.” Linda Mc Co., Inc. v.

' Shore, 375 S.C. 432, 438, 653 S.E.2d 279; 282 (Ct. App. 2007) affd as modified, 390
5.C. 543, 703 S.E.2d 499 (2010).

Here, Plaintiff failed to.follow -the s_nbstantiverequirements of S.C. Code
Ann. § 15-79-125 as to this Defendant. These requirements grant this Court subject
matter jurisdiction over tlfe dispute.A Therefore, any order filed against this
Defendant in this ease is void for lack of subject'mattef' jurisdiction. Moreover, by
failing to follow the substantive rules of the statute, Plaintiff has also failed to
provide this Defendant with proper notice and due process, thereby making any
judgment against this Defendant 51m11ar1y void. Therefore, this Defendant is
entitled to relief under Rule 60 of the SCRCP

D. Good Cause Ex1sts to Enlarge the Time for thls Defendant to File an
Answer.

Should the Complamt not be’ dlsmlsqed as to this Defendant for lack of
subject matter Jur1sd1ct10n good cause ex1sts for the Court to retroactlvely enlarge
the time for this Defendant to ﬁle an Answer. Rule 6(b) of the South Carolina Rules

of Civil Procedure allows courts to extend the time penod for a party to file an

14
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Answer “for good cause shown.” Rule 6(b), SCRCP. Plaintiff failed to foi_low the
pre-litigation requirements of S:C. Code Ann. § 15-79-125 and did not give this
Defendant an opportunity to participate in 'rpre-suit mediation. One requirement
under § 15-79-125 is that all adverse parties be served in accordance with the South
Carolina Rules of Civil Procedure. S.C. Code Ann. § 15-7 9-125. The SCRCP require
that papers, such as a Notice of Intent, be served on organizaﬁons like this
Defendant by sgr‘ving “an officer, a manéging or general agent, or . . . any other
agent authorized by appointment or by law to receive service of process . . . " Rule
4(d)(3), SCRCP; ‘Nonetheless, Plaintiff failed to eQer serve a copy of the Notice of
Intent on this ]jéfendant naming this Defendant as a party to the suit, as is
required by SC Code Ann. § 15-79-1;25. (See Exhibits 4 and 5).

Furthermore, Plaintiff never properly served this Defendant with the ‘
Complaint, rather serving the ‘Complaint on a persbn .th has never been an
employee, ageht or ;epresentative of this Defendant. As such, becéuse of Plaintiff's
" improper attempted service, nb subject‘matter jurisdiction ever existed over this
Defendant, and good cause exists for this Couft to retroactively extend the time for
this Defendant to file an Answer to Plaintiff's Complaint through September 23,
2013.

CONCLUSION

For the foregoing reasons, this Defendant respectfully requests that the
Court grant this Defendant’s its Motion to Dismiss Plaintiff s Complaint against this
Defendant for lack of subjec£ matter jurisdiction, or in the alternative, to Set Aside the
Entry of Default and retroactively enlarge the time for this Defendant to Answer

Plaintiffs Summons and Complaint.
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HOOD LAW FIRM, LLC
172 Meeting Street
Post Office Box 1508
Charleston, SC 29402
Phone: (843) 577-4435

. Facsimile: (843) 7 22-1630
Email: Info@hoodlaw.com

‘ /”7 _Z /.»/Z-J |
Z“Robert H. Hood (SC #2599)

James B. Hood (SC #70212)
A. Walker Barnes (SC # 78485)

Attorneys for Defendant
e i i , LLC?
12/ ’ Coastal Anesthesia Associates
, 2013
“Charleston, South Carolina

CERTIFICATE OF SERVICE
I certify that on this date a copy of the foregoing
was served on each party or counsel of record by
mailing, [ e-mailing, [facsimile, or [ Jhand delivery in
the manner prescribed by the applicable Rule of Civil
Procedure. .

This ) dayof__ D0 . 2018.

I adnan (A \‘,«(//y

7 4

~

2 Improperly identified as “Coastal Anesthesia Associates.”
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STATE OF SOUTH CAROLINA
" COUNTY OF CHARLESTON

Willie Preston, individually and as PR of
the Estate of Martha Preston, deceased

Plaintiff(s)
YS.

Surgical Center Affiliates, LLC.: Charleson
Surgery Center, LP, Nurse. Dos,
Thompson, MD, and ABC Anesthesia Group

Defendant(s)
Submitted By: Chad McGowan

Address: 1539 Health Care Drive, Rock Hill, SC 29732

Christine -

)
)
)

)

)

)

)

)

)

)

)
SC Bar #:
Telephone #:
Fax #:
Other:

E-mail:

9943
- 803-327-7800
803-328-5656

IN THE COURT OF COMMON PLEAS

CIVIL ACTION COVERSHEET

2.Ch- 10- 7413

. emegowan@mcgowanhood.com

NOTE: The coversheet and Information contained herein aeither replaces nor supplements the filing and service of pleadings or other papers as
required by law. This Jorm is required for the use of the Clerk of Court for the purpose of docketing. 1t must be filled out cumplclr.ly, sigued,
and dated. A copy of 1his coversheet must be served on {he defendant(s) slong with the Summons and Complsint.

DOCKETING INFORMATION (Check all that apply)
* I Action Is Judgment/Settlement do not complete

[0 NON-JURY TRIAL demanded in complaint.

This case is subjectto ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.

This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Ru les.

This case is exempt from ADR. (Proof of ADR/Exemption Attached)

JURY TRIAL demanded in complaint

OROR

NATURE OF ACTION (Check Qne Box Below)

'DDCID

" Contracts Torts - Professional Malpractice
[0  Conslructions(100) [  Dental-Malpractice (200)
O Debt Collection (116) [0  Legui-Maipractice (210)
O Employmeat (120} O  Medicat Malpraciice (220)
O General (130) Previous Notice of intent Case ¥
[0 ABreachofComreci(140) 20 CP- -
(o} Other (199) X  Notice/ File Med Mat (230)
O Other (299)
[nmaie Petitions Administrative Law/Reliel
O PCR{500) O  Reinstaic Drv. License (800)
O Mandamus (520) O . Judicial Review (810)
[J WHabeas Corpus (530) [0 Relicf(820)
O Other (599) [@  Permanent Injunction (830)
O  Forfeilure-Petition {840)
[0  Forfeilure—Consent Order (850)
O Other (899)
Special/Complex /Other
Environmental (600) [0 Pharmaceuticals (630)
Aulomobile Arb. (610) [0 Unfair Trade Practices (640)
Medical (620) [ Out-of State Depositions (650)
Oitber (699) [0 Motion to Quesh Subpocaa in
am Out-of-County Action (660)
O Sexual Predator (510)

Submitting Party Signature:

Toris — Personal Injury
Assault/Slander/Label {300)
Conversion (310)

Motor Vehicle Accident (320)
Premises Liability (330) , -
Products Liability (340)
Personal Injury (350) .
Wronglul Death'(360)

Other (399)

Qoooooao

Judgments/Scitlcments
Death Settiement (700)
Forcign Judgment (710}
Magistrate's Judgmeat (720)
Minor Settiement (730}
Transcript Judgment (740)
Lis Pendeas (750)

Transfer of Structured

Serdement Peyment Rights

Application {760)

[0 Confession of Judgiment (770)

[ Petilion for Workers
Compensation Scitlement
Approval (780)

[] Other (799)

goooooo

0 Cogoooooood

Date:

0

QoooBod

11/9/12

Rerl Property
Claim & Delivery (400)
Condemnation (410)
Foseclosure (420)
Mechanic’s Lien (430)
Partition'(440)
Possession (450)
Building Code Violation (460)
Other (499)

Appeals
Arbitration (900}
Magistrate-Civil (510)
Magistrate-Criminal (920)
Municipal (930)
Probsic Court (940)
SCDOT (950)
Worker's Comp (960)
Zoning Board (970)
Public Service Comm. (990)
Employnent Security Conm (991)

Other (999) T

EXHIBIT

gl

Note: Frivolous civil proceedings may be subject to sanclions pursuant to SCRCP, Rule ], and the Soul-h Carolina Frivolous

SCCA /234 (04/2012)
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Civil Proceedings Sanctions-Act, S.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (04/2012)

- -
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FOR MANDATED ADR COUNTIES ONLY
Allendale, Anderson, Beaufort, Clarendon, Colleton, Florence, Greenville, Hampton, Hoxry,
Jasper, Lee, Lexington, Pickens (F amily Court Only), Richland, Sumter, Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

|. The parties shall select a neutral and file a “Proof of ADR” form on.or by the 210" day of the filing of this
: action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.
2. The initial ADR conference must be held within 300 days after the ﬁl.ing of the action.
3. Pre-svit medical malpractice mediations required by S.C. Code §.] 5-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suxt" or as the court directs. (Medical
malpractice mediation is mandatory statewide.) '

4. Cases are exempt from ADR only upon the following groundsé

. h
a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

4
b Requests fqr temporary refief; ;;
| c. _'Appeals
d. };051 Convvicti'on 1;elief matters;
e. Contempt of Court proceedings;
f. Forfeiture proceedings byought by governmental entities;

g. Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

5. 1In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Nofé: You must comply with the Supreme Court Rules regardint ADR.
Failure to do so may affect your case or may result in sanctions.

SCCA /234 (04/2012) C . Page 3 of 3
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STATE OF SOUTH CAROLINA *
'"COUNTY OF CHARLESTON

Willie Preston, individually and as PR of
the Estate of Martha Preston, Deceased

Plaintiff,

\8

Civil Action No: \1’(prl°:lq‘> |

IN THE COURT OF COMMON PLEAS

' S
NOTICE OF INTENT T FILE SUIT
, . -~ ?(_: '{5
. P2l L
Surgical Center Affiliates, LLC, . - \ S —
Charleston Surgery Center, LP, Nurse ?:;7.‘.", o
_ Doe, Christine Thompson, MD, and ABC ’:f(é’ =
. Anesthesia Group, - - R \‘ %:‘2 =
_ V22 o
Defendants. \ e @

\
. S ] {
Pursuznt to S.C. Code Ann. 15-79-125, Plaintiff files this Notice of Intent- to File Suit.
Attached as Exhibit A is Plaintiff's short and plain staterment of the facts. Attached as Exhibits B

and C are affidavits from expert witnesses delineating at least one negligent act or omission

which would allow. the Plairitiff to recover damages from Defendants in this case. Attached as
Exhibit D are answers to Standard Interrogatories as-set forth in S.C.R.C.P. 33 (b).

Chad A. McGowan
Ashley Creech

McGowan, Hood & Felder, LLC
1539 Health Care Drive

Rock Hill, South Carolina 29732 ..
(803) 327-7800 ‘

(803) 328-5656 Facsimile

cmepgowan@mcgowanhood.com

' | _ Rock Hill, -S,outh‘Carolina
November , 2012 , :
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STATE OF SOUTH CAROLINA TN THE COURT OF COMMON PLEAS

L e el

. COUNTY OF CHARLESTON © C. A. No: 12-CP-
Willie Preston, individually and as the )

Personal Representative of the ).

Estate of Martha Preston, deceased )

Plaindffs,

Coinpléint for Damages

(Jury Trial Demanded)
VS, :

Surgical Center, L.P; Jane Doe, R.N.;
ABC Anesthesia Group; and Christine
Thompson, M.D.

)

)

)

)

- ;
Surgical Care Affiliates, LLC, Charleston )
)

)

)

)

Defendants. )
)

Tbé Piaintiff, by and through his undersigned counsel; fora Complaint ‘against' the
Defendants, does hereb'y allege as follows:
PARTIES-
Plaintiff '

1. 'I:hc Plaintiff, Willie Preston, is the duly appointed i’crsén'a'i Repfésenfatiive of the
estate of Martha Preston. At all times Ielcvant hereto, Willic Preston was the husband of Martha
Preston. He bnngs these claims as PR for wrongful death and sumval and on behalf of hlmscl.f
for loss of consortium. Plaintiff is a citizen and remdent of Charleston County, South Carolina.
Defendants |

2. Defendant Surgical Care Affilliates, LLC is a corpoﬁﬂon organized and existing
under a state’s léws other than South Carolina and maintains an agent and/or joint venture in
Charleston County, SC known as the Charleston Surgmal Center, LP in Charleston County,

‘South Carolina. At all times relevant bereto, Surgical Care Afﬁhatcs LLC was a joint venture,
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‘principal or agent, with the entity employing certain purses and other medic;il staff at the
Charleston Surgical Center who at all .times relevant herefo, were employees acting within the
scope of their employment.

3. Defendant Charleston Surgery Center LP, is a South C&oﬁna hmned partnership
and is an agent, principal or joint venturer with Surgical Affiliates, LI;C. Charleston Surgery
Center nia'mtains its principal rﬁlacc of Businessin Chérleston County, SC and was the employer
of certain nurses and other medical providers that treated Mrs. Preston on'April' 18, 2012.

4, Defendant Nurse Jane Done, RN was the registered nurse who was in charge of
Ws. Preston’s post operative care, and is the same person who signed Pages CSC-,024 and CSC-
025 of the medical records. This defendant is also believed 1o be the safne person who
administered the dilaudid and other drugs to Mrs. Preston. Nurse Doe s believed to be 2 citizen
and resident of Charleston Cou'nty, SC and was at ﬂl times working withirr the course and scope
of her employment. |

5. Defendant Christine Thompson MDisa physncxan licensed by the state of South
Carolina and ‘holds herself out 1o the public as a specialist in the ﬁel,d_ qf anesthesiology. At all
times relevant hereto, Defendant Thompson was acting within £he émpe bf her employment with
Charleston Surgical Center,_LP or Surgical Aﬁiﬁatcs, LLC, and/or her bracticé that plaintiff calls

ABC Anesthesia Group at this time. Defendant Thoinpéon is a citizen and resident of Charleston

County, SC.

FACTUAL ALLEGATIONS

6. ~ On April 18, 2012, Mrs. Preston went to the Charlcston Surgery Center for ao out
patient knee surgery. The procedure was supposed to take-well less than a day, and Mrs. Preston

was to be returned home without staymg in any medlca.l facility overnight. . -
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© 7. After this .procedure, Mrs. Preston was sent from the Operating Room to the Post
Anesthesia Care Unit (‘PACU”). Dr. Thompson ordered, among otber things, ‘Dilaudid 0.2 mg
IV pm pain, may repeat every 5 minutes up.to 2 mg IV of 4 mg ’IV.” CSC 024. Both Dr.
Thompson and Nurse Doc signed this order.
8.  Nurse Doc administered the following medications to Mrs. Preston:

Dilandid 1 mg IV at 9:02

Dilaudid 1 mg IV at 9:06

Dilaudid 1 mg IV at§:21

Dilaudid 1 mg IV at 9:28

Phenergan 6.25 mg IV at 9:42

Percocet 1 by mouth at 9:42

9. " The dilaudid administered by the nurse was in excessof the physician’s order and
the nurse therefore was below the prevailing and accepted medical standard of care.

10.- Nurses have an ébhgation to foﬂoy doctor’s orders-unless in their professional
judgment doing so would put the patient at risk. In that case, Nurse_; are g)_gpecled to follow-up on
their concerns either with the physician or through their chaip g:>f command. It is never
appropriate for a nurse to give 4 doses of dilaudid, 1 mg EACH, when an order reads that the
- maximum per dose is 0.2 mg.

11.  Further, Charleston Surgery Center and Surgery Center Affiliates had poﬁcie§ and
procedures in place dictating when a patient could safely be discharééd. The Defendants used a
' sco_r'mg system, that provided that a patient must score at least a 16 on a scale from 16-18. Mrs.
| Preston scored only a 13, and was discharged-aayway.

12.  Asa back-up to this system, the physician, in this case Defendant Thompson, was

g
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supposed to evaluate the patient and the patient’s chart to sigﬁ off oﬁ the patient being fit for
discharge. Dr. Thompson signed a staternent that she had assessed Mrs. Preston and found her fit
for discharge. See, Anesthesia Record, CSC-021. This 1s shocking as Mrs. Preston at that tie
was under the influence of 4 mg Qf dﬂaudi¢ Phenergan, and Percocet, and the effects of those
drugs was profound. Mrs. Preston could fiot walk or.stay awake frpm the heavy meﬂicaﬁons. Dr.
Thompson never teviewed the patient’s -chart to determine if her order:was followed or to
determine if Mrs. Prcstoh could séfely be discharged. If she had, she would not have discharged
Mrs. Preston. |

13. Dr Thomspon had a duty and obligation to assess Mrs. Preston prior to ber
discharge as chl as to review her médical chart from the PACU. Dr. Thompson further had a
duty and of)ligation to perform this assessment in 2 competent manner. Dr. Thompson failed on
both accounts.

14, Mrs. Preston was sent home m the care of her husband who did his level best to
care for her. Mis. Preston was falling asl'eej? while walking‘to' her bedroom from her car: Mr.
Preston regularly checked pnﬂher, and the last time he checked on her, bgfore lunch time, Mrs.,
Preston was found to be not brealhmg | |

15. M Prcston called 911 and stasted to do CPR on his wife. EMS arrived and took
over care of Mrs. Prtston ultimately takmg her to MUSC in Charleston

16.  Mis. Preston was determined to be brain dead at MUSC from the Jack of oxygen
to her brain and she passed on April 23, 2012. |

17.  The cause of death was determined to be probable rmxcd drug toxncxty with
fentanyl promethazine, hydromsrphone, oxycodone and midazolam.” In other words Mrs.

Preston died from the drugs she was given at the Charleston Surgery Center.
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~18.  As a direct and p¥oximate result of the acts andfor omissions of Defendants, Mrs.v .
Preston did not receive proper treatment i a timely fashion. With proper,. standard of care
medicine, Mrs. Preston woula ﬁot haivg: suffered and woulci have’ not have died when she did and
would have had 2 normal life exipectancy. ‘ |

19.  The injuﬁes to and death of Mrs. Preston were the direct and.proximAaie result of
and was caused and occasicned by the pegligence, carelessness, rcclfleésness, willfulness, and

wantonness on the part of Defendants, in failing to possess and exeréise that degree of medical

training, competency, and skill ordinarily and customarily possessed and exercised by physicians

and medical staff under similar circumstances and thereby rendered inappropriate medical care to
Mrs. Preston by deviating from and falling below the prevailing and acceptable standards of care

in one or more of the following particulars, as follows:

AS TO DEFENDANT Nurse Doe, Charleston Surgery: Center LP, and Surgery Center
Affiliates, LLC: |

a.  Infailing to properly foliow the physician’s orders; . °

b. In giving too much médication;

‘c.  Infailing to pr0pérly assess Mrs. Preston;
d. In discharging Mrs. Preston under the circumstances;
€. In failing to pyo'per}y follow the policicé and procedxjres in place for discharge
“assessment;, and
f In Suc.h other ways as may be shown at trial

AS TO DEFENDANTS Thompson and ABC Ancsthesia Group
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g. - In failing to review the medical chart of the patient at the time Defendant
Thompson certified that Mrs. Preston was fit for diséharge;‘

h' In »failin:g to properly assess Mrs. Preston at the time 6f her d@schafge;

i In allowing Mrs Preston to be discharged; |

- In faiﬁpg to.realizé that the nurse grossly violated heir order by giving 1 mg doses
of dﬂaudid ia;(hen the order called for no more than 0.2 mg at a time; and

k. In ;uch other ways as may b;: shown at trial.

ATTACHED to lthg: ‘Notice of Intent, all-of which is. in,cé;rporated herein by reference, and
attached to this Complaint are affidavits of quaﬁﬁeci experts who will testify to at least one
breach of the standard of care by the Def;’,ndants ‘in fhis matter.
" | FOR A FIRST CAUSE OF ACTION
(SURVIVAL ACTION)

20.  Plaintiff reiterates paragraphs 1-19 above as if set forth verbatim berein.

21.  Asa direct and proximate result of the negligence, carelessness, gross negligence,
recklessness and departure from the professional standafc}s of care by Defendants, Mrs. Preston
suffered from éevere debilitating injuries which resulted in her pe@ment injury and disability,
-and conscious pain and suffering, as a result of which Mrs Preston is entitled to recover a sum to
compensate her estate f'qr her conscious pain and suffering, medical expenses, mental anguish,
loss of earnings capacity, loss of enjoyment of life, and other damages. Plaintiff is aiso entitled to
recover a sum of bunitive damages to i)unish and deter these defendants and qthers like them

 from similar condulct in the future. All damages-shoﬁld be in an amount determined by a jury in

-this action.

FOR A SECOND CAUSEOF ACTION
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(Wrongful Death) ‘

22. Plaintiff reiterates paragraphs 1-21 as if set forth verbatim herein.

23‘. As a direct and proximate result of the negligence, carelessness, gross
negligencc, recklessness and departure from the professional standards of care by Defendants,
Ms. Preston suffered from severe debilitating injuries which mu}tcdh‘ in her death, and thus the
negligence was the cauge of the Joss of the support, aid, society, comfort, and companionship of
her heirs at law. The estate is therefore entitled to recover from defendants a sum of money to
compensate the heirs at law for the medical expenses, funeral expenses, mental aﬁguish, 10§s of
earnings capacity, and loss for the.aid, society, comfort, and companionship of the decedent.
Plaintiff is also entitled to recover a sum of punitive damages to punish and deter these
defendants and others like them from s@lm conduct in the future. All damages should be in an
amount determined by a jury 1 this action.

" FOR A THIRD CAUSEOF ACTION
(Loss of Consortium) |
24. Plaintiff reiterates paragraphs 1-23 as if set forth verbatun herein.
- 25, Plaintiff Willie Preston, as the husband of Mrs. Mrs. Davis, has suffered a Joss of

consortium as a result of the actiqns and inactions of defendants. He is therefore entitled to an

award of damages to compensate her for ber loss of the society, comfort, companionship,

support, and good offices of his wife. Further, the Defendants’ actions in this case have been

reckless and/or grossly negligent and thus Plaintiff Andrew Strong is additionally entitled to an

award of punitive damages to punish and deter these defendants and others like them.
WHEREFORE, Plaintiffs, respectfully pray for judgment against the Defendants for

actual damages, special damages, consequential damages, and punitive damages in an amount to
- o>
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be determined by the jury at the trial of this action, for the costs and disbursements of this action
and for such other and further rehef as this court deems just and proper Plaintiff specifically
avers that the damages at issue in this case are more than $100,000, such averment made to allow

all manner of discovery under South Carolina Law,

Chad A. McGowan

Ashley Creech

McGowan, Hood, & Felder, LLC
1539 Healthcare Drive

Rock Hill, South Carolina 29730
(803) 327-7800 _

(803) 328-5656 Facsimile
cmcgowan(@mecgowanhood.com

John Hughes Cooper -

1476 Ben Sawyer Blvd, Suite 7
Mt. Pleasant, SC 29464
843-883-9099 ‘
843-883-9335 (Fax)

Rock Hﬂl, Soutil Carblina

November __ . 2012l ' .
PLAINTIFF DEMANDS A JURY TRIAL

104



STATE OF SOUTH CAROLINA ) ' IN THE COURT OF COMMON PLEAS

) .
COUNTY OF CHARLESTON ) - C.A No:12-CP-
Willie Preston as the Personal )
Representative of the Estate of Martha )
Preston, deceased '

Plain tifls, :
' AFFIDAVIT
TERESA A. SOLLITTO, R.N.

Vs (5.C. Code Ann. §15-36-100)

Surgical Center, L.P; Jane Doe, RN
ABC Anesthesia Group; and Christine
Thompson, MLD.

)

)

)

)

)

)

Surgical Care Affiliates, LLC, Charleston )
)

)

)

)

Defendants. )
)

PERSONALLY APPEARED BEFORE ME, THE UNDERSIGNED, BEING DULY
SWORN, AND SAYS AS FOLLOWS:

1. I am professional registered nurse, My clinical practice ifivolves recovering all age

. groups and all types of surgeries from different types of anesthesia. My education, training-and

experience are set forth in the attached CV (Exhibit A). It is my belief that my education, training
and experience qualify me to render expert opinions in'regard to the expected care which should
have been rendered to Martha Preston in this case. - o _—

2. My nursing practice is located primarily in Boston, Massachusetts. 1 have been

‘practicing for more than twenty (20) years. : .

3. I am familiar with the standard of care of what a rcasonabiy prudent nurse would do -

or not do in providing care to patients, including the type of care rendered to Martha Preston. Tam
familiar with the breaches of the standard of care which can occur and result in harm to a patient
similar to the situation mvolving Mastha Preston.

4. I have reviewed the medical records of Martha Preston which consisted in part of
records from Charleston Surgical Center, MUSC which include the autopsy, toxicology xeport,
Coroner’s report and death certificate. The records I reviewed are the type documents which I would
consider in rendering an expert nursing opinion in this case.

5. It is my opinion, within a reasonable degreé of nursing certainty that the Defendants
and/or their employees, agents or nurses committed negligent acts or omissions in their care and




treatment of Martha Preston. Without intending to limit the scope of my opiniops, some of the

* specific breaches of the standard of care 1 have identified as being perpetrated by the Defendants
and/or their employees, agents or nurses; are as follows: R

Failing to follow physician’s order as to the administration of Dilaudid,

Failing to recognize the totality of the situation and ensuring safe apd reasonable care
which required further time to recover prior to discharge;

Discharging Mrs. Preston home in the face of not meeting discharge criteria.
6. - Furthér, it is my opinion to a reasonable degree of nursing certainty that the actions or

inactions of the Defendants and/or their employees, agents or purses contributed to the injuries and
damages which led to Martha Preston death. :

7. The factual basis for my opinion about the breaches of the standard of care by the

Defendants at this time are the medical records of Martha Preston. The factual basis of my opinions
may be supplemented at a later time.

3. Thisaffidavitis given in compliance with South Carclina Code of Laws §§15-36-100
and 15-79-125 which do not require me to state all negligent acts or omissions by any defendant.

s st 2

TERESA A. SOLLITTO, RN.

Sworn to and signed befére me - .
this _ﬂ_day of Octobc; 2012‘. \\\\\\‘\,‘|,,;,,'

. o i,
- A
Notary Public  / 3
My Commission Expires: o AL
, ———tre2h 201
'._1, .

o

N .
Nghd
9\:9;'.. s :

1,

Wity
o
¥ %5%
o
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P
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I

A
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TERESA A. SOLLITTO

e e R AR i S

52 Sanborn Street, # 204 - k (339) 234-1387
Reading, MA 01867 - ' o - tsollitt@bidme harvard.edu
EXPERIENCE: = -

§/84 1o Present

BETH ISRAEL DEACONESS MEDICAL CENTER, Boston, MA

Clinjcal Nurse (1V) Post Anesthesia Care Unit  (3/93 to Present)

« Primpary/associate nurse in 23 bay unjt, open 24/7. Level 1 Travma.

* Preseater, patient care rounds in multi-disciplinary setting.

« Preceptor for new staff.

« Perform Unit Resource role: coordinate patient flow, manage stzfﬁng patterns and collaborate
with anesthesia, surgical and inpatient stafT. : .

s Staff Schedulec for 52 nurses.

« Instructor, American Heart Association ACLS and BLS ]

« Member of hospital-wide Professiona) Nurse Advancement Program

« Co-coordinator, Peer Review process.

« Member, Practice and Quality/Safety committees; responsible for quaneﬂy chart audits, staff
Education.

Interjm Manager (8/98 to 12/98) !

Clinical Nurse (V) _Surgical Intensive Care Upit  (1/97 to 5/97)

» Primary/associate mirse in 12 bed intensive care unit

» Patient population included.-cardiothoracic, neurosurgical. and mulu—systcm trauma.

Clinical Nurse (1V) Collaborative Medical-Surgical Unit  (2/89 to 3/93)
 Primary/associale nurse on 14 bed unit. :
« Co-developed Peer Review Program; provided consultation on program to other units.

« Nurse for a Day preceptor; Physician for a Day patticipant; pmvnded orientation for new staff,
students.

* MALS Instructor for hospital.

o Arcest Call Coordinator; handled respoases hospitat-wide. ) ;

» Coordinated and conducted unit-base review sessions on emergency care. -

« Active participant on various task forces and committees, including: Picker Comimon wealth
Group Project, B.L Professional Nurse Advancement Program, B.1. Product Standarde and

Evaluation Committee, 7North Steering Group Commitiee aod Unit-Based Primary Nurse Task
Force. .

« Critical incident rounds representative.
» Advanced from Clinical Nurse }J1 (3/91).

Management Internship  (8/91 to 3/92)
» Assumed temporary managemeat of 14 bed med-surg unit to cover LOA.
» Responsibilities included budgeting, scheduling and staffing issues.

Clinjcal Advisor - (10/87 to 2/89) .
» Clinical, educational and administrative resource for nurses occupying 17 patient-care units.
« Continued to provide support (25% of time) to Surgical Unit,

o
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TERESA AA_.‘ SOLLITTO (page2)

Clinical Nurse (JU }Surglcal Unit (3/86 o 10/87)
« Pimary/associate nurse responsible for coordinating multi-disciplinary care of patlents
« 24 hour accountability for interventions.
« Active in various commiitees, including: B.1. Pharmacy Commmee Unit-Based Documentation
Task Force, Unil-Based Quality Improvement Committee and B.1 Patient Education Committee.
¢ Primary Nurse Rounds Presenter and Preceptor for new staff.
« Advanced from Clinical Nurse 1L (8/84 to 3/86).

EDUCATION:

PRESENTATIONS:

CERTIFICATIONS,

AFFILIATIONS
& AWARDS:

REFERENCES:

UNIVERSITY OF NEW HAMPSHIRE, Durhsm, NH
1984 Bachelor of Science, Nursing

Sedation Lecture, Harvard Medical School, CME
*What is a Nurse," Harvard Medical School
“Cultivating a Conununity of Scholars,” Northeastern University
*Professional Nursing Practice” and "Patient Conﬁdenbahty"
Cboose Nursing Orientation Program

Documentation Lecture at Orientation

Recipient, “Edward and Marilyn Schwartz Award” for overal) excellence jn
‘nursing practice.

Advanced Cardiac Life Support

Basic Cardiac Life Support

1V infusion therapy; phiebotomy

Boston Athletic Association, Medical Support, Boston Mmthon
Pamcmam/runner (2008, 2009 2010)

Available upon request
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: )
COUNTY OF CHARLESTON ) C. A. No: 12-CP-
Willie Preston as the Personal )
Representative of the Estate of Martha )
Preston, deceased )
)
Plaintiffs, ) 1
) AFFIDAVIT
) ALAN LISBON, M.D.
vs. ) (5.C. Code Ann. §15-36-100)
)
Surgical Care Affiliates, LL.C, Charleston )
Swurgical Center, L.P; Jane Doe, RN.; )
ABC Anesthesia Group; and Christine . )
Thompson, M.D. )
).
Defendants. )
)

PERSONALLY APPEARED BEFORE ME, ‘THE UNDERSIGNED, BEING DULY
SWORN, AND SAYS AS FOLLOWS:

1. YamaMedical Doctor. l amboard certified in Anesthesiology with 2 suhspccmhy inCrtical
Care Medicine. My clinical practice mnvolves the care and treatment of people who require all levels of
anesthesia for surgeries and/or procedures. My education, traming, and experience are set forth in the
attached CV (Exhibit A). Tt & my belief that my education, training, and expérience qualify me to render
expert opinions in regard to the care provided to Martha Preston in this case.

2. My praétice is located primarily in Boston, Massachusetts. | have been a practicing
physician for more than twenty (20) years.

3. 1 am familiar with the standard of care of what a reasonably prudent physician would do or
not do in providing care to patients, including the type of care rendered lo Martha Preston. 1 amfamiliar
with the breaches of the standard of care which can occur and result im harm 1o a patient similar to the
situation involving Martha Preston.

4, I have reviewed the medical records ofMartha Preston which consisted in part ofrecords
from Charleston Surgical Center, MUSC_which include the aulopsy, toxicology report, Coroner’s report
and death certificate. The records I reviewed are the type documents which | would consider in rendermg
an expert medical opinion in this case.




5. It is rmry opiion, within a reasonable degree of nursing certainty that the Defendants and/or
their employees, agents or murses committed negligent acts or omissions in their care and treatment of
Martha Preston. Without intending to fimit the scope of my opinions, some of the specific breaches of the
standard ofcare | have ldenuﬂcd as being perpetrated by ﬂ\e Dcfendants and/or their empbyees ageots or
nurses, are as follows:

e Failing to follow physician’s orders, by the PACU rurse madmmstermg excessive dosesof
Dilaudid;

. Failing to recognize the totality of the situation and ensuring safe and reasonable care which
required further time to recover prior to dlscha:gc, by both the PACU nurse and the

physxian; and
J Discharging Mrs. Preston hore inthe face of not mecting discharge criteria.
6. Further, it is my opinion to a reasopable degree of medical certainty that the actions or

inactions of the Defendants and/or their emplbyees, agents or nurses contributed to the injuries and damages
which ked to Martha Preston death.

7. The factual basis for my opinion about the breaches of the standard of care by the
Defendants at this time are the medical records of Martha Preston. The factual basis ofmy opmions nry be
supp!ementcd at a later time. ' :

8. This effidavit 15 given in compliance with-South Carolma Code of Laws $§ 15-36-100 and
15-79-125 which do not rcqunre me to state all negij

Sworn to and signed before me
this o / day of October 2012

Qég ((Zéé Qe
Notary Public ‘

My Commission Expires; /=4 € - 1%
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Hat Prepived: My 2010

PART 1; | Genera) Information.

Fadye Aldn Bi's%bli-; MD

Officg Address Depmlnht ofAi}est}msm ad Exiticel Gare
Beth lesnel Deatonéss Medieal ‘Ceriter, £C 470
Oire:Deaceness Road
. Boston;. ‘Magsasiniserss 02215

Home Addiess: - Wo Cﬁw Stmct

' Pbyes, Musssehuastis 0263&

B 78, €HH I_i}t'ﬁk eng@bidmebmvard.edw - FAX: (§T7) 54-7135
PlacoaEBictie - Worester, Missschusetss | '
Tdueations

1972 B S {with Distinction] Cromel) Oniverdity: |
1976 T M, - NewYotks Ehm;’tsﬁy Schoﬁl gf’ Medl Qjﬂé
Pastdsictornl Triiiiigs |
- TnbeEnship: mﬂrhsydcﬂmm
@AY Segfdihntersship " Bothdsoel HosyitihBoston, MA
197:1080 Aireﬁﬂxesm}s.nsrﬁency B@blsraﬁl’ﬂaspitnkﬂesbn MA.
Thcenisuts nnd(‘ﬁertiﬂmﬂom ' ’
1927 Diphaniite; Nation Bonxd:pFvea en) Ricsiniters
77 Masspclrosglis ‘Medioil Bivense
1980 Dipliate, American. Boardpak rind DesiBlogy
1986- m;;wmm mmmﬁamﬁfmmﬂxesmﬁgy
Speamt Qualifications inCrifiod (CareMedinip
2@@1 ReGenificatiing AlusSaiBRkE Q;Aaczﬁxedem
2005 &awﬁﬂeadﬁnn; ‘Aeieronn Bomd e Anesthesiology,
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),

.

Alan Lisbon, MO

Acsdunie Appointments:

1 976-1977 Clinical Fallow in Surgery

1977-1980  Clinical Fellow in Anacsthesia

1980-1984 Instructor in Aneesthesia

1984-2002  Assistant Professor of Annesthsia

2001- Clinical Professor,

Cardi and Bxerelse Sclence

2002- _ Assoctate Professor of Anaesthesia
-Hospital Appointments:

1980-1985  Assistant Anesthetist

1985-1995  Aasociate Anesthetiat

1993- Consultant in Ancsthesia

1993.1996  Associate Surgeon

1995-1996  Amnesthetist

1696- Asgociate Surgeon

1996~ Anesthetist

Harvard Medical School
Harvard Medical School
Harvard Medical School
Hurvard Medicol School
Northeastem University

- (aon-voling)

Harvard Medicel School :

Beth Israel Hospital, Boston, MA

_ Beth lsrasl Hospitel, Boston, MA

Children's Hospital, Boston, MA
Beth Israel Hospital, Boston, MA.
Beth Isracl Hospital, Boston, MA
Beth Israol Deaconess Medical Center
Boston, MA

Beth Israel Desconess Medical Center

" Boston, MA

"2 ‘THospital and Health Care Organization Service Responsibilities:

1980-1985

1980- 2002
1685-1996

1996-2006
1996-

" Associste Director; Respiratory-Surgical

Intensive Care Unit

- Member, Cardiac Anesthosia Team
Co-Direstor, Respiratary-Surgical hensive

Care Unit

- Medioal Director, Respiratory Care

Co-Director, Surgical ICU’s

Major Adwinistrative Responsibilitios:

1990-1996
1991-1996
1996-2003
1996-2007

2003-2009

20062009

2009-

Diréotor, Critical Cm Fellowship

- Chief, Division of Critical Cate

Chief, Division of Critical Care
Director, Critical Care Feliowship
Vice Chairman for Crltieal Care
Acting Chair '

Department of Austhesla, Critical Cnre

and Pain Medicine
Executive Vice Chair

Beth Isree! Hospitel
" Deth Tarael Hospital

Beth Israel Hospitel

Beth Israel Deaconess Medical Center
Beth Israe) Deaconess Medical Center

Beth Istael Hospital
Beth Israe] Hospitel
Beth Jsrael Deaconess Medicdl Center
Beth Israel Deaconess Medical Center

" Beth Israel Deaconess Medical Center

Beth Israel Deaconess Medical Center



'\../'

Algin Lisbon, MD

Major Commlttee Assipnments:
Nstiomal | |
1995- American Boerd of Apssthesiology - Associatc Exeminer
(Senlor Examier 2005 -) o
2002- Food and Drug Administration
Anesthesia and Respiratory Therapy
" Devices Panel (Chair 2003 - 2008)
Medical Scheol ‘ .
1987- Respimtory Therapy 4 Northeastern University
Advisory Committes ' :
. 1989-1996  Standing Committee on Barvard Medical 8chool
Human Studies o , ' .
.19961998 - Human Studies Commities " Barvard University Health
1696- Respiratory Therapy Medical Nartheasiern University

1984-1996  Emergency Room Commitiee

1986 Critica) Care Committes .
Co-Chmir (1991-1992)

. Co-Chalr (1997-1998)

1988- Committeo on Clinical Investigations (JRB)
Secretary (1988-1998)
Co-Chair (1998-1999)
Chalr (1999-)

1988-1999  Committes on Infectious Disense

19902000  Tissus Commities

1991-1996  Medical Staff Council -

1994-1996  Medical Executive

, Commities
1995-1996  Critical Care Committee Co~Chalr
1995-1998  Opemtive and Invasive
Procedures Commities
1996- 2000  Medical Staff Council -
1996-1998  Anesthesia and Critical Care. Co-Chasir
Pharmacy Subcommittes
1698-2000.  Clinical Informetion Systems
Steering Committee

1998-2006  Benefits Advisory Committee
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Alan Lisbon, MD

- 1998-2000
1998-2009

1998-2005
2001-2005
2002~
2004-2005
2007-2009
2007- |

2010- -

Departrent
1984-2000

1985-2000
1988-
1988-

1991-

1992-
19952005
1996-

1996-

Harvard Medical Facalty Physiclans
Resuscitation Committee - Chair
Physician’s Organization

. 'Boeard of Directors

Physiciau’s Orgenization -
Mansged Care Steering Committee
Clinical Research Strategy
Commitiee

OR Executive Commmee
(Co-Chair 2006 -2009)

Graduate Medical

. Education Committee

Clinical Information

~ Steering Committes

Vo\ume and Operations

Carumi :
Hervard Medical Faculty Physiclens
Board of Dircotors

Clinicsl Cornpetence
Cornmitiee

: Quartorlykeview Commmce :

Resident Selection Commitiee:
Peor Review COmmiﬂco

Beth Israc] Anesthesia Secretary

Foundation Board of Directors l’resident 2007, 2008

Division D.lrectnm Comlmﬂne

Grand Rounds Cmfe\'enéa;l Coordinator

Curricutum Commitiee

Clixﬁcal Practice Committee’
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‘Alan Lisbon, MD
r iona

1976-

1977-

1977-

1980-
- 1981-

1982-

1990-1998
1991.

1954

19952000
1996-

Ametican Medical Association
Massachusetts Society of Anesthesiologisis
2003- Governmental Affairs Committes
2003- - Bthicsl Practice and Standerds of Care
Committee

Argerican Society of Anesthesiologisis
1996-1997 Subcomnﬁﬂge on Crtical Care
American Board of Anesthesialogy |
Socety of Critical Care Medicine
1992 Consensus Development Commiittee
1992-1996  House of Chapters
1993 Now Bngland Chapter
1994-1995  New England Chapter
1996 New England Chapter H
1998-2002  Anesthesia Section, Advisory Board
2000-2001  Outreach Committee :
201C- Billing and Oversight Committee
Massachusetts Medical Society
New England Rogional Critical Care Society

. 1991 :

1992-1998

Asmertoan Society of Criticel Care Anesthesiologists -
1993-1998 ~ Resident Education Commities

1908- Practice and Training Committes
American College of Chest Physicians

1995-2004  Steering Commitiee on Critical Care
1996-1997  Steering Committee on Critical Care
1997-1999  Program Committes

10982002  Health & Science Policy Committes
20022004  Nomiustions Committe? :
2005- . Credentinls Compuittes

Intemational Trauma Ancsthesia and Critical Care Society

American College of Critical Cere Medicine

Secretary

Vite President
President

Program Director

‘Bozrd of Directors

‘Elected Feliow

Chalr

Elected Fellow
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Alsn Lisbon, MD

Editorial Bosxds

Editoria! Boacds D
2000- Clinieal Medicine od Research

Ad hoo reviewer

1988- Critical Care Medicine

1990- New Englend Joumal of Medicine -
19%4- Chest ‘ :

1998- Mayo Cliriic Proceedings

Award and Honors .
o " ~rgu Beta Pi, Comell University

1972 . Bta Xappa Nu, Comell University
20086, 2007, 2009 Boston Magazine— “Best Doctors”
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Alzn Lisbon, MD

Part IT: Research, Teaching, and Clinicnl Contributions

A.Narrative

My most important contributions lie in four main areas: clinical cave, teaching, the
resegrch environment, and administration. s

L. nnoyatjo;

Beth lsrael Deaconess Medicul Center has been hore to me for etmost 30 years, first as
a surgical intern and fhen as an anesthesia resident. As & clinician, ] have focused on
providing cutting-edge care of critically ifl pationts, and anesthetics for laxge, '
complicated cases. Thave guided, tanght, learned from, and collaborated with medieal

. siaff membets who daily manage very delicate and criticel interactions with patients and
their families, - ' .-

Por the first 25 years of my caceer, | worked in the opersting rooms as a cardisc

- enesthesiologist and also in the geners! ORs edminisiering anesthetic care for complex
cases; Staff requests fot my services have factored strongly in my clinicel cascload,
bringing profassions! challenges actoss a wids spectram of illness and discase. I am
experienced in the safe and efficient manegement of the opecating rooms of a:
tertiary/quatemary medicil centor. :

As Co-Director of the Surgical KCUs for the pest 20 years, I have been responsible for
geners} administration, policy development; and quality-of-care within thoseunits on

bofti BIDMC campuses. Duridg this time, the anesthesia criticat care program at BIDMC
has developed into ono of the leeding programs in fhe country. Recent initlattves include
the introduction of widespread use of echo and nltrasound technology in the ICU. We
have developed and instituted clinical guidelines for the ICUs over the pasttwo years

that have greatly Jesseried the incidencs of letrogenic infections, including reduction of
central line infoctions and reduction of ventilator-associated pnenmonia by 50 percent. 1.
have porsonelly championed the development of a robust program in clinical research.

I served as Chair ofthe FDA pansl on Ancsthesin and Respiratory devices. In addltion,
1 have served as President of the New England Soclety of Critical Caro and s a member
of multiple national coramittees for the specislty. My committee : _
menberships inotude the Health, Sclence end Policy Commitiee for the ACCP, whichis
responsible for writing national guldelines on clinicel care,
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Alan Lisbon, MD

Teaching

I have lestured extensively throughout the United States and abroad on a wide range of
topios related to critical care and anesthesia. 1t has been particularly satisfying for me
fo write many chapters on the care of critically ill and cardinc gargical patients, and 1
have recently co-edited a book on procedures and techniques for critically ill patients.

For the past 12 years, | have served a5 an oral board examiner for the American Board of
Anesthegia, ‘ , .

For the past 10 years, it has been my respongibility to eonv.eﬁe weckly Anesthesia Grend -
Rounds, the major CMB program for our department. The speskers are well-known

‘axpets from throughout the US and ebroad. As Chair of the Anesthesia Complications

inestings (IM&M), I have the opportonity each week to teach and learn about the
unexpecied ohellenges of difficalt cases. These ovents provide 8 forum for penctrating
analysis and construciive feedback, and for ‘building (and modeling) confldence and
humility emong staff and residents. . : :

Modicsl education is.at the forcftont of everything wo do et BIDMC, snd § rfish tis
shared work and its proud tradilion. 1 teach eritical care fellows, residents, and medical
students both the fundamentels and the intricecies of edtical care and clinieal anesthesia.

Throughout the yenr, I mantor and suparvise 24 medical students, 18 anesthesia
residents, 10 emergency medicine rosidents, and 12 surgery. residents who rotate through
the Surgical ICUs. Our Critical-Care Fellowship-is-netionally renowned and highly
competitive. 1have trained 31 ceitical core feflows over the past 16 years. Each year, 1

o proud to see our Fellows secure outstanding positions at prominent institutions, and
by 0 doing, validate their exceptionsl training, 1 am particulatly proud that the BIDMC

Anssihesia Critical Care Program is considered among the nost préstigious in the
couniry, | train our 56 anesthesia residents in the provision of anesthetics for a wide
spociram of surgical diseass, and am active as a mentor and counselor for these
residents. ' C - : ‘

Research

BIDMC hes the fourth largest hospital-based researoh program in the United States, with
somie 1,300 protocols under consideration each year. My own dlinical trials have
focused on JCU therapies, critical care practices, diagnostic testing, and monitoring
devices. Being an investigator hes taught me about the unicue chellenges of conducting
research in an academio setting and aleo has led me to pramote research at BIDMC. Por
the past 10 yems, Y have managed the Committes on Clinical Investigation (the TRB) and
its 50 board members (threo boards), and have chairedtwo meelings of the full Board as
well s two Contimiing Review mestings each month. '
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Alan Lisbon, MD

During my tenure, the JRBs at Beth Istael Hospital and the New England Deaconess
Huspital merged in 1996, creating a single BIDMC IRB, This merger necessitated 8
systemio revamplng of alt policies and standard operating procedures, which resulted in
our beeoming & mode! of efficient and assiduous ethical and scientific review, Research
revermes have grown, and submissions of new protocols have increased steadily,

Today, we kive a staff of 14 dedicated IRB professionals processing submilssions and

| offering internel quality improvement audits,

Our IRB currently boasts the fastest tamevound time (M protocol submission to
approval) in Boston, I heve becomoe solidly versed in regulatory mattess and develaped
an understanding end respect for the complicated path a clinical trial must teke to reach

- approval,

As Chair of the CCI, I have worked closely with every division of every department at
BIDMC over the years, developing considerable goodwill in the process, Inmy role, 1
havo strived to develop and support & oulture befitting 8 great research institution, and
feel privileged to have dons so for BIDMC, S ‘ ‘

Adminsstration

Anesthesta is by definition a collaborative service in suppert of other departments.

We have met or exceeded the demands of the surgical and other procedural gervices for
crestive end dynamic partnerships across discipiines. For example, 200672007 .
witneseed clinical insovations in expanding overnight coverage on the Bast Campus,
coyerege in the Gl suite, inception of Tegional block scheduling (with & resaiting
inerease in use), and incrensed uze of ultrasound for regions] anesthesta. Recently, we
have supported growth in cardiovascular surgery by assuming management of these
oxtremely complicated patients in the new Cardiovascular ICU. - . C

- Anesthesia has scen solid financial prowth and expansion durmg the past ycar'tﬁatl

served as acting Chair of the department. Our Anesthesia Residency recently recelved
the ACGME five-ysar socreditation, the highest level sttainable. ‘We are currently in the
procass of reorganizing and relocating the Arnold Pain Center to an off-campus site,
which entails major logistical challenges. New programs, such ag the development of
echooardiography training end education services, and expension to the Gl suite, have

offersd the Anesthesia sorvice now ways to cunnect with other departments within and

outside the institution and have fostered overal] growth in surgical specialties.

1 have encouraged oppoﬁumﬂes for interdepartmental integration as Acting Cheir. Our

- patients are the direct beneficiaries but the ancsthesia and critical care staff also reaps the

benefits from & strong, positive selationship with the other specialties. Our depertmental
productivity has itnproved, with increnses in sorgical volume and increases in scadesnis;-
educationa), snd administrative responsibilities. ,
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B. Funding firformation

' 19881992 . NIH
1990-1993  Optex Compaoy
19961997 - Baxter Edwards.
19961998 ~ DXTEK
19982000  DiscoveryLabs
1998-2001  Ortho Biotech -
1999 1COS Corp
19592000 Novartis
1999 Zenech
1999-2000 Chiron
19992000 Lilly

B

Pl

B ¢ ¢

Pl
PI

PI .

‘p]'

Pl

P

Maltiple dose safiety, olerability,

- Development and testing of z portable

oxygen-etricher for inhalation therapy

Testing of an intra-acterial biood gas

optode

Peedback control and hemadynamies

Dovelopment of 8 non-invasive blood

- pressure device

KL-4 gurfictant in ARDS (Muhicsnter)

Use of erythropoeitin in the ICU

_ (Mulioenter).
- A Phase 2b study to-cvelvats fhe ssfety

and efficacy of recombinant platelet
activating factor acetylhydrolase (IPAF-AH)

‘ for the prevention of acute respinatory distress

syndrome in patients with severe sepsis or
‘severe treumatio infuries (Multicenter)

phermacokinetics, and pharooscodyniamics
PMX 622 in patients with severe SIRS and

. evidence of in.fodioh-(MuIMer)'

Therapeutic mtemmnon wlﬁ propotfol versus

standard ICU sedation; Control of patients

with asthma, selzores, intracranial

" hypertension, and other diseaso statos

requiring mechanical ventilation

Recombinant tissus factor paihway inhibitor

- sepsis patients. A multicenter, single blind,

ics of

placebo controlied, randomized, dose escalation stady

' Athlﬁsmdymdetumineﬂnoﬁicacy |

and asfety for recombinant human activated
protein C in severe sepsis (Mhulticenter)
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2005 - DXTEK Pl Evaluation of Non-Iovesive blood pressuce device
C. Report of Current Research Activities

Multiple Urgent Sepsis Therapies - A trial investigating ou tcomes 3n septic patients using
standard theraples |

Epivent— A trial studying the nse of esophageal and plewral pressures to guide therapy in

D, Report of Tenching

.1,  Local contributions

a - Medical School courses

1980- Surgery Course SO0M.1b, Surgical Core Clerkship, Harvard Medical School
Preceptor for 6-12 students/year, 1 weeklsmdent

1980- 'Respwory.smgicnl Intensive Care, Harvard Medical School Course
‘ . 503MLL. Precep&or for 4-7 medical students/year, 1 momh!studem

1980-1984  Emesgenicy Medical Care, Harvard Medical School Conse 703.J.-
Lecture 2 hra/year, 50 students

1982:2005 - Clinica) SeminaeII, Course RTH 1414, Nottheastern Univessity,”
. Lecturer and scminar leader, 12 students/yaer, 12 hours/yeay

" b. Graduate medical courses

L

1980 SICU Rounds-Resident Lectares. Daily Jectures to fellows, mdems and
. medicalstudmtsin&urgicalm 72 hours/year .

19821995  Instructor, Advanced Trauma Lifo Support, American College of Surgeons
1992-1994 lnstmctor, Mvanced Cardiac Life Support

1993- Depmtmant of Anesthesin and Critical Care Grand Rounds and

Visiting Professor Lecture Serica orgenizer for 60-‘70 attending staft, fellows
and resldm(s, 52 hours/year

1996- Instructor, Fundamentals of Cnhcal Care Bupport (basics of critical care
support for non-critical care phiysiclans) '
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1097-  Complications Meeting (Mortality & Morbidity) , i
. Department of Anesthesla, Critical Care and Pain Medicine, Beth Jsrael
* Deaconess Medical Center ' 1 o ,
‘Modetator of weekly departmental Q/A meeting. 60-70 attendings, fellows, and
" restdent steff, 52 hrs/yr. ' ,
c. Livcal invited presentations
1994 Withdrawal of Therapy, Grand Rounds, Hebrew Rehabilitation Ceater for the
* - Aged, Jamaica Plain, MA
1999 Debuniking Myths in the ICU, Anesthesie Grand Rourids, Massachusedts
Genera) Hospital, Boston, MA
2004 - - High Altitade liness, Brigham and Women's Hospital
Anesﬁuegia Grand unnds, Boston, MA
2008 Disaster Menagement: Ethicel Aspects of Intensive Care Provisian

Anesthesia Grand Rounds, Brighem & Womes’s Hospital, Boston, MA

d. Continuing medical education courses |

) o 1991

1992

1992
1993

1993
1994

: 1994
).

Discontinuation of Life Support. - .
Hervard Anesthesia Review Course, Boston, MA

Withdrawsl of Life Support

Harvard Medical School Anesthesia Review and Update o

Boston, MA

| GPR Not Indicated, Meta-Ethics Confirence, Harvard Medical School,

Boston, MA. ;

The Uss of Dopamine a Renel Vasodilator, Second Aanusl Critical Care
Symposium, Boston, MA- . _ .

Recent Advances in Critieal Cave .. '
Harvard Medical Sshool Anesthesia Review and Updete

Withdrawal of Therapy - S
Harvard Medical School Anesthesia Review and Update

‘Boston, MA - :

ke of Nearomuscular Blocking Agents in the ICU
3% annusl Educationa! Meeting, New England Chapter
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1997- -

¢. Local mvued presentations - :‘5”';:

" jop4
1999

T
)

2004
. 2008

) 1991

. . ‘0

1992

LY
Sy

. 1994 .

. 1994
)

Complications Meeting (Mortality & Morbidity) ‘

Department of Anesthesia, Critical Care and Pain Medxcme, Beth Isracl
Deaconess Medical Conter

Moderator of weekly departmental Q/A meeting. 60-70 attendings, fellows, and
resxdent staft; 52 h:slyr

. 'l\o-

Withdrawal of Therapy, Grand Ronnds, Hebrew Rehabﬂitahon Center for the
Aged, Jamnica Plain, MA .

Dobunking Myths in the ICU Anesthesia Grand Roum!s, Massa&mseﬂs
General Hospital, Boston, MA

High Aliitude Illness, Brigham and Women's Hospital
Anasthesxa Orand Rounds, Boston, MA

Dnsastcr Manugament: Eihical Aspects of lntensive Care Provision .
Anesthesia Grand Rounds, Brlgham & Women s Hospilal, Boston, MA

A d. Continuing medical education cowrses -

Discontinustion of Life Support
Harvard Anesthesia Roview Coarse, Boston, MA -

Withdrawal of Life Suppon

Harvard Medical School Anesthesia Review and Updnhe
Baoston, MA

CPR Not Indicated, Meta-Ethics Confemce, Hnrvard ‘Medical School
Boston, MA

The Use of Dopamine a Renal Vasodilator, Second Annual Crticsl Care
Symposiom, Boston, MA

Recent Advances in Critioal Care ‘
Harvard Mediocal School Aneaﬂmsm Review and Update
Bostcn. MA o

W1thdrawnl of Therapy

Harvard Medical School Anesthesia Review and Update
Boston, MA

. Use of Neuromuscular Blockmg Agents in the ICU

s'“ Antwal Educational Mesting, New England Chapter
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1997
1998

1999
1999
2006
2006
2006

2007

2008
© 2009

2010

Socmty of Critical CmeMedlcme. Worcestet, MA

Renal Dose Dopamine in the ICU -Does It Work?

Sooiety of Critical Care Medicine, Controversies in Cnhcal Care
Boston, MA

Debuaking Myths in the ICU

- Harvard Mexical School Anesthwia Remw and Updatc

Boston, MA

'!‘ne Pulmonary Artery Catheter in Cnﬂcal Care, Harvand Respxratoryand
Criticil Care Course, Cambridge, MA .

Btidos in ﬂ;eIntenslveCmUmt, Respiratory Cere Review Course Beth '

Jarae] Deaconess Medical Center, Boston, MA

Update in Resusvitation and Critical Care, Upda.le in
Anesthesia, Brewster, MA

Bthics of Disaster Managemont in the ICU Uydute in

Anesthesig, Brewster, MA

Catecholamines and splanchric blood flow
Harvard Review of Tranma and Critical Care, Boston, MA

The IRB ~ Fucilltahng your Reswch, Distinguishing

g yourself as & Clinical Investigator, Cambrldge, MA
~ The vight vasopresor at the right dose ’

Harvard Review of Toxwina and Crihcal Carc, Bosmn, MA

 Bthical Aspects of Disaster Management
" Harvard Anesthesia Review Course. Boston, MA

Sepsis Panel
Hamrd Rovlaw of 'l'mnna & Crlﬁcnl Care

Elhioal Aspexts of Disaster Management.
Harvmi Anesthesia Review Course, Boston, MA
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e . Advisory md supsrvisory responsibilities

1990-2007

1980-2003

1980-

_ BIDMC Critical Care Fellowship — Program Director for Anesthesia Critical

Cere training program for 2 fellows/yesr including program development,
mentoring, end supervision ' '

 Cardins Anesthesia Fellows and Residents -Warked closely in operating

ooms teaching end supervising cardiac ancsthesis follows and ~r«:taidents

BIDMC Anesthesia Residents — Inluding supervision, lectures, teaching at
bedside and in OR, mentoring, andpx_'epnmtioqiqrbwd exams

£ Teaching leadership roles

1985~

19932005

1997 -

19971999

1695 -

1996 -

Surgical Criticsl Care ~ us direstor of the SICU orgaized and established
the teaching oarriculum, lectare series and evelustion tools for fellows,
residents, and medical studsnts. ,

Grand Rounds BIDMC Dapt of Anesthesia and Critical Care - responsible
for organization of grand sounds program for department.

" Complications meefing (morbidity & mortality) BIDMC Depertment of

Anesthesia and Critical Care - responsible for leading discussion and
analyzinginteresting cases and untoward events in department at weekly
deparimental meeting. Component of our department and hospitel QA
program. | .

Progrem Commitiee, American Calloge of Chest Physicians — membar of
committes that organized curriculm snd program for annus! mecting of
ACCP. ‘ '

Associate Bxaminer, American Boatd of Anesthesiology - serve as oral
examiner on a yearly basis since 1995 for national board certification body.
Developed questions for writien and oral board exams.

Medical Director Respxramy Care Program, Northeastern University
curriculum development and teaching of respiratory therapy practioners.
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g Trainees

© Year
1991-1093

1993-1994

1993-19%4 -

1993.1994

1993.1994

1994-1095
. 1995-1995

© 1995-1996 .-

1995-1996

1996-1997

1996-1997

1997-1998 -

1998-1999

FPellow
Ewan Camgron, MD

Peter Stons, MD

Sarah Nellly, MD

Donns -Mdkit'chie, MD

Bradford Carson, MD

Nanette Schwana, MD

“Yenkat Pafla, MD .

Pankaj Nayyss, MD

Michaed Yaffe, MD, PhD

‘Linda Yee, MD '
Mehmood Durrani, MD

Jeffrey Kene, MD

Debra Szeluga, PhD, MD

- Current Position

Attending Anesthesiologist,

Lahey Clinic, Burlington, MA

Assistant Clinical Professor of Anesthesiology
Tufls University School of Medicine

Consultant in Anaesthesia & Intensive Care Medicine

York Bospital, Bogland -
Staff Physician

‘Holmes Regional Medical Center, Melbourne, FL

«ICU Health First Corporation, Rocldedge, FL
Surgeon '

North Shore General Hospitat

Tosonto, Canada ' '

_ Assistant Attending Anesthesiologist,
" Hospital for Special Surgery, Clinical Assistant

Professor of Anestheslology

" Weill Cornell Medical Collego

Thamas Jefferson University Hospital,
Philadelphia, PA :
Anesthesiologist

Tnova Pairfax Hospital, Falls Church, VA
Staff Anesthesiologist

‘Miciam Hospltal, Providence RI
Instructor in Anesthesia

Brown Medical School

Howard S. & Linda B. Stern

Associate Professor of Biology

Center for Cancer Research
Massachuseits lirstitute of Technology
Cambridge, MA

Yancouver, WA

Cardisc Anesthesiolopist

Haveriown Anesthesia Associates
Haveriown, PA

 Atiending Aneathesiologist

Lshey Clinic, Burlington, MA

Assistant Clinjca] Professor of Anesthesiology
"Tafts University Schoo) of Medicine

Medical Directar, Post-Anesthesia Recovery Unit
Asslstant Program Director in Anesthesiology

_ Univessity of lowa Medical Center, Jowa City
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1998-1999
1998-1999

1993-2000

1999-2000 ‘

2000-2001

2000-2001

2001-2002

2001-2002.

2002-2003

2003-2004

2004-2005

2004-2005
2004-2005

2005-2006

2005-2006

Philip Devine, MD

Grace Kim, MD

Ata Murat Kaynar, MD
Daniel Tatmor, MD

Ruben Azocar, MD

Margaret Hudlin, MD

 Jian Yu, MD
‘Frank Ramadort, MD

Pranay Kanake, MD
Abdul Barakat, MD

Burak Alptekin, MD

- Todd Sarge, MD

Caflty Dudick, MD

Andrew Miller, MD

Konstantin Balonov, MD

Associate Professor of Anesthesiology and Critical
Care, University of Jows, College of Medicine

-Chief, Crltical Core Anesthesia

Long Island Jewish Medical Canter

Anesthesiologlst :

Brigham and Women's Hospital, Boston, MA
Justructor in Anaesthesia, Harvard Medical Schwool
Progrom Directos, Aneatheslology Critical Care
Fellowship, University of Pittsburgh Medical Center
Assistant Professor, Unlversity of Pittaburgh, School of
Medictne, PA | .

Vico-Chefr for Criticel Care, Beth

Israed Deaconsss Medical Center, Boston, MA,
Associate Professorof Angesthesie, Harvard Medical
School - .
Residency Program Directar, Boston Medical Center
Asgistant Professor, Boston University School of
Medical Center, Boston, MA

Physician Quelity Officet, University of Massachusetts
Medical Centor, Worcester, MA '
Assistant Professor, University of Massachusetts
Medical School

Staff Anesthesiologist, Rouge Valley Centenary
Hospital, Taronto, Ontario, Canado

Assistant Professor, McGill University Health Centre
Montreal, Quebec, Canada-

Staff Anesthesiologist, Bayatate Medical Center
Springficid, MA

. Chief, Department of Angsthesis -

Direcior of Surgical ICU

Landmark Medical Center, Woonsocket, Rl
Co-Director of Pain Medicine

New Jersey Sport and Spine

Program Director, Critical Care Fellowship,

" Beth Istael Deaconess Medical Center, Boston, MA

Instructor in Anaesthesia

Harvard Medicat School

Medical Dircator of Trauma/Surgical ICU, Assistant
Director of Treums, Clinical Assistant Professor of

Surgery, :
UMDN/-Robert Wood Johnson Medical School

. Staff Anesthesiologist

Brigham & Women’s Hospital, Boston, MA
Regident in Anesthesia
Boston University Medical Center, Boston, MA
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2006-2007

2006-2007
2007-2008

* 2008-2009

20_08-2009

Jana Hudcove, MD

- Achikam Grinberg, MD

“Michsel Young, MD

Gerardo Rodriguez, MD

Stephen P, Bender, MD

Assogiate Director, Surgical Critical Care

Lahey Clinic, Burlinpton, MA

Assistant Clinical Professor of Ancsthesiology
Tufts Univessity School of Medicine .
Steff Anesthesiologist

Beth Israel Deaconess Medical Center, Boston, MA
Tnstroctor in Anassthesia

Harvard Medical School

Critical Care Fellow

Beth Isracl Deaconess Medical Center, Boston, MA
Staff Anestheglologist, Boston University Medical
Center, Boston, MA

Staff Anestheslologist, University of Vermont Medical
Center, Burlington, MA
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" - 2. Reglomal Contributions
1991 -

1991
1992

1994

1959

2003

2008

Sepsis fa the ICU Petient, Ancsthesia Grand Rounds,
Baystate Medical Center, Springfield, MA

Postaperative Cardiac Care, Anesthesia Grand Rounds,
Baystato Mcdical Center, Springfield, MA

Withdrawal of Therapy, UMASS Medical
Center Grand Rounds, Worcester, MA

Withdrawsl of Therapy, Tufts University
Medical School, .

Department of Anesthesia Grand Rounds,
Boston, MA ‘ '

The Surgloal JCU Experionce: Controlling
Costs and Preop Manegement Strategies

. Cambridge Health Resources & the New England

Educational Institute, Boston, MA

Two New Drugs for the JCU, Anesthesia
Grand Rounds .
Boston University Medica! Conter, Boston, MA

“High Ahitude Iiness, Anesthesia Grand
Rounds, University of Massachuseits
Medical Center, Worcester, MA. -

Pulmonary Artery Catheters are Useful in
the Perioperative Period, MA Anesthesia
Council on Bducation

Spring Meeting, Boston, MA

High Altitude Iiiness, 31 Baystate Anesthesio
Symposium, Springfield, MA '

e~

iB
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National Contributions

1986

1994

1994

1994

1995

1997

1997

Aan Lisbon, MD

Lecturer

Lecturer
Lecturer
Lectarer

Lectorer’

Disoussant

Perioperative management of thyroid discase,

* manageinent of the geriatrio patient

undergoing anesthesia
Unlversity of Kansas
Kansas City, K8

Recovery of the Cardiec Surgical Patlent—
Shortening the Leagth of Stay

American Collepe of Chest Physicians
Amnual Meeting, Orlando, FL

Wixhdmwal of Therapy, Dartmouth-
Hitcheock Medical Center,

- Medicine Grand Rounds, Lebanon, NH

The Uss of Dopaming in the Intensive Care . '

Unit
American College of Chest Physicisns

Anmual Meeting, New Orleans, LA

A 'Histo:y of 'Commnérs in Critical Care
American College of Chest Physicians
Annuni Mesting, New Orleans, LA

Digitalis Belongs in Your Garden, Not in
Your ICU - ‘
{Treatment of Atrial Fibillation inthe
Critically ) -

Amegican College of Chest Physicizns Anmal
Meetiog, New York, NY

Scientific Session on Nitric Oxido

American Society of Anesthesiologists
San Diego, CA

- ‘Sedation and Paralysis in the ICU: Whenis
- Enough, Bnough?

American Collego of Chest Physiclans
Amnual Mesting, New Orleans, LA
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1997

1999
- 1999

2000

2000

2000

2001

2001

2001

2001

Leocturer |

Lecturer

Lgcmrer

Lecturer

Lec@urar “

Lecturer

Lechirer '

Lecturer

Integration of Tvo Large CareVue
Installations in & Newly Merged
Orgunizstion, Hewlett-Packard CareVue
Users Group Meeting, Orlando, FL. -

Year in Review: Critical Care

American College of Chest Physicians
Annpal Meeting, chmgo, IL A

The Use of Dopamine in the ICU

ICU Frontiers Conference, Phoemx. AZ

Year in Review: Critical Care Anesthesia
Society of Critical Care Medicine Annual
Meetlng, Orlando, FL

Critical Cere 2000; The Year in Review,
American Society of Critical Care
Anesthesiology Meeting,

San Francisco, CA -

Axe Cost Containment Acﬁviﬁes Research?
ASA 2000 Cost Contalnment Panel, ASA Annual

- Meoeting, San Francisco, CA

Year in Review - Anesthesm, Society of
Criticsl Care Medicine Armual Meeting
San I-‘rancisoo, CA

Physiology of Hypotensave Renal Injury
Society of Critical Care Annual Mecling
San Pmnnisoo CA"

Norepinephsine Improves Outcome in
Septic Shock, Conundrums in Critical Caro
le, CO

Anesthesia Pmblems in the ICU, Amcncun
College of Chest Physicmns Anpual Meeimg
Philadelphis, PA

Post-operative Care of the Cardiac Surgical
Patient, American Collcge of Chest Physicians

’ Annunl Meeting, Phifadelphia, PA
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2003

Lecturer

2004 Lecturer

2006 Lecturer

: 2005‘ Lecturer

2007 Lecturer.

Loadership Roles

1981

1988

1995

1999

2000

2004

Moderator

Modetator -

Maoderator

Moderator

Moderator

Literatare Review: 2002 _
Sooiety of Critical Care Medicine
Anoual Mecting, Sen Antonio, TX

High Altitode Mliness, Dartmouth Medics) i

School, Hanover, NH

Acute cardiac ischemia; whet influances
outcome? : _ '
American Society of Anesthesia Annual
Meeting, Chicago, IL

_ Thie electronic ICU: does it make &

difference? American College of Chest
Physicians Azl Meeting, Salt Leke City, UT

Do rapid response teams make a difference?
Ametican Society of Anesthesia Annual
Mesting, Sen Francisco, CA

Scientific Seasion on High Frequency
Ventflation, I World
Congyess on Intensive Caro and Criticel Care -

~ Medicine, Washington, D.C. -

United States Congress, Sithcommitiee on
Humsn Resources znd Intergovernment!
Relstions ~Regulation of midazolam

Sclentific Session on ARDS-Enrly

Interventions : :
" American Collsge of Chest Physiclans, New

York, NY

Scientific Sezsion, American Society of '
Critical Care Anesthesiology, Dalles, TX

‘What's New in Post-operative Care of the
Cardine Surgical Patient? Chest 2000

San Francisco, CA
Weaning from Mechanical Ventilation.
CHREST, ACCP, Annual Meeting
Seattle, WA '
> e
2
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2004 Moderator o " 1CU Diaguostics and Therapentics, CHEST,
' ' ACCP, Annual Meeting, Seattie, WA

2004 Moderator - : Proteomics, Genomfﬁs and Economics.
- ' CHEST, ACCP, Antwsl Meeling, Sealtle, WA

' 2007 ‘Moderatot Central venous catheters, CHEST, ACCP
B ~ Anmizal Meoting, Chicago, 1L

2008 Moderator R Preventing infections with central venous
: lines, CHEST, ACCP Annual Meeting
Philadeiphia, PA

4.  International contributions

1995 Lectarer - Clinical Use of Short Acting Beta Blockers
: ~ Seoul Natlonal University, Seoul Korea

1995 Lecturer Acute Respiratory Pailure in the Critically
: Adult, World Federation Society of Anesthesiology
Riga Refresher Course, Riga, Latvia

1995 Lecturer : Clinical Aspects of Renal Protection )
» ‘World Rederation Society of Anesthesiology
Riga Refresher Course, Riga, Latvia

1998 Lesturer | Debuitking Myths in the ICU,
XIX World Congress on Discases of the Chest
Toronto, Canada '

1998 Lecturer . ' Yearin Review: Critical Care
XX World Congress on Discases of the Chest,
Toronto, Canzda '

2000 Lecturer Dopexamine, Dobutamine, and Dapamine
‘ Increase Splanchnic Perfugion: What Is the
Bvidence? Clinieal Conundrums in Crilical Care
St. Thomas, United States Virgin Islands

2006 Lecturer Updato in Resoscitetion, Review & Update on
Anesthesia, Peking University, Beijing China

2006 Lecturer Ust of Alpha-2 agonists, Roview & Update on
Anesthesia, Peking University, Beijing China

-,
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2006

2006

2008

C 2008

2008

- 2009

Legmrer
Lecturer
Lecturer

Course Director

Course Director

Course Direttor

E. \ﬂsiﬁng Profassors_lﬁps

1993
1993

1994

1994

1995

1998

2003

Vislting Professor

Visiting Professor

Visiting Professor

Visiting Professor
Visiting Prafessor
Visiting Profassor

Visiting Professor

' éﬁnical Trials and Tribujations, Royal College

of Anesthetists, London, England

Eihics of Disaster Mansgement in the ICU
Royal Callegs of Anesthetists, London, Englend

Rfhics of Disaster Manageraeat, 14™ World Congress of
Anaesiliesiologists, Cape Towm, South Afxica

Practicuwn in Critical Care, Harvard Medical School Dut-
Center, Dubai, UAE -
Lectures; ©  Newer drugs for sedation

New concepts in resuscitation

Rapid response tesms — Do they make a

: difference?

HMS, DC, Dubai UAE
Bthics in research
Lecture: Ethics in research: the role of the IRB

278 ptarvard and Peking University

_ Anesthesia Review Couse, Beljing, China

Oxford University, Oxford, Bngland

Austratian and New Zealand College of
Ancsibetists o

WFSA, St. Petersburg; Russia

Dartmouth Hitcheock Medical Center, |
Department of Medicine, Lebanon, NH

Hong Kong College of Anesthesiology
Pamela Youde Nethersole Eastern Hospital
Bong Kong

St. Luke's-Roosevelt Hospital
Now York, NY

Ryder Trauma Center, Jackson
Metmorial Hospita), Miami, Florida

134



) Alan Lisbon, WD

2004 Visiting Professor , Weil Medical College, Caomnell Umversv.ty
: New York, NY

2005 Visiting Professor " New Yotk University School of Medicine
| New York, NY

F. Report of Cllniesl Activitles

1980 2003 Cardiac Suxg:cal Team —~ Provmon uf anesthehcs to patients undergomg cardiac
mrgary one day/week

1980- - . Director and membet, Surgical ICU Team — Care of patients in traums, surgicel '

oy

and cardiovascular ICUs, two weeks/month
1980 - Generul operating room staff — Anesthetic care of pahents undergoing surgical
procedures fowr duys/month
. o ‘ S~
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respirstory fanction. Proc. 2nd Symposiam on Intracranial Pressure. Berdin: Springer-
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prevent gastrolntestinal biceding in serously il patients. Am J Surg 1984; 147:45 1-458.

Maslow A, Lisbon A. Anesthetic conslderations in patients with mitochondrial dysfusstian.
Anesth Anelg 1993; 76:384-886. o |

Cameron E, Lisbon A, Moorman R, Young JD. Prolonged nommusbular blockade with
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endotracheal intubation practices: A survey of anesthesiology program directors. Anesth
Analg 1997; 85:62-68, ‘ e

‘Adelson-Mitly J, Fink MP, Lisbon A, The valos of lumbar punctore in the evaluation of
critically 111, non-immunosuppressed, surgica! patienis: a retrospective anelysis of 70 cases.
Intenstve Care Med 1997; 23:749-752. - ’ _
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and withdrawal of life sugtaining therapy. Resuscitation 1999; 42:197-201.
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12,

13.

14,

15.

16.

17.

18.

19.

20,

"An Emerg Med., 2005, 524-8,

Hered SO, Lisbon A, Toth I, Ramasubramanin R. An evatuation of & new continuous blood
prossure monitoring system in critically ill patients. J Clin Anesth 2000; 12:509 518,

Creswell LL, Alexander J C Jr. Forguson TB Jx, Lisbon A, Fleisher LA. Intraoperafive
interventions: Americen College of Chest Physicians guidelines for the prevention and
management of postoperative atriad fibrillation after cardiac surgery. Chest 2005 285-355.

Shapiro NI, Howsll MD, Talmor D, Nthanson LA, Lisbon A, Wolfe RE, Weiss JW.
Serum lactate as & predictor of mortality in emergency department patients with infection,

 Shapiro NI, Howell M, Telmor D, Lahey D, Ngo L, Buras ), Wolfe RE, Welss JW,
" Lisbon A , Implementation and outcomes of tho Multiple Urgent Sepsis Therapies

(MUST) protocol. Crit Care Med. 2006; 34(4): 1025-32.

Talmor D, Sarge T, O'Donnelt C, RizR, Malhotra A, Lisben A, Loring SH. Esophageal
and tranapulmonary pressures in acute respiratory faiture, Crit Care Med. 2006; 34(5):
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Balanov K, Miller AD, Lishan A, Kaynar AM. A novel method of continuous
‘measmrement of head of bed elevation in ventilated patients. Intensive Care Med.-2007;
33(6):1050-4. |

Talmor D, Greenberg D, Howell M, Lisbon A, Novacﬁ V, Shapiro NI, The Costs and
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Reviews, Chapters, and Editorials: -

1.

Lishon A, Gelger ¢, Hall SV, Mathotca IV, Respiratory Distress. In: May HL, editor.
Emergenty Medicine. New York: John Wiley, 1983.p.61.94. -« -

Comunale ME, Lishon A. Post-operativecare of the cardiac surgical patielht In; DiNardo

3, Schwartz MJ, editors. A Manual of Cardiac Anesthesia. Best Norwalk: Applston-
Century-Crofis; 1990. P.313-326.
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12.
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15,
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Lisbon A. The role of the ICU. In: Eichhom JH, editor. Improving Anesthesia Gutcome.
Problems in Anesthesia Philadelphia: Lippincott; 1991. Vol.5, Ne.2, p. 258-264.
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Szeluga DJ, Lishon A_ Transpost of the Critically Jif, Anesthesiotogy Resideat’s Guide to
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Critical Care Med 2000; 28:1657-1658. . .. )
Lisbon'A, Vander Salin TJ, Vimer MXC Management of the Postoperative Cardinc

Surpical Patient, 1n : Irwin RS, Cerra FB, Rippe JM, editors. Irwin and Rippe's Iniensive
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Fink MD, Lisbon A. Cardiovascalar Failure, In: Feliciano DV, Moore EE, Mattox KL,
editors. Treuma. 4® ed. Stamford: MoGraw-Hill Co.; 2000. p.1287-1305.

Lisbon A, Firk MP, Post- Cardiac Surgery Managoment, In: Kruse JA, Fink MP, Carlson
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M, Coursin DB, Pearl RG, Prough DS, editors. Philadelphia: Lippincott, Williams snd
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Waxman A, Ward N, Taylor T, Lilty C, Lisbon A, Hill N, Nasraway S, Heard S, Howsrd
C, Levy M, Rountable debate: Confroversics in the management of the septio patient—
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Karthik S, Lisbon A. Low-Doso Dopemine in the Intensive Care Unit. Semin Dia! 2006;
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Publishing House, Beijing, China (In Press). .
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Philadelphia: Lippincott, Williams and Wilkine( In press) .

Books, Monographs and Textbooﬁ:

1.  Lisbon A, editor. Anesthetic Consideratians in Setting up & New Medical Pacility. Boston:
Little, Brown; 1981. : . L ‘
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3. SectionBdltor. In: Irwin RS, Rippe IM, editors. Irwin and Rippe's Intcasive Care
Medicins. 6 edition, Philadelphia: Lippineots, Williams and Wilkine, 2008.
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1

Shapiro NI, Nathanson LA, Howell M, Talmor D, Lisben' A, Wolfe RE, Weiss JW. Lactate

PredictsDeath in Emergmcy Department Patients with Infecuon SAEM Research Forum,
2004, Oriando, PL.

Shaplro NS Howell M, Talmor D, Lander O, Buras J, Lishon A, Wolfs RE, Weiss JW,

The Ixnplemmtahon of a Sepsis Team: A Preluninnry Report. SAEM Research Forum,
2004, Orlando FL.

Lisbon A, Talmor D, Kaynar M, Baraket A. A Diagnostic Dilemima in the Differantial

., Diagnosis of Post-Traumstic Neurological Deficit. CHEST 2004; 126:969S.-

7

Stewart MQ. Brown GE, Bissonnette SA, Talmor I, Lishon A, Yaﬁe MB. The Molecular
Basls of Neutrophil Priming and its Rolo in Host Tissue Damege. 13% Gordon Rcsuuch
Conferetice on Phagocytes, 2005, New London, CT.

Talmor D, Greenberg D, Howell M, Donnino M, Lehéy D, Wolfe R, Lisbon A, Weiss
TW, Shapiro, N. Cost-Effectlveness Analysis of an Integrated Sepsis Protocol. Acad
Emerg Med, 2006: Vol 13, SupS; 561-562.

Miller AD, Balonov K, Sargs, T, Lisbon A, Kaynar, M. Puralent Pmcaxdlal Tamponade
B2 8 Comphca’tion ofa Rupturcd Hepatic Cyst. Chest, 2006; p. 3168

Hudcova J, Lisbon A, Rhabdomyolysxs with compartment syndmme after combined
kidney and pancreas transplent. FL, March 2007, 81* JARS Congress, Orlando.

Media Appearances

1992 Telovision guest McNeil Lehrer Report, “Condition Critical: The American

Heaith Cere Forum”, PBS television .

2004 Television commentary 48 Hours Investigates, CBS Television

Newsletters

4,

Lisbon A, Hess P. Guidelines in Research. Soc.iety of Obstettic Anesthesia and

. Gerontology Newsletter, Spring 2004.

Young M, Lisbon A. A case for Dexmedelomidine, Critical Connections, February 2008.

Lisbon A, Bthlcs in Research, The Role of the IRB. Mlddle East Health Meagazine,
( January 2009)

Sarpe T, Lisbon A, Anesthesia Q&A, The Bostan. Chennel, October 2008 {web based)
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STATE OF SOUTH CAROLINA

- COUNTY OF CHARLESTON

Willie Preston, individually and as PRof

the Estate of Martha Preston, Deceased,
Plaintiff,
V.

Surgical Center Affiliates, LLC
Charleston Surgery Center, LP, Nurse
Doe, Christine Thompses, MD, and ABC
Anesthesia Group

Defendants.

| civit Action No: 11-CP-:

TO: ALL DEFENDANTS:

| v THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

RESPONSE TO STANDARD
INTERROGATORIES

RESPONSES TO STANDARD INTERROGATORIES

1) lee the names and addresses of Persons known to the parties or counsel to be

witnesses concerning the facts of the case and indicate whether or not written or recorded

statements have been taken from the witnesses and indicate who has possession of such

statements.

RESPONSE: Willie Preston(Husband)
c/o Plaintiﬂ"s counsel

Medlcal Providers of Martha Preston
A’s revealed in the medlcal records

Al treating physxcxans and nurses

2) Set forth a list of photograﬁhs, plats, sketches or other prepared documents in

possession of the party that relate to the claim or defense in the




RESPONSE: Medical Records from:

MUSC

Charleston Surgery Center,

3) In cases involving personal injury set forth the names and addresses of all
physipians who have treateci the party and all hospitals to whicil the party has been -
committed in connection with said injuries and also set forth a statement of all médical
costs mvolvcd
" RESPONSE:  Please sec medical records.

4) Set forth the names and addresses of all insurance companies which have |

liability insurance coverage relating to the claim and set forth the number or pumbers of

~ the policies involved and the amount or amounts of liability coverage provided in each

policy. -~

RESPONSE: None koown-

5) Set forth an 1temlzed staternent of al] damages exclusxve of pam and
suffering, claimed to have been sustained by the party. | |

RESPONSE: . Medical bllls from all medical provxders ‘
Funeral Expens&s '

Damages relating to Willie Preston’s Loss of Consortium
Loss of Household Services

' 6) List the names and addresses of any expert wimesse‘s whom the pérty :
proposes (o use as a witness at the trial of the case.

RESPONSE:  Alan Lisbon, MD
, See CV and Affidavit

Teresa Sollitto, RN
See CV and Affidavit
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7) - For each person known to the parties ;)r counsel to be a witness concerning the
facts of the case, set forth either a summary sufficient to inform the other party of the
importaot facts known to or-observed by such witness, or provide a copy of any written

- or recofded statements t;\kcn from §uch. witnesses.

The family members will testify to their knowledge of the facts, the injuries

suffered by, and death of Martha Preston.

The medical providers are expected to testify in accord with their

medical records.

MCGOWAN HOOD & FELDER, LLC

Chad AMcGowan ~ °~
" Ashley White Creech
. McGowan, Hood, and Felder
1539 Health Care Dove -
Rock Hill, SC 29732
(803) 327-7800
(803) 328-5656 Facsimile

November 0\ : ,2012
Rock Hill, South Carolina.
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" JAMES B. HooD

: . . Pariner
H O O D : * DIRECT DIAL: (843) 577-1223
LAW FIRM R

February 8, 2013

Chad A. McGowan, Esquire
McGowan, Hood, & Felder, LLC
1539 Health Care Drive

Rock Hill, SC 29732

Re:  Estate of Martha E. Preston v. Christine Thompson, MD S ‘
C/A No. 2012-CP-10-7413 (NOI), Charleston CP
HLF File No. 242.148 S

-
i

Dear Chad:

Enclosed for service please find the Notice of Appearahce of Counsel on behalf
of Defendant Chr_istine Thompson, M.D. which will be filed with the Court in the
above-referenced case. Should you have any questions, please do not hesitate to

contact me.
Kind regards,
Yours truly,
y? "
: James B. Hood
JBH/sam
Enclosure(s)

. . 172 Meeting Street, Charleston, SC 29401
Phone: (843) 577-4435 ¢ Fax: (843) 722-1630 ° Email: Info@hoodlaw.com
. www.hoodlaw.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

Willie Preston, individually and as PR of C/A No. 9012-CP-10-7413
the Estate of Martha Preston, Deceased, o

Plaintiff, NOTICE OF APPEARANCE

Versus

Surgical Center Affiliates, LLC,

Charleston Surgery Center, LP, Nurse
‘Doe, Christine Thompson, MD, and ABC )

Anesthesia Group, )

- )
Defendants.' )

)
)
)
)
)
)
)
)
)
)
)
)

TO: CHAD A. MCGOWAN, ATTORNEY FOR THE PLAINTIFF: ,

YOU WILL PLEASE TAKE NOTICE THAT the undersigned attorneys,
henlaby’ appeai' on behaif of the Defendant Cﬁristine Thomp’son, MD, in the above-
captioned case. The undersigned would respectfully request that all future
correspondence, notices, and other documents be directed to them, in addiﬁon to all

other counsel of record in this matter.

HOOD LAW FIRM, LLC
172 Meeting Street

Post Office Box 1508
Charleston, SC 29402
Phone: (843) 577-4435
Facsimile: (843) 722-1630
Email: Info@hoodlaw.com

ﬁ ;Rjobe% é Hood (Sé #2599)

James B. Hood (SC #70212)
Jeffrey M. Bogdan (SC#7 6354)

A Attorneys for the Defendant
) Christine Thompson, MD

2/ 3 , 2013

Charleston, South Carolina
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CERTIFICATE OF SERVICE

1 certify that on this date a copy of the foregoing
was served on each party or counsel of .record by
mailing, [ e-mailing, [ Jfacsimile, or [Ihand delivery in
the manner prescribed by the applicable Rule of Civil
Procedure.

This_g__day of Rm(ﬂ,i’[]{ , 2013.
- A attun ,/76 V&/V
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SENDER: COMPLETE THIS SECTION

" @ Complete items 1, 2, and 3. Also complete
item 4 if Restricted Danvefytsdeslred
®m Print your'name and address on the reverse -
. so that we can return the card to you.
. W Attach this cand to the back of the maliplece,
or on the front if space permits.

. 1. Article Addressed to:

5 «TQJY\CS' Hoed /&i‘

‘ Bovd Law Fema

bR Mce—\\rg St
C)/\u (DSJ\M Qf) <0l

}

COMPLETE THIS SECT!bN ON DELIVERY

!

A. Signature
X - 3 Agent
Addressed )
ceived by ( Printed Name)

C. Data of Delivery | i

h)

D. Is defivery address differert from tem 1?7 I Yes
It YES, enter delivery address below: 3 No

i

3. Sarvice Type

Certifiod Mail [ Express Mall

O msured Mall O C.O.D.

0 Registered [X Rstum Recelpt for Me:chandlse

4. Restricted Delivery? (Extra Foe) Oves [
Zmﬁmw 73011 2970 0001 7073 210 &
PS Form 3811, February 2004 Domssuc Return Recelpt : 10259502%1540‘

U.S. Postal Service.:

CERTIFIED MAIL.. RECEIPT

3 (Domest:c Mail Only; No Insurance Coverage Provided)
;;j For delivery information visit our website at www.usps.comz
< OFFICIAL USE
o posmge |8 R 1O
- Centified Foe ) ,‘)S
[ma] Receipt
= (Endommneqmi?) . 5@

Restricted Dellvery Fee
o (Endorssment Raguired) .
r\.
5 Total Postage & Fees | $ 8] o

Shoal AL KBy (1 ~
R |wrommne. \'l 2 MeeBine Sheed

b Sinto, ZiFsd G

800. A 0

~ FILED

JULIE J.
. CLERK, C.P. & G.5.

DEC 102012
ARMSTRONG
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- McGowan, Hood & Felcler?, LLC

w . £4 G . Patrick M. Killen
Chad A.S}.‘ICS:\)J:H’, lflsoco;lGA'NC) William A. McKinnon (SC,DC)
John G. Felder, Jr. Daniel "Ernie” Peagler
W. Jones Andrﬁws, Jrx. Robeértt;‘/.RP}\inips
T . w e ose
JS:S:: g Ccajl:n;l):l{ James Stephen Welch*(SC,0K)
Ashley White Creech Jay F. Wright
Christy M. Deluca (SC,IL) ]oseph G. Wright, 11I°
Lara Pettis Harrill Of Counsel’

Writer's Email: a}mtc}xins@mcgowmhoo&-com

November 19, 2012

Certified Mail

James B. Hood, Esquire

Hood Law Firm .
172 Meeting Street . -
Charleston, SC 29401

RE: Willie Preston, individually and as PR of the Estate of Martha Preston, gdeceased v. Surgical

Center-Affiliates, LLC, Charleston Surgery Center, LP, Nurse Doe, Christine Thompson, MD and
ABC Anesthesia Group )
Case No. 12-CP-10-7413

Dear James:
Please find enclosed the Notice of Intent in the above referenced Cése.

If you have any questions please feel free to contact our office.

Sincerely,

Annie Hutchins Gray
Paralegal

/ah‘g C
enclosures

1539 Health Care Drive, Rock Hill, SC 26732 - Tel: 803:327-7800 * Fax: 803-328-5656 .
' Rock Hill - Columbia - Anderson * Sumter

www.mc gowanhoo&. com
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. : &f Certifiod Mail [ Express Mal :
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) e T N TR T T R A O TL ;i
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U.S. Postal Service:-
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2 (Domestic Mail Only; No Insurance Coverage Provided)
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- McGowan, Hood@ Felcler, LLC |

'Patrick M. Killen
William A. McKinnon (8C,0C)
Daniel "Emnie” Peagler
Robert V. Phillips

Chad A. McGowan (SC,GA,NC)
S. Randall Hood
- John G. Felder, Jr.
W. Jones Andrews, Jr.

/ Seth Rose )
Jsordmn iy ﬁ:: i James Stephen Welc:'(sc ,0K)
usan F. Cai e !
Ashley White Creech I s J;y(‘;'g’:g}‘ ttl -
. Christy M. DeLuca (SC,IL) o epO‘ C;u"“l‘

Lara Pettis Hamill

Writer's Email: ahutchins@mcgowunlmorl.'com

November 19, 2012

Certified Mail

Surgical Care Affiliates, LLC
Registered Agent: CT Corporation
2 Office Park Court

Suite 103

Columbia, SC 29223

RE:  Willie Preston, individually and as PR of the Estate of Martha Preston, deceased v. Surgical

Center Affiliates, LLC, Charleston Surgery Center, LP, Nurse Doe, Christine Thompson, MD and
ABC Anesthesia Group ’ \
Case No.12-CP-10-7413

Please find enclosed the Notice of Intent in the above referenced case.
If you have any questions please feel free to contact our office. )

Sincerely,

Annie Hutchins Gray " (La/

Paralegal

Jahg
enclosures

1539 Health Care Drive, Rock Hill, SC 29732 - Tel: 803-327-7800 - Fax: 803-328:5656
Rock Hill - Columbia - Anderson * Sumter

www.mcgowanhood.com
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e "MCGowan, HOQ(]. @ Felcler, LLC

Chad A. McGowan (SC,GA,NC) - V.5 ‘ Patriclz M Killen .
S. Randall Hood - - 3 ) William A. McKinnon {SC,DC)

‘ John G. Felder, Jr. Daniel "Ernie” Peagler
W. Jones Andrews, Jr. Robert V. Phillips

Jordan C. Calloway Seth Rose
Susan F. 'Campbeu James Step}len Welch*(SC,0K)
Ashley White Creech Jay F. Wright
Christy M. DeLuca (SC,11) ]osepl'\ G. Wright, IT°
Lara Pettis Hamn Of Counael”

Writer's Email: a}xutc}lins@mcgowanhoo&.cqm

November 19, 2012

Certified Mail

Charleston Surgery Center, LP
Registered-Agent: CT Corporation
2 Office Park Court :
Suite 103

. Columbia, SC 29223

RE: Willie Preston, individually and as PR of the Estate of Martha Preston, deceased v. Surgical
Center Affiliates, LLC, Charleston Surgery Center, LP, Nurse Doe, Christine Thompson, MD and
ABC Anesthesia Group " '
Case No. 12-CP-10-7413

Please find enclosed the Notice of Intent in the above referenced case.

If you have any questions please feel free to contact our office.
Sincerely,
Annie Hutchins Gray @a/
Paralegal

[ahg
enclosures

1539 Health Care Drive, Rock Hill, SC 29732 - Tel: 803-327-7800 - Fax: 803-328-5656
Rock Hxll . Columbia - Anderson - Sumter .

www.mcgowanhood.com
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 McGowan, Hood & Felder, LLG

Chad A. McGowan (SC,GANC) L SR . Patrick M. Killen .
S. Randall Hood  © ° ’ 4 . William A. McKinnon (SC,DC) -
John G. Felder, Jr. ’ g M ) . Daniel _"Ernie" Peagler
" W.Jones Andrews, Jr. Robert V. Phillips

* " Jordan C. Calloway Seth Rose '
* ‘Susan F. Campbell _ James Stephen Welch*(SC,0K)
- Ashley White Creech . Jay F. Wright
Christy M. DeLuca (SC,IL) . Joseph G. Wrigbt, ity
. I:.ara'Pettis Hnrri“ - - Of Counsel’

Weriter's Email: ahutc}xi'ns@mcgoiwan}noo&.comA .
'December 6, 2012

The Honorabl¢ Julie J. Armstrong - ' o '
. Charleston County Clerk of Court '

100 Broad Street, Suite 106 - ‘

Charleston, SC 29401-2258 -

RE: Willie Preston, individually and as PR of the Estate of Martha .
' Preston, decéased V. Surgical Center Affiliates, LLC, Charleston ,
Surgery Center, LD, Nurse Doe, Christine Thompson, MD, and ABC
Anesthesia Group -
Case No. 12-CP-10-7413

-Dear Ms. Armstrong:

Please find enclosed an original and copy of Certified Mail cards for the service
of the Notice of Intent in'the above referenced case. Please file the original and return the
filed copy to me in the enclosed self-addressed stamped envelope. ' '

Please contact me should you have any quesﬁons.

Sincerely, _
Annie Hutchins Gray da/ ,
Paralegal ,
/ahg
enclosures

1539 Health Care Drive, Rock Hill, SC 29732 - Tel: 803-327-7800 '.Fax: 803-328:5656
‘Rock Hill ~ Columbia * Anderson - Sumter

WWw.mcgowanhoo&.com
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STATE OF SOUTH CAROLINA y INTHE COURT'OF COMMON PLEAS

COUNTY OF CHARLESTON

Willie Preston individually and as the
Personal Representative of the Estate of
Martha Preston, Deceased,

C/A No. 2013-CP-10-03054

- Plaintiff,

)

)

)

)

)

)

)

)

Versus )

) AFFIDAVIT OF

Surgical Care Affiliates, LLC, ) RANDALL KERNS, M. D
Charleston Surgical Center, L. P.;Laura )
Bilancione, R.N_; Coastal Anesthesia )
Associates, LLC1 and Christine )

Thompson, MD, )

)

)

Defendants.

PERSONALLY APPEARED BEFORE ME Randall Kerns, M.D., who after
being sworn, states as follows: h

1. My name is Randall Kerns, M.D.

2. I am over the age of eighteen (18) and am cbmp_etent to make the
following statements. | o

3. I am a physician licensed to practice 1n the statei of South Carohna.

4. 1 am the managing physician for Coas.t.al‘Angs‘thesm Assoc1ates, LLC
(“Coastal”’) with offices located in North Charleston, South Carolina.
5. I am the registered agent to receive service of pfocess for Coaséal. '

' 6. At no point in time did I, nor anyone else authonzed to receive service
of process on behalf of Coastal, receive service of a Notlce of Intent to Flle Suit
ﬁaming Coastal as a defendant. .

7. At no point in time did Plaintiff or Plaintiffs counsel contact me, or

anyone else authorized to receive service on behalf of Coastal to make us aware




that Plaintiff intended to inclu(ie Coastal as a defendant in the case titled Willie

Preston, individually and as PR of the Estate of Martha Preston. Deceased — Versus

.~ Surgical Center Afﬁhates LLC, Charleston Surgerv Center, LP. Nurse Doe,

Christine Thompson, MD, and ABC Anesthesia Group with a C1v11 Action No. 2012-

" CP-10-7413 in the Court of Comx’non Pleas for the County of Charleston, South
Carolina (hereinafter ‘-‘Not:ice of Intent”).

8. | At no point in %ime did I, nor anyone else authorized to receive service
of process on behalf of Coastal, receive notiﬁéation ofa sche'ciuled pre-suit mediation
conference with Plaintiff and the other Defendants in this case.

9. Coastal did not have the opportunity to engage in any pre-suit
mediatioﬁ conference wifh APl;ain{:iff."

10. = Coastal has yet to have any mediation conference with Plaintiff.

11. Tile first notice Coastal received of any pending litigation by Plaintiff

against Coést;al ca£ne in the form o% Plaintiff’s Complain{: filed May 24, 2013. '

12. Coastal received attempted service of the Complaint in the above-
_ referenced case via. Cert1f1ed Mall from Plamtlff on July 8, 2013.

13. The Complamt named Christine Thompson, M D. (“Dr. Thompsor”) as

-a Defendant. - -

14.' Dr. ;I‘Hémpson is an independent contractor whose medical services are

retainéél bsr Coasf_al.
| 15. Dr ’i‘hompséﬁ was working as an independent contractor on Behalf of
" Coastal in April of 2012 and at all times relevant to the Complaint filed in the

- above-referenced case.

1 Improperly identified as “Coastal Anesthesia Associates.”
2
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16. Dr. Thompson, as an independent contractor of Coastal, provided
medical carc and treatment to Martha E. Preston'in April of 2012.

17. At all times during her care and treatment of Martha E. Preston, Dr.
Thompson possessed and exercised the requisite amount af medica1> training,
competency and skill ordinarily and customarily possesse"d and exercised By
physicians under similar circumstances.

18. At all times during heAr care and treatment of Martha E. Preston, Dr.
Thompson acted in full compliance wiﬁh the prevailing and accepted standards of
care.

19. No act or omission performed (or not performed) during the medical
treatment of Martha E. Preston b}; Dr. Thompson was the direct and proximate
cause of any of the injuries alleged by Plaintiff in the Complaint.

20. Because its independent cantractor acted in full compliance with the
prevailing and accepted standards of care in her care and t;eatment of Martha E.
Preston, Coastal acted 1in full ’compliance with the 'prévailing and accepted
standards of care in its treatment of Martha E. Preston.

21. Coastal denies any liability to Plaintiff in the above-referenced case.

FURTHER'AFFIANT SAYETH NOT!

%MMM mem

Randall Kerns, M.D.

SWORN TO AND SUBSCRIBED before me
this 4™ day of Drccmpti , 2013

CTlonmee. &
NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES: 3] a1} a0 aa

3

167



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF CHARLESTON o)

Willie Preston, individually and as the
Personal Representative of the Estate of
Martha Preston, Deceased,

/A No. 2013-CP-10-03054

Plaintiff,
Versus

Surgical Care Affiliates, LLC,
Charleston Surgical Center, L.P.; Laura '
Bilancione, R.N.; Coastal Anesthesm
Associates, LLC!; and Christine

Thompson, MD, C

WENDY B. SANDERS, MBA CMPE
CANPC

)
)
)
)
)
g
) ~ . AFFIDAVIT OF
)
)
)
)
)
)
Defendants. )

PERSONALLY APPEARED BEFORE ME Wendy B. Sandefs, MBA CMPE
CANPC, who after bemg sworn, states as follows:

1. My name is Wendy B. Sanders, MBA CMPE CANPC.

2. 1 am over the age of eighteen (18) and am competent fo make the
following statements.-

3. I am an employee of Trident Anesthesia Group, LLC (“Trident”).

4. In my role és an employee of 'Trident, I an:1 the administrator/office
manager for the above-named Defendant Coastal Anesthe.sia ‘Associates, LLC
(“Coastal”) with ofﬁces located in North Charleston, South Carohna |

5.. At no point in time dld 1, nor anyone else authorized to receive service
of process on behalf of Coastal, receive service of a Notice of Intent to File Suit
naming Coastal as a defendant.

6. At no point in time did ?1aintiﬁ or Plaintiffs counsel contact me, or

anyone else authorized to recéive service on behalf of Coastal, to make us aware

] . L . . EXHIBIT
1 Improperly identified as “Coastal Anesthesia Associates.”



that Plaintiff intended to iﬁcldde Coastal as a defendant in the case titled Willie

Preston individually and as PR of the Estate of Martha Preston. Deceased — Versus

_ Surgical Center Affiliates, LLC, Charleston. Surgery Center, LP, Nurse Doe

Christine Thompson, MD, and ABC Anesthesia Group with a :‘Civil Action No. 2012-
CP-10-7413 in the Court of Common Pleas for the County of Charleston, South
Carolina (hereinefter “Notice of Intent”).’

7. At no point in time did I, nor anyone else authorized to receive service
of process on behalf of Coastal, reeeive notification of a echedﬁled pre-suit medietion
confeterice with Plaintiff and the other Defendants in this case.

8. Coastal .did not have the opportunity to engage in any pre-suit
mediation conference with Plaintiff. | |

9. Coastal has yet to conduct any med1at1on conference with Plamtlff

10. On July 8, 2013, Plaintiff attempted to serve upon a person rtamed
Jody Hawkins a Complaint in the above- captioned matter.

11. I do not personally know Jody Hawkins, but I can attest to the fact
that Jody Hawkins is not, has never been and was not on July 8, 2013 an employee,
. agent or representative of Coastal.

12. Upon information and belief, Jody Hawkins is and was on J uly 8, 2013
an employee, agent or representative of Charleston Surgical Center, L.P, one of the
Defendants who has settled this case with Plaintiff.

13. The Complaint named Christine Thompson, M.D. (“Dr. Thompson”) as

a Defendant.

14. Dr. Thompson is an independent contractor whose medical services are

retained by Coastal.
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15. Dr. Thompson was working aé an independent contractor on behalf of

Coastal in April of 2012 and at all tﬁnes relevant to the Complaint filed in the

above-referenced case.

16. - Dr. Thompson, as an independent contractor of anstal, pi'ovided

medical care and treatment to Martha E. Preston in April of 2012.

FURTHER AFFIANT SAYETH NOT! -

C&WJZ) Qfmdw%

Wendy B. Sahders, MBA CMPE CANPC

SWORN TO AND SUBSCRIBED before me

this day of oemOCC ., 2013
NOTARY PUBLIC FOR SOUTH CA[RO INA
MY COMMISSION EXPIRES: L |24 2018
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
‘ )
COUNTY OF CHARLESTON ) CASENO:  2012-CP-10-7413
Willie Preston, individually and as the )
Personal Representative of the Estate of )
Martha Preston, deceased, )
: )
Plaintiff, )
) _
Vs, ) MEDIATION RESULTSEFOR%A =
. ) . 2C = e
Surgical Care Affiliates, LLC; Charleston ) ” g‘l 3 A
Surgery Center, LP; Jane Doe, RN; ABC ) 2;- & —
Anesthesia Group; and Christine Thompson, ) R :
MD, ) s o2 M
) ‘ Sz 5 o
Defendants. ) S -‘cz) - .
) o =

(THIS FORM Td BE COMPLETED BY MEDIATOR WITHIN 10 DAYS OF
CONCLUSION OF THE CONFERENCE, WHETHER OR NOT AGREEMENT WAS
REACHED BY THE PARTIES) :

1. .~ Mediated settiement conferences were held before me on April 1,2013.

2, As a result of thése conferences, this case should be considered (please check one):

O Fully Settled (please check one):

O by Consent Judgment, to be filed by or,
(Name of Designee)

0 by Voluntary Dismissal, to be filed by

(Name of Designee)
O Partially Settled, with agreement of the Parties on the following issues:
(Attach separate sheet if necessary):

!E/ At an impasse. The mediation session was productive and there is the possibility
that further discussion over settlement options could lead to an agreement.

EXHIBIT




O In need of further mediation. (1
further.

A am not willing to mediate this case

O Continued (Date)

3. Plaintiff (¥ was/O was not present. j/}]/ (ﬂﬂ%’y
M.~ n ,,
« (o

Defendants E%ere/D were not present.
4. Other participants were:

[I]/ ‘attorney for plaintiff. 1 Lw/( % %
attorney for defendant. /Pyl é‘lf‘/ () : ‘ >
representatives for insurance carrier . .

O  guardian ad litem " | .

D experts '

O others

5. This case was co-mediated with

6. Choice of the mediator was by:

lﬁ Stipulation

Court Order.
7. The total number of hours spent in mediation was: __ 5 hours.

8. The total mediator fees were $ 3003- 0.

9. Further comments of the mediator:

Date: April 1, 2013 | Signarure of Mediator:
Print Name of Mediator: Thomas J. Wills
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WILLS MASSALON & ALLEN 1LC

97 Broad Street ¢ Charleston, SC 29401 « Post Office Box 859 + Charleston, SC 29402

Phone: 843-727-1144 « Fax: 843—727-7696 « www.wmalawfirninet
: April 1,2013

Direct Dial: 843-793-6038

The Honorable Julie J. Armstrong
Charleston County Clerk of Court
100 Broad Street, Suite 106
Charleston, SC 29401

RE: Willie Preston, individually and as the Personal Rgprésentative of the Estate of
Martha Preston, decedsed v. Surgical Care Affiliates, LLC: Charleston Surgery
Center, LP; Jane Doe, RN: ABC Anesthesia Group: and Christine Thompson, MD

“Mediation Date:  April 1, 2013
Our File No.: 613-54

Case No: ‘ 2012-CP-10-7413

Dear Ms. Armstrong;:

Enclosed please find the original and one (1) copy of the Mediation Results Report
regarding the above referenced matter. Please file the original and return a file stamped copy to
me in the self addressed, stamped envelope provided.

if you have any questions, please do not hesitate to call.

Z f/m} ALLEN LLC

Thomas J. Wills
twills@wmalawﬁrm.net

. Respectfully,

TIW/kap

Enclosures
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STATE OF SOUTH CAROLINA )
- . ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
)
Willie Preston, individually and as PR of ) CIVIL ACTION COVERSHEET
the Estate of Martha Preston, deceased '
Plaintiff(s) )
) acp- 10 -20%4
Vvs. )
)
Surgical Center Affiliates, LLC, Charleston )

Surgery Center, LP, Laura. Bilancione, RN;
Coastal Anesthesia Associates; and Christine
Thompson, MD

. Defendant(s) )
Submitted By: Chad McGowan : SC Bar #: 9943

Address: 1539 Health Care Drive, Rock Hill, SC29732 Telephone #: 803-327-7800
Fax #: 803-328-5656
Other:

E~-mail: cmcgowan@mcgowanhood.com
NOTE: The coversheet and information contained herein ncither replaces nor supplements the filing and service of pleadings or other papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. 1t must be filled out completely, signed,
and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint.

DOCKETING INFORMATION (Check all that apply)
*If Action is Judgment/Settlement do not complele
[ JURY TRIAL demanded in complaint. [ ] NON-JURY TRIAL demanded in complaint.
(] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[ This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[ This case is exempt from ADR. (Proof of ADR/Exemption-Attached)

NATURE OF ACTION (Check One Box Below)

Contracts Torts - Profcssional Malpractice Torts - Personal Injury Real Property
[ Constructions {100) TJ  Dental Malpmactice (200) [Q Assaul/Slander/Libel (300) [0 Claim & Delivery (400)
a Debt Collection (110) O  Legal Malpractice (210) O Conversion 310) [ Condemnation (410)
O Employment (120) X  Medical Malpractice (220) O Motor Vehicle Accident (320) O Foreclosure (420)
a General (130) Previous Notice of Intent Case # [0  Premises Liability (330) [J Mechanic’s Licn (430)
[1  Breachof Conract (140)  20AZ.CP- 1O -TH13> []  Producs Lisbility (340) [0 Parnition (440)
[0 Other (199 [  Notice/ File Med Mal (230) [ Personal Injury (350) [J Possession (450)
[0 Other (299) O Wrongful Death (360) [ Building Code Violation (460)
O Othe (399) 1 Other (499)
Inmaste Pefitions Administrative Law/Relief Judgments/Settlements Appeals
[0 PCR(500) {1 Reinstate Drv. License (800) [0 Death Setticment (700) [0 Arbitration (900)
[1 Mandamus (520) [0  Judicial Review (810) O} Foreign Judgment (710) O Magistrate-Civil (910)
[1 Hebeas Corpus (530) [0  Relief (320) 3 Magistrate’s judgment (720) [0 Magistrate-Criminal (920)
[0 Other (599 [0  Permanent Injunction (830) [0 Minor Seitiement (730) 0 Municipal (930) N
' [0 Forfeiture-Petition (840) [ Transcript Judgment (740) [C] Probate Court (940)
0  Forfeiture—Consent Order (850) [  Lis Pendens (750) [0 scDOT (950)
O  Other (899) [0 Transfer of Structured O Worker’s Comp (960)
Settlement Payment Rights [0 Zoning Board(970)
: Application (760} O Public Service Comm. (950)
Special/Complex /Other [0 Confession of Judgment (770) [0 Employment Security Comm (991)
O Environmental (600) 1 Pharmaccuticals (630) 3 Petition for Workers
[} Automobile Arb. (610) [3 Unfair Trade Practices (640) Compensation Settiement 1 Other (999) -
i Approval (780)
O Medical (620) [  Out-of State Depositions (650) [ Other (799)
] Other (699) ] Motion to Quash Subpoena in :
: an Out-of-County Action (660)
[0 Sexual Predator (510)
Submitting Party Signature: __ W\/\/ Date: 5/22/13
SCCA /234 (04/2012) Page 1 of 3



Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous

-4 (4%l Proceedings Sanctions Act, S.C. Code.Ann. §15-36-10 et. seq.

SCCA /234 (04/2012) Page 2 of 3
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o FOR MANDATED ADR COUNTIES ONLY
S N Allendale, Anderson, Beaufort, Clarendon, Colleton, Florence, Greenville, Hampton, Horry, :
Jasper, Lee, Lexington, Pickens (Family Court Only), Richland, Sumter, Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT. r L

You are required to take the following action(s): '

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 21 o day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed. ' :

2 The initia] ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical

malpractice mediation is mandatory statewide.) ‘
L]

o —_4---Cases are exempt from ADR only upon the following grounds:
a. Special proceeding, or actions seéking extraordinary relief such as mandamus, habéas corpus, or
prohibition; :

b. Requests for temporary relief;

c.4 Appeals V ‘

d.. ‘.Post Conviction‘ relief matters;

e. Contempt of Court proceedings;

f  Forfeiture proceedings brought by govérnmental entities;

g. Mortgage foreclosures; and

t

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute. ‘ ‘

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation. :

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded. :

Please Note: You must comply with the Supreme Court Rules regarding ADR.
' Failure to do so may affect your case or may result in sanctions.

SCCA /234 (04/2012) | ) Page 3 of 3
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

NINTH JUDICIAL CIRCUIT
Willie Preston, individuallyand as the _ A
Personal Representative of the Estate of ) _— ' s
Martha Preston, deceased,’ - .| Civil Action No: 13-cpr-\D - A0 64
Plaintiff, , | -
v. Co '

. ' ‘ SUMMONS_&:
Surgical Care Affiliates, LLC, Charleston

Surgical Center, L.P.; Laura Bilancione, '

RN.; Coastal Anesthesia Associates; and..
Christine Thompson, M.D.

-~
=
Y
2o o T
S22 5 ™
Qv = I
o %:o
Defendants. ' -
TO: THE DEFENDANTS ABOVE NAMED:

=
=
YOU ARE HEREBY SUMMONED and required to Answer the Cor’npla.int in
this action, a copy of whi;h is serv

ed upon you, and to serve a copy of your Answer to
the-Complaint on the sﬁbscriber at his office at 1539 Health Care Dnive, Ro

ck Hill, South-
Carolina, 29732, within thirty (30) days of service, exclusive of the date of service; and 1f
you fail to Answer the Complaint within that time,

judgment by default will be rendered
against you for the relief demanded in the Complaint.

MCGOWAN\iO\OD/& FELDER, LLC

Chad A. McGowan
Ashley White Creech

 McGowan, Hood, & Felder, LLC
1539 Healthcare Drive

Rock Hill, South Carolina 29730
(803) 327-7800 '
(803) 328-5656 Facsimile
May ‘L\ 2013

cmcp.owan@mcgowanhood.com
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STATE OF SOUTH CAROLINA )

IN THE COURT OF COMMON PLEAS
) , ‘
COUNTY OF CHARLESTON ) C. A.No: 13-CP-\0- %OGL{« .
Willie Preston, individually and as the ) : “
Personal Representative of the )
Estate of Martha Preston, deceased )
)
Plaintiffs, ) 4 o
) Complaint for Damages
) (Jury Trial Demanded) . =
vs. ) e =
Surgical Care Affiliates, LLC, Charleston) C 2: 3 L
Surgical Center, L.P; » ) - o _— E’n’z’i 3!
Laura Bilancione, R.N.; y ' “ =) =] I
Coastal Anesthesia Associates; - ) S=2 =
and Christine Thompson, M.D. ) -z =
)
Defendants. )
)

i
The Plaintiff, by and through his undersigned counsei, for a Complaint against the
Defen_dants, does hereby allege as follows:

PARTIES
Plaintiff

1.  The Plajntifﬂ Willie Preston, is the duly appointed Personal Representative of the

' eé@e of Martha Preston. At all times relevant hereto, Willie Preston was the husband of Martha

Preston. He brings these claims as PR for wrongful death and survival, and on behalf of himself

for loss of consortium. Plaintiff is a citizen and resident of Charleston County, South Carolina.
Defendants

2 Defendant Surgical Care Affiliates, LLC is a corpporation organized and existing

under a state’s laws other than South Carolina and maintains an agent and/or joint venture in

Charleston County, SC known as the Charleston Surgical Center, LP in Charleston County,
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South Carolina. At all times relevant hereto, Surgical Care Affiliates, LLC was a joint venture,
principal or agent, with the entity -employing certain ‘nurses and other medical staff at the
Charleston Surgical Center who at~al_l' times relevant hereto,.-were employees acting within the

scope of their employment.

3. Defendant Charleston Su:gery Center LP, is a South Carolina limited partnership

" and is an agent, principal or Jomt venturer with Surgical Affiliates, LLC. Charleston Surgery

Center maintains its prmcxpal place of business in Charleston County, SC and was the employer
of cex_‘tain nurses and other medical providers that treated Mrs. Preston on April 18, 2012.
—"_-;1.. . .]jetendant‘ Laura Bilancione, RN was the registered nurse Awho was in charge of
Mrs. Preston’s post operative care, and is the same nerson who signed Pages CSC-024 and CSC-
025 of the medical recoids This defendant is also believed to be the same person who
administered the dilaudid and other drugs to Mrs. Preston. Nurse B11anc1one is believed to be a
citizen and resident of Charleston County, SC and was at all times working within the course and
scope of her employment. ' B |

5. Defcndant Christine Thompson, MD is a physwxan hcensed by the state of South
Ca:olina and holds hersclf out to the pubhc as a specialist in the field of anesthesxology At all
times relevant heieto, Defernidant »Thomp'son- was acting within the scope of her employment
and/or contract with Coastal Anesthesia Associates, Charleston Surgical Center, LP, or Surgical
Afﬁliates, LLC. Defendant Th'ompison isa citizen and resident of Charleston County, SC.

FACTUAL ALLEGATIONS

6. On April 18, 2012, Mrs. Preston went to the Charleston Surgery Center for an out
patient knee surgery. The procedure was supposed to take:well less than a day, and Mrs. Preston

was to be returned home without staying in any medical facility overnight. .
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7. After this procedure, Ms. Preston was sent from the Operating Rdom to the Post
Anesthcsxa Care Umt (‘PACU”). Dr. Thompson ordered ‘among other things, “Dilaudid 0.2 mg
‘IV prn pain, may repeat every 5 minutes up to 2 mg IV or 4 mg IV.” CSC 024. Both Dr.
Thompson and Nurse Doe signed this order.

8. Nurse Bilancione administered the following mcdic_ations to Mrs. Preston:

Dilaudid 1 mg IV at 9:02 |
Dilaudid 1 mg IV at 9:06 -
Dilaudid 1 mg IV at 921
| Dilaudid 1 mg IV at 9:28
Phenergan 6.25 mg IV at 9:42
ngcocet 1 by mouth at 9:42

9. - The dilaudid administered by the nurse was in excess of the physician’s order and
the nurse therefore was below the prcvailirig and accepted medical standard of care.

" 10. Ndr,ses ‘have an obligation to follow doctor’s orders fiunlcssl in their professional
judgment do-ing so would put ‘the patient at risk. In that case, Nurses are expected to follow-up on
their concerns either with the physician or through their -chain_of command It is never
appropriate for a nurse to give 4 doses of dilaudid, 1 mg EACH, when an order reads that the
maximum per dose is 0.2 mg.

11 Furth;r, Charleston Surgery Center and Surgery Cdnt”er Affiliates had policied and
procedures in place dictating when a patient could safely be discharged. 'fhe Defendants used a
scoring system, that provided that a patient-must score at least a 16 on a scale from 16-18. Mré.

Preston scored only a 13, and was discharged anyway.

12.  As a back-up to this system, the physician, in this case Defendant Thompson, was
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supposed to evaluate the pa'tient and the patient’s chart to sign off on the patient being fit for
discharge. Dr Thompson 51gned a statement that she had assessed Mrs. Preston and found her fit
for discharge. See, Anesthesxa Record, CSC-021 This is shocking as Mrs. Prcston at that time
was under the irlfluenoe of 4 mg of dilaudid, Phenergan, and Percocet, and the effects of those
drugs was profound. Mrs. Pre§torr could not wallr or stay awake from tho heavy medications. Dr.
Thompson never reviewed the patient’s chart to determine if her order was followed or to
determine if Mers. Preston could safely be discharged. If she had, she would not have discharged
Mrs. Preston. | | | |
13. Dr. Thomspon had a duty and obligation to assess.Mrs. Preston prior to her
discharge as well as to review her medical chart from the PACU. Dr. Thompson further had a
duty and obligation to perform this assessrrrent in a competent manner. Dr. Thompson failed on
both accounts. |
14. Mrs Preston was sent home in the care of her husband who did his level best to
care for her. Mrs. Preston -was falliné asioep while walking to her bedroom from her car: Mr.
Preston 'rég{xlarly checked on her, and-the last tirne he checked on her, before lunch time, Mrs.,
Preston was found to be not breathing. )
15.  Mr. Preston called 911 ond started to do CPR on his wife. EMS arrived. and took
over care of Mrs. Preston, ultrrnately takmg her to MUSC in Charleston.
16', Mrs. Preston was detenmncd to be bram dead at MUSC from the lack of oxygen
to her brain and she passed on April 23, 2012. _ |
17.  The cause of death was determined to be “probable mixed drug toxicity with
- fentanyl, promethazine, hydromorphone, oxycodone, and midazolam:® In other words, Mrs.

Preston died from the drugs she was given at the Charleston Surgery Center.
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18.  Asadirectand proximzrte result of the acts and/or omissions of Defendants, Mrs.
Preston did not receive proper treatment in a timely fashion. With proper, standard of care
medicine, Mrs. Preston’ would not have suffered and would have not hdve died when she did and
would have had a 'normall life expectancy. .

: L
19.~ | The irljuries to and death of Mrs. Preston were the direct and proximate result of
and was caused and occasioned by the negligence, carelessness, 'recl.dessne.ss, willfulness, and
wantonness on the part of Defendants, in failing to possess. and exercise rhat degree of medical
trammg, competency, and sk.1]1 ordlnanly and customarily possessed and exercised by physicians
T and rrxedrcal staff under similar circumstances and thereby rendercd mappropnate medlca.l care to

Mrs. Preston by deviating from and falling below the prevailing and acceptable standards of care

in one or more of the following particulars,as follows: -

AS TO DEFENDANT' Nurse Doe, Charleston Surgery Cenrer LP, and Surgery Center

Affiliates, LLC:

a. In failing to properly follow the physician’s orders; .
,b' In giving too much medication; ‘
c. In failing to properly assess Mrs. Preston;
d. In discharging Mrs. Preston under the circumstances;-
“e. . In failing to properly follow the policies and procedures in place for discharge

- assessment; and
f. In such other ways as may be shown at trial

AS TO DEFENDANTS Thompson and Coastal Anesthesia Associates
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g. In failing to review the medical chart of the patient at the time Defendant

Thompson certified that Mrs. Preston was fit for discharge;

h.  In failingto properly assess Mrs. Prestonat the time of her discharge;
i. In allowing Mrs. Preston to be dxscharged
e In fa11mg to realize that the nurse grossly violated her order by glvmg 1 mg doses

~of dllaudld when the order called for no more than 0. 2 mg at a time; and
k. In such other ways as may be shown at trial:
ATTACHED to the Notice of Inteﬁt, ali of which is incorporated herein by referencie,v and
attached to this Complaint afe affidavits of qualiﬁ'ed experts who will testify to at least one
breach of the standaxcllA of caré by the‘Defendants in fhis matter. |
FOR A FIRST CAUSE OF ACTION
(SURVIVAL ACTIOAN)v

20. | Plaintiff reiterates paragraphs 1-19 above as if set\ forth verbatim herein.

21 Asadirect snd proximate result of the négligense,‘ carelessness, gross negligence,
recklessness and departure frorﬁ the professional standards of care by Defendants, Mrs. Preston
suffered from severe debilitating injuries which resulted in her permanent injury and disability,
and conscious pain and suffering, as a result of which Mrs. Preston is entitled to recover a sum 1o
compensate her estate for her conscious pain and suffering, medical expenses, mental anguish,
‘loss of eamings capacity, l_i)ss of enjoyment of life, and o.ther damages. Plaintiff is also entitled to
recover a sum of punitive damages to punish and deter these defendants and. others like them
from similar conduct_‘- in the future. All'damages should be in an amount determined by a jury in
this action.

FOR A SECOND CAUSEOF ACTION
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(Wrongful Death)

22. Plaintiff reiterates paragraphs 1-21 as if set forth verbatim herein.

23. As a direct and proximate résult of the negligence, carelessness, gross -
negligence, recklessness and departure from the professional standards of care by Defendants,
Mrs. Preston suffered from severe debilitating ‘injuri'es which resulted in her death, and thus the

‘negligence was thé cause of the loss of the support, aid, society, comfort, and companionship of
k;er heirs at law. The estate is therefore entitled to recover from defgndants a sum of money to
compensate the heirs at law for the medical expenses, funeral expenses, mental anguish, loss of
earrﬁngs capacity; and loss for the aid, séciety, comfort, aﬁd cofr1panionshjp of the Accedent.
Plaintiff is also entitled to recover a sum of punitive damages to punish and deter these
defendants ;m& others liic.elfhem ﬁorn similar conduct in the future. All damages should be in an
amount determined by a jury in this action.

FOR A THIRD CAUSEOF ACTION
(Loss of Consortium) .

24. Plaintiff reiterates paragraphs 1—23_ as if set forth verbatimlherein.

25.  Plaintiff Willie Preston, as the husband of Mrs. Mrs. Davis, has suffered a loss of
consortium as a result of the actions and inactions of defendants. He is therefore entitled to an
awa}d of damages to compensate her for her loss of the society, comfort, companionship,
support, and good ofﬁc_:eé of his wife. Further, the Defendants’ actions in this case have been
reckless and/or grossly negligent and thus Plaintiff Andrew Strong is additionally entitled to an

award of punitive damages to punish and deter these defendants and others like them.

WHEREFORE, Plaintiffs, respectfully pray for judgment against the Defendants for

actual damages, special damages, éonsequential damages, and punitive damages in an amount to
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be determined by the jury at the trial of this action, for tﬁe costs and disbursements of this action
and for such other and further relief as this court deems just and proper. Plaintiff specifically
avers that the damages at issue in this case are more than $100,000, such averment made to allow

all manner of discovery under South Carolina Law.

FA\YEN 5\

i A_,A_-ChadA McGowan

Ashley Creech

McGowan, Hood, & Felder, LLC
1539 Healthcare Drive

Rock Hill, South Carolma 29730
(803) 327-7800

(803) 328- 5656 Facsimile )
cmcgowan@mcgowanhood com -

John Hughes Cooper
1476 Ben Sawyer Blvd, Suite 7
 Mt. Pleasant, SC 29464
$43-883-9099
$43-883-9335 (Fax)

Rock Hill, South Carolina

May 7, 2013 o
2 " PLAINTIFF DEMANDS A JURY TRIAL
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STATE OF SOUTH CAROLINA

) - IN THE COURT OF COMMON PLEAS
| ) : ' ‘
COUNTY OF CHARLESTON )  C.A No:12-CP-
Willie Preston as the Personal )
Representative of the Estate of Martha )
Preston, deceased )
. )
Plaintiffs, ) ' :
) AFFIDAVIT
) TERESA A. SOLLITTO, R.N.
V8. ) (5.C. Code Ann. §15-36-100)
Surgical Care Affiliates, LL.C, Charleston)
Surgical Center, L.P; Jane Doe, RN;. )
ABC Anesthesia Group; and Christine ~ )
Thompson, M.D. )
‘ )
Defendants. )
: )

PERSONALLY APPEARED BEFORE ME, THE UNDERSIGNED, BEING DULY
SWORN, AND SAYS AS FOLLOWS: '

1. 1 am professional registered nurse. My clinical practice involves recovering all age
groups and all types of surgeries from different types of anesthesia. My education, training and
experience are set forth in the attached CV (Exhibit A). It is my belief that my-education, training
and experience qualify me 1o render expert opinions in regard to the expected care which should
have been rendered to Martha Preston in this case. - -

2. My nursing practice is located primarily in Boston, Massachusetts. I have been
practicing for more than twenty (20) years. ‘ '

3 I am familiar with the standard of care of what a reasonably prudent nufse would do
or not do in providing care to patients, including the type of care rendered to Martha Preston. 1am
familiar with the breaches of the standard of care which can occur and result in harm to a patient
similar to the situation involving Martha Preston.

4, I have reviewed the medical records of Martha Preston: which consisted in part of
records from Charleston Surgical Center, MUSC which include the autopsy, toxicology report,
Coroner’s report and death certificate. The records I reviewed are the type documents which I would
consider in rendering an expert nursing opinion in this case.

5. Itismy opinion, within a reasonable degree of nursing certainty that the Defendants
and/or their employees, agents or nurses committed negligent acts or omissions in their care and
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treatment of Martha Preston. Without int;hding 1o limit the 'séope of my opinions, some of the
specific breaches of the standard of care I have identified as being perpetrated by the Defendants

and/or their employces, agents or purses, are as follows:

] Failing to follow physician’s order as to the sdministration of Dilaudid;

Faﬂing to recognize the totality of the situation and ensuring safe and reasonable care
which required further time to recover prior to discharge; ‘

Discharging Mrs, Preston home in tﬁc face of not meeting dischirge criteria. .

6. - Further, itismy opinion toa reasonable degree of nursing certainty that the actions or
inactions of th

e Defendants and/or their employees, agents or nurses contributed to the injuries and
damages which led to Martha Preston death. .

e 7, The factual basis for my opinion about the breaches of the standard of care by the

Defendants at this time are the medical records of Martha Preston. The factual basis of my opinions
may be supplemented at 2 later time. : '

8.

This affidavit is given in compliance with South Carolina Code of Laws$§ 15-36-100
and 15-79-125 which do not require me to state all negligent acts or omissions by any defendant.

. TERESA-A. SOLLITTO, RN,

Swom to and signed before me -
this aq day of October 2012

WU )
SSN\A Rick

IS ‘-.fag"

N
\\\\\

e

Notary Public -
My Commission Expires:

Uity

%, '
e ARY, Ko, S
I LIANESRS

o™
i
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TERESA A SOLLITTO

52 Sanborn Street, # 204 , . : (339) 234-1387
‘Reading, MA 01867 ‘ Co ' tsollit@bidme.harvard.edu
EXPERIENCE:

8/84 to Present  BETH ISRAEL DEACONESS MEDICAL CENTER, Boston, MA

Clinical Nurse (1V) Post Anesthesia Care Unit  (3/93 to Present)
» Primary/associate nurse in 23 bay unit, open 24/7. Level | Trauma.
« Presenter, patient care rounds in multi-disciplinary setting,

» Preceptor for new staff.

e Perform Unit Resource role: coordinate patient flow, manage staffing patterns and collaborate
with anesthesia, surgical and inpatient staff. ’

l .. . eswfrscheduler for 52 urses.

» Instructor, American Heart Assqciatién‘A'CLS and BLS
» Member of hospital-wide Professional Nurse Adyancement Program
« Co-coordinator, Peer Review process. ' o

« Member, Practice and Quality/Safety committees; responsible for quarterty chart audits, staff
Education. . ‘

Interim Manager (8/98 to 12/98)

Clinical Nurse (IV), Surgical [ntensive Care Unit  (1/97 10 5/97) .

» Primary/associate nurse in 12 bed intensive care unit. .

« Patient population included cardiothracic, neurosurgical and multi-sysiem trauma.

Clinical Nurse (1V) Collaborative-Medieal-Surgical Unit  (2/89103/93)
« Primary/associate nurse on 14 bed unit. ‘ )
o Co-developed Peer Review Program; provided consultation on program to other units.

o Nurse for 8 Day preceptor; Physician for s Dey participant; provided orientation for new staff,
students.

¢ MALS Instructor for hospital.

o Arrest Call Coordinator; handled responses hospital-wide.

« Coordinated and conducted unit-base review sessions on emergency care.

» Active participant on various task forces and committees, including: Picker Commonwealth
Group Project, B.1. Professional Nurse Advancement Program, B.1. Product Standards and

Evaluation Cominittee, 7North Steering Group Committee and Unit-Besed Primary Nurse Task
Force,

» Critical incident rounds representative.
+ Advanced from Clinical Nurse 111 (3/91).

Management Ig!ermﬁyz. (8/91 to0 3/92) ’ ’
o Assumed temporary management of 14 bed med-surg unit to cover LOA.
» Responsibilities included budgeting, scheduling and staffing issues.

Clinical Advisor - (10/87 to 2/89) - :
» Clinical, educational and administrative resource for nurses occupying 17 patient-care units,
» Continued to provide support (25% of time) to Surgical Unit.
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- TERESA A. SOLLITTO (page2) .

Clinical Nurse (IT) Surgleal Unlt  (3/86 to 10/87) _
"o Primary/associate nurse responsible for coordinating multi-disciplinary care of patients.
. @ 24 hour accountability for interventions.

o Active in various committees, including: B.I. Pharmacy Committee, Unit-Based Documentation
Task Force, Unit-Based Quality Improvement Commitiee and B.1. Patient Education Committee.

o Primary Nurse Rounds Presenter and Preceptor for new staff.

» Advanced from Clinical Nurse 11 (8/84 to 3/86).

EDUCATION:

PRESENTATIONS:

CERTIFICATIONS,
AFFILIATIONS
& AWARDS:

.REFERENCES:

'UNIVERSITY OF NEW HAMPSHIRE, Durham, NH

1984 Bachelor of Science, Nursing

Sedation Lecture, Harvard Medical School, CME -

*What is a Nurse,” Harvard Medical School -
*Cultivating a Community of Scholars,” Northeastern University
*Professional Nursing Practice” and »patient Confidentiality”
Choose Nursing Orientation Program

Documentation Lecture at Orientation

Recipient, “Edward and Marilyn Schwartz Award” for overall excellence in
nursing practice. :

Advanced Cardiac Life Support

Basic Cardiac Life Support

IV infusion therapy; phisbotomy : T

Boston Athletic Association, Medical Support, Boston Marathon
Participant/runner (2008, 2009, 2010) ' .

Available upon request.

180



STATE OFSOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON . ) C.ANo:l2-CP-

Wﬂﬁe Preston as the Personal
Representative of the Estate of Martha
Preston, deceased -

)
)
)
)
Plaintiffs, )
) AFFIDAVIT
. ) ALAN LISBON, M.D.
vs. ) (S.C. Code Ann. §15-36-100)
)
Surgical Care Affiliates, LLC, Charleston ) :
Surgical Center, L.P; Jane Doe, R-N.; )
ABC Anesthesia Group; and Christine )
Thompson, M.D. )
)
)
)

.Defendants.

PLRSONALLY "APPEARED BEFORE ML THE UNDLRSIGN ED, BLING DULY
SWORN, AND SAYS AS FOLLOWS:

1. lama MedlcalDoctor lamboard certified in-Anesthesiology witha subs;acc;alty in Critical
Care Medicine. My clinical practice involves the care and treatment of peopl who require all lévels of
anesthesia for surgeries and/or procedures. My education, fraining, and experience are set forth in the
attached CV (Exhibit A). It is my belief that my education, training, and experience qualify me to render
expert opinions in regard to the care provided to Martha Preston in this-case.:

2. My practice & bﬁatnd primarily in Boston, Massachusetts. | have been a practicing
physician for more than twenty (20) years. - T

3. I am familiar with the standard of care of what a reasonably prudent physician would do or
not do in providing care to patients, inchiding the type of care rendered to Martha Preston. | amfamikar

with the breaches of the standard of care which can occur and result in harm to a patient smxlar tothe
situation involving Martha Preston.

4. 1 have reviewed the medical records oMartha Preston which consisted in part ol records
from Charleston Surgical Center, MUSC which include the autopsy, toxicology report, Coroner’s report
and death certificate. The records | reviewed arc the type documents which 1 would consider in rendering
an expert-medical opinion in this case, '
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5. It is my opinion, wu:hm a reasonable degree of nursing certainty that the Defendents and/or
their employees, agents or murses commilted negligent acts or omissions m their care and treatment of
Martha Preston. Without intending to limit the scope of my opinions, some of the specific breaches of the

standard of care | have identified as being perpetrated by the Defendants and/or their employees, agents or
nurses, are as follows:

. Failing to follow physician’s orders, by the PACU nurse in administering excessive dases of
Dilaudid;

. Failing to recognize the totality of the situation and cnsuriné saft and reasonzble care which

required further time to recover prior to discharge, by both the PACU nurse and the
physician; and

. Discharging Mrs. Preston home in the face oF not mccting dischalgc c_r'itcria.
6. r uthcr it is ty opinion to a reasonablc dcgrcc of medical certanty that the actions or

inactions of the Defendants and/or their employees, agents or nurses contributed to the injuries and damages
which led to Martha Preston death. .

7. The factual basis for my opinion about the breaches of the standard of care by the
Defendants at this time are the medical records of Martha Preston. The factual basis of my opmnions may be
supplcnt:ntcd at a later time.

8; This affidavit is given in- compl'ancc with South Camlma Code of Laws §§ 1 5-36-100 and
]5-79-125 which do not-require me to state all negligt issions by any defendant.

ALAN UISBON  M.D.

~ Swom to and signed before e
this J*/  day of October 2012

Qégg?!. mcan
Notary Public TN

My Commission Expn’es /-4 (— AS
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Alan Lisbon, MO

\

Academic Appointments:
1976-1977  Clinjoal Rellow in Surgery
1977-1980  Clinical FdlowmAmesﬁxm
1980-1984  Instructorin Anacathesia
1984-2002 AsMPmMmofAnnmhesm
- 2001- Clink:al Professor,
, , imonary and Bxercise Sclence
2002- ' Amoiatel‘rofessor of Anaesﬂxesla_
-Hospital Appohxtmenm
1980-1985 AsaistantAnexthel!st
1985-1995 Associate Anesthetist
1993~ Consultant in Anesthesia
19093.1996  Associato Surgeon
1995-1996  Asgesthetist
1996- . Assoclate Surgeon
1996 Anesthetist

Harvard Medical School
Harvard Medical School
Harverd Medical School

" Harvard Medical Schoot

Northeastamn University

{(non-voting) - A
Barvard Medical School

 Beth Taras! Hospitl, Boston, MA

Beth laras! Hospitel, Boston, MA
Children's Hospital, Beston, MA

Beth Israel Hospifal, Boston, MA
Beth Isracl Hospital, Boston, MA
Both Israel Deaeows Madical Center
Boston, MA

' .Be&kraelDeaommsMedmlCuner
, Bmlon,MA

nospltnl and Health Care Orgnn!mion Service Ruponslbnulw

19801985  Associate Director, Respimory-Surs\al
Intensive Care Unit

1980-2002 Member, Cardiac Anesthiesia Team

1085.1996  Co-Director, Resplratary-Surgicsl Intensive
Care Unit

1996-2006 . Medioal Directar, Rupimtoqr Care

1996~ Co-Director, Sm'gicll ICU’s

Major Administrative Responsibltities:

1990-1996 - Director, Critical Care Fellowship

1991-19956  Chief, Divislon of Critical Care -

1956-2003  Chief, Division of Critical Care -

1996-2007  Director, Critical Care Fellowship

20032009  Vice Chalrman for CrlﬂulCare

2006-2009  Acting Chalr
Department of Anmheah, Cﬁlle-ll Olre
and Paln Medicine

2009~ Executive Vice Chair

Beth lsrael Hospital

Beth larael Hospltal
Beth Israc) Hospitel

Beth Isras Deaconess Medical Center

e _Bdh!stacheaonan'ediealcenl\sr

_ Beth Yeracl Hoapital

Beth Jsrael Hospital
Beth Isras] Deaconess Medical Center

‘BdhlmelDucuanodicnlcenter

Beth 1sras! Deaconsss Medical Center
. Beth Israel Doaconess Medical Center
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Nian Usbon, MD

‘Major Comunittee Assignments:
1995- Amerioan Board of Anesthesiology = Associate Examiner
S {Senlor Examiner 2005 -) ' o
2002- Food end Drug Administration .
: " Anesthesia and Respiratory Therapy o
| Devices Paoel (Chair 2003 -2008)
1987- Rospratory Therepy -~ Northeaster University
. 1989-1996 . Standing Committes on : : meMedlical School
. ___ " BumanStdies '
' . 1996-1998 - Human Studies Coramitteo - Harvard Unlvars]tyﬂoalﬂn
1996 RespioryTherspy ~ Modiol  Northeastern University
' ‘ ' : Direttor

19841996  Emergency Room Comsmittee
1986- Critical Care Committes

' cmarumu
1988- Committes on Clinical Investigations (IRB)
Secretary (1988-1998) -
Co-Chair (1998-1999)
} Chair (1999-)
19881999 comnﬁmunlnbeﬁoual)iume
19902000 . Tissue Commities
1991.1996  Medical StaffCommedl - - - .
19941996  Medical Execntlve o

1995-1996 - Critioal Care Committes - Co-Chair

1995-1998  Opsrative and Invasive ‘
Procedures Committee

1996-2000  Medical Staff Council - ;,

1996-1998  Anesthesls and Critical Care Co-Chsir
Pharmacy Suboommittee

" 1098-2000  Clinical Informetion Systems

Steering Committee

1998-2006  Benefiis Advisory Commitiee
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1984-2000

1985-2000

1988-
1988-
1991-

Harvard Medical Faoulty Phovslclnns
Resuscitetion Committes - Chair

(Co—Chﬁl' 2006 - 2009)
Gradnate Medical

: Bducation Committes

Clinical Information
Steering Committee -

' Volume and Operations "

Committee
Harvard Medlcal Raculty Physsclam
, Board of Dimtors

Clirical éompct_me

’_.quarterlyRcvmwoommitm -

eddunt Selection Commlﬁer

- Pest Roview Committ:o

| Bethlsrsol Ansathesla Secreta

, Xy
o Foundaﬂonnoard ofDimdorsPraldentzmn,ms

1992-

1995-2005
%
1996

" Divimon Dnmctm Conmﬂttee

Grand Rounds Confumw Coordlnamr

" Curdcotum Committee -
. Clinfcal Prnctloe Committee
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Aan Lishon, _ND

1976-
1977-

1977-

' 1980-
" 1981-

1982-
1990-1998

1991-

1994-

1995-2000

American Medical Associetion
Massackmsetts Society of Anestheslologists
2003- Governmentsl Affairs Committeo
2003- - Ethioal Practios and Stendards of Care
OCommittes
" American Society of Ancsthesiologists
1996-1997  Subcommittes on Critical Care
Amerion Board of Anesthesiology
Socisty of Critical Care Medicins
1992 - Conseasus Developreent Committee .
1992-1996  House of Chaplem , Delogate
- 1993 New England Chapter : Secretary
1994-1995  Now England Chapter Vice Prosident
1996 Neow England Chapier Prosident

16982002  Ancsthesia Section, Advisory Board
2000-2001  Outreach Committee :

2010- - DBilling end Oversight Committeo:
Massachusetts Medical Soclety |
~New England Regions! Critical Care Society
1991 : Program Director
1992-1998 o Board of Directors

American Soclety of Critical Care Anesthesiologists -
1993-1998  Resident Biucation Committes

1998~ Practios and Tralning Commitiee

American Collogs of Chest Physiclens ‘Blected Fellow
1995-2004  Stearing Committes on Critical Care '
1956-1997  Steering Committes on Critiva! Care Chalr

1997-1999  Progrem Cazhmittee
1998-2002  Health & Science Policy Committee
2002-2004  Nominations Committes

2003- Credentials Committes

intemationsl Traama Ancathesia and Critical Care Society

American Collegs of Critical Care Medlcine Blected Fellow
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t
Réitoriel Boarda
2000- ClinioglMedidﬂauﬂResamh
Mhocxevhwé L
1988~ Critical Cre Medicine _
1990- New Bngland Journal of Medicine
1994~ Chest
1999- Mmcuniopmuedinss
Award and Fonors |
“em " Ty Bets Pi, Comell Urivezshty

1972 . Bte Kappa Nu, Cormnell Univeraity
2006, 2007, 2009 Boston Magazine— “Best Doctors”
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PartII: Research, Teaching, and Clinieal Contribufions

A, ﬂarraﬁw )

My most importent contributions lie in four mein areas: clinical care, teachirig, the
resoarch onvironment, and administration, - :

Beth lsraed Deaconess Medionl Canter has been home to me for elmost 30 years, first &8
a surgical intern and then as an ancsthesla residont. Asa olinician, Ihave focused on
providing cutting-edge care of aritically ill pationts, and anesthetics for large,
complicated cases. ] have guided, tanght, leamed from, and collaborated with medical

staff menbers who deily mansge very delicate and critical Interactions with patients and
their families, . . : :

__Por the first 25 years of my cereer, I worked in the operating rooms as a cardlac
ancsthosiologist and also in the gensral ORs adminlstering sncsthetic care for complex
cases, Staff requests for my services have factored strongly in my clinjeal oaselond,

. bringing professional challenges across a wide spectram of iliness and disesse. I am
experienced in the safe and efficiont mensgement of the operating rooms of a
tertiary/quaterary medioal center,

As Co-Director of the Surgical ICUs for tho past 20 years, I have been respansible for
generel administration, polioy development, and quality of care within those unite on

both BIDMC campuses: During this time, the enesthesia oritioa! care program at BIDMC
hes doveloped into ons of the leading programs in the country. Recent initiatives include
the introduction of widespread use of echo end ultrasound technology in the ICU. We .
have developed and instituted clinical guidelines for the ICUs over the past two years

that have greatly lessericd the incldenoce of latrogenic infoctions, including reduction of
contral line infsotions and reduction of ventiistor-associated pasumonia by 50 percent. 1.
bave personally championed the development of & robust progrem in clinical rosearch.

I scrved as Chair of ths FDA pant on Ancsthesia and Respiratory dovices. In addition,

1 have served es President of the New Bngland Society of Critical Care and as a member
of multipie national committees for the spenlalty. My committee

memtbecahips inchuda the Fealth, Scence snd Policy Committos for e ACCP, which is
responsible for wiiting natlonal guidelines on clinical care. .
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] have lectured extenslvély throughout the United States and abroad ona wide rango of
topics relsted to critical oare and ancsthesia. Tt has been particularly satisfying forme

to write many chapters on the care of criticallyill and cardiuc surgicel patients, and I h
have recently co-edited a book on procedures and techniques for critically ill patients.

For the past 12 yearz; 1 have served as an ofal board examiner for the American Board of
Aneqﬂmaia.

For the pist 10 years, it has been my responsibility to oonvaie weekly Anesthesia Grand

- Rounds, the mejor CME program for our department. The speakers arg well-known
‘ axperts from throughout the US and sbroad. As Chair of the Anesthesia Complications
' mepungs(M&m,Ihuvaﬂteopporb.\nltyewhwed:to teach and learn about the

unexpected challenges of diffienlt cases. Theso ovents providea forum for pendrallnﬂ
analysls and construotive feedback, and for bullding (and rpodeling) confidence and

. . humility smong steff and residents. .~ . .

Modical oducali,oh is.at the forefront of everything we do at BIDMC, end  rolish this
ghared work and its proud tradition. I teach critical care follows, residents, and medical
students both the fandamentals and the intricacies of criticel onre and clinioal apestl\esia.

t the year, I mentor and supervise 24 medical students, 18 anesthesia
residents, 10 emergency medicino residents, and 12 surgery vesidents who rotate tirough
the Surgioal ICUs. Our Critical Care Fellowship is nationally renowned and highly
competitive. 1have trained 31 critioal care fellows over the pest 16-years. Each year, I
am proud to see our Péllows seours outstanding positions at prominent {nstitutions, and
by %0 doing, validate their exceptional training. Tam particularly proud that the BIDMC
Anesthesia Critioal Care Program is considered among the most prestigious in the
country. I train our 56 ancsthesia residents in the provision of anasthetios for a wide
shestram of surgical disease, and am active as a mentor and counselor for these
reaidents. - . - '

Research -

BIDMC has the fourth largest hospital-based rosonrch program in the United States, with
some 1,300 protocols under consideration each year.” My own clinieal trisls have

fooused on JCU theraples, crifical care practices, dingnostio testing, and monitoring
dovices, Belng an investigator has taught me sbout the unique chalenges of conducting
mmchlnanmdmﬂotumnddmhuladmabpmmotemearchntmb}dc. For
the past 10 yeors, I heve managsd the Commitieo on Clinical Investigation (the IRB) and
its 50 board members (thros boards), and heve chaired two mectings of the full Boagd es
well as two Contituing Review meetings each month.
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Duting my tenure, the IRBs at Beth Isracl Hospitel and the New England Donconess
Hospitel merged in 1996, creating n single BIDMC IRB.  This merger necessltated &
systemio revampling of alt policies and standard operating procedures, which resulted in
our becdming 8 mode! of efficient and assiducus cthicel and sclentific review. Research .
revenuss have grown, and subiissions of now protocols have incressed steadily,

Today, we have a staff of 14 dedicated IRB professionals processing submlssions and

offering intetnal quality improvement audits,

Our IRB currently ‘boasts the fastest turnaround time (ﬂ-&n protocol submissionto
approval) in Boston. I have become solidly varsed in regulatory matess and doveloped
an understanding and respect for the compticated path a clinical trial must take to reach

Ab Chair of the CCI, I have worked dlosely with every division of every department at
BIDMC over the years, developing considerable goodwill in the process, Inmy role, 1

have sicived to develop and support  onlturo befitting & great research institution, snd

- - fios} priviloged to have done so for BIDMC.

Administration

Anesthesia is by definition a collaborativs service in support of ofher departments.
We heve met or excseded the demands of the surgioal and other procedural services for
creative and dynamic partnerahips ecross disclplines, For example, 2006/2007

- witnsssed clinical innovetions in-expanding overnight coverage on fho Bast Campus,

coverage in the G sults, inception-of regionsl blosk scheduling (with a resulting
increnss in use), and increased use of ultasound for regional anesthesia. Recently; we
have supported growth in cardiovasoular surgery by assumning management of these

m:melyeomplicatedpaﬁentsln the new Cardiovascular ICU,

Anesthesie has seon solid finenclal prowth and expension during the past year that I
served as acting Chalr of the department. Our Anesthesia Realdency recently recelved
the ACGME five-yasr sooreditation, the higheat level ettainable. We sre currently in tho
process of reorganizing and relocating ths Amold Pain Center to en off-campus site,
which entails mejor logistioal challenges, New programs, such as the development of
echocardlography training and cducation services, and expansion to the Gl sulte, have
offered the Anesthesia service new ways to connect with ofher departments within and
outside the institution and have fostered averall growth in surgical specialtics.

. Y have ensouraged opportunities for interdepartmentsl integration as Acting Cheir. Our

patients aro the direct beneficiaries but the anesthesie and critical care slaff also reaps the
‘benefits from  strong, positive relationship with the other specialties. Our depertmental

productivity has improved, with inoreases in surgical volume and increases in academio,
educational, and edministrative responsibilities,
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L B, Funding Information -

“fosg192 NEH Pl Dovelopmentand testingof a portablo
T R S oxygun-pndchﬂrfor.inhd“a_ﬂonmerapy :
1990199  OptxCompeny ~ PI  Testingofen intra-arteral blood ges

' - “optode '
19961597  BaxterBdwerds Pl oedback control and hemodymamics
1996-1998 DXTEK . PL.  Development of a non-invasive blood

_ ) pressure devics

19982000 DiscoveryLabs Pl  KL-4 sufactentin ARDS (Multicanter)

19982001 OsthoBiotech - PI . Use of rytzoporilin in (e ICU
19%. .. . ICOSCom. — - PL  APhase2bsmdyo evelusio the sefety
: and efficacy of recombinnt platolet

activating factar acetylhydrolase (tPAR-AH)
_ . for the prevention of acute respiratory distress
S : : gyndrome in patients with severe sepsis or
. g - ' severe traumatic fnjuries (Multioenter)

19992000 Novatis . - PI . Muliiple dosesafoty, tolerability,
" - pharmacokinetics, and pharmacodynamics of
oo . PMX 622 in patients with sovers SIRS and
: evidence of infection (vinlticenter)

1999 Zeneca Pl - Thempeutic intervention with propafol vessus
: standard ICU sedation; Controf of patients
with asthma, scizares, intracrandel
hypertension, and other disease statos
requiring mechanica! ventilation

19992000 Chiron . Pl  Recombinant tissuc facior pafaway inhibitor
sepsls patients, A multicenter, single bling, -
- placebo controlled, randomized, dose cscalation study

19992000 Lilly Pl APhese Il study to detemine the efficacy

and safety for recombinant lunen activated
protein C in sovere sepais (Multicentes)

)
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2005 DXTEK * Pl Evaluation of Non-Invesive blood pressare device

~C. Report ol‘ Current Research Aeﬂvltiol

Multiple Urgent Sopsis Theraples - A trlal investigating autcomes in septio patimta using
_ standard theraples

Epivent - A trial studying the use of ezophageal and pleural pxusurcs o guide tbeupy in
ARDS .

D. Reportof Teaching
1. Local contributions
8. Medical Schoo} couraes

1980- Surgery Course 500M.1b, Surgical Core Clakxhip Harvard Medicat School
: * Proceptor for 6-12 students/year, 1 week/student :

1980- | ‘Respiratory-Smdcal Intensive Care, Harvard Medica! School Course
. . 503M.1. Proceplor for 4-7 medical students/year, 1 month/student

1980-1984  Bmergenoy Medical Care, Harvard Medical Schooi Courso 705. J
Lecture 2 hre/year, 30 students -

1982:2005  Clinieal Semvinar II, Course RTH 1414, Northeastern University,
. Leoturer and seminar leader. 12 students/yeat, 12 hours/year

b. Gmdunumediéal CONrBEs -

1980- SICU Rounds Resident Lectures. Daily lectures to fellows, residents ind
~ medioa] students in Surgioa) KCU, 72 bowslyear

1982-1995 * Instructos, Advanced Traus Life Support, Amerioan Collego of Surgeons
19921994  Instruotor, Advanced Cardiao Life Support

1993- Department of Anestheala and Critical Care Gr.md Rounds and
Visiting Profeasor Lecture Series organizer for 60~70 attending staft, follows
and reddmll. 32 hours/year ,

1996- .  Instruotor, Pundamentals of Q‘lﬁcalareSupput (basics of oritical care
supponbrnon-crlﬁcal care phys{clam) o
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"~ 1997- Complications Meeting (Moitelity & Morbidity)
Department of Anssthesla, Cuitical Care and Pain Medicine, Beth Israel
Deaconess Medical Center - : :
Moderator of weekly departmental Q/A meeting, 60-70 attendings, fellows, and
resident steff, 52 hrs/yr. S
¢, Local invited presentations : '
1994  Withdrawal of Therepy, Grand Rounds, Fiebrew Rehsbilitation Center for the
Aged, Jamalca Plain, MA ' _
1999 . Debunking Myths in the ICU, Anesthesia Grand Rovnds, Massachusetts
Geners! Hospital, Boston, MA
2004 High Altitude Iliness, Brigham and Women's Hospital
L ‘ VAnestheaia Orand Rounds, Boston, MA ‘
2008  Disaster Managemeit: Ethical Aspects of Intensive Care Provision

Anesthesia Grand Rounds, Brigham & Women’s Hospital, Boston, MA

4. Continuing medical education courses

1991

1992

1992

1993

1993

1994

1994

Discontinuetion of Life Suppot - .
Hervard Anesthesia Roview Course, Boston, MA
Withdrawal of Life Support )
Harvard Medicsl Sohool Anesthesia Review and Update
“Boston, MA )

~ CPR Not Indioated, Me_ta—Bthics Conference, Harvard Medical School,

Boston, MA

The Use of Dopamine a Renal Vesodilator, Second Annual Critical Care

- Symposium, Boston, MA .

" Recent Advahoes in Critical Care

Harvard Medical School Anesthesia Review and Update
Boston, MA o S

Withdrawal of Therapy - -
Hervard Madical Schoo! Anesthesia Review and Update

" Boston, MA

Use of Newromusoular Blooking Agents in the ICU
5 Annual Educational Meeting, New England Chapter
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1997- Oompllcaﬁons Meeting (Mortelity & Morbidity) .
Dopartmest of Anssthesia, Criticel Care and Pain Medicine, Beth Isreel
Doaconess Medical Conter
, . Modsrator of weekly departmental QIA meeting. 60-70 attendings, fellows, and -
L : residcmmﬁ‘,szh:slyr
c.[oealimmedpresemaﬂom B
“ 1994  Withdrawal of Thesapy, Grand Rounas,'nebm} Rehgbgnamcmforme
Aged, Jamaion Plain, MA —
\ & '
1999 Debunking Myths in the ICU, Anesthesia Gmnd Rnunds, Masmd(useus g
i - Gamral Hospital, Boston, MA
- 2004 ' High Altitude liness, Brigham end Women's Hospital
i;ﬁ o Anesthesla Grand Rounds, Boston, MA
T 2008 .- - Disaster Menagement: Ethical Aspecis of Intensive Care Provision
I Anosthesia QGrand Rounds, Brigham & Women s Hospital Boston, MA
;.‘.;i )!‘?
. ‘,d. Continuing medical education courses
' ) - 1991 Discontinuation of Life Support
. ~ - Horvard Anesthesia Review Coume, Boston, MA .
1992 Withdrawal of Lifs Support |
‘Harvard Medical Sohool Anesthesia Rwlew and Update
Boston, MA
4. 1602 .. CPRNotIndicated, Mete-Ethios Confe:'ence.HarvmdMediml Schoal,
o Boston, MA
Co 1993 The Uss of Dopamins a Renal Vasodilator, Second Annial Criticel Care
g . Symposium, Boston, MA
1993 Recent Advances in Crittoal Care
Harvard Medical School Anesthesia Review and Update
Boston, MA
1994 - . Withdrawa! of Thevapy '
Harvard Medicel School Anesthesia Review and Update
Boston, MA ) ~
)y 1994 Use ofNemomuamlar Blocking Agehts in the ICU

$® Annua! Educational Mesting, New Bagland Chaptes - '
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1997
1998

1999
1999
2006
2006
2006
-2007
2007

2008
2010

i

Socinty of Critical Cate Medicine, Worcemt, MA

- Renal Dose Dopamine in the ICU ~Does It Work?

Sooiety of Cdtical Care Medicine, Oonh'ovetsles in Gdtical Care
Boston, MA

‘Debunking Myths in the ICU -
. Harvard Medioal SchoolAmstheslaRmew mdUpdm
- Boston, MA

, The Pulmanary Artecy Catheter in Cntioal Care, Harvard Rapiramry and
Ctlﬂcal Care Come, Camhddge, MA

" Bibics in the Intensive Care Unit, Resphatozy Care Review Course Bef

Israc Denoonexs Medlonl Center, Bosbn, MA ‘

_Upéate in Resuscitation and C.rltical Care, Updnle in
Anesthesxa. Brewa!er, MA

Ethics of Disaster Management in ﬁm 1cU, Update in

Anssthesis, Bmwstcr, MA

Catacholamines end splenchnic blood flow
Harvard Review of Traume and Critical Case, Boston, MA

" The RB— memmmmnwm
. yontaelf Bs. aClinioalInvastigator Cambridge, MA.

: 'I'hcrlghtvasopmasoratthoﬂg’mdose

Hanmd Review of Trauma and Ctitlul Care, Bomn, MA

Bthioal Aspeots of Digaster Management .
Harvard Anesthesia Review Course, Boston, MA

Sepsls Pansl
Harmd Review of 'n'amna & Crlllcal Care.

Ethical Aspeots ofDimler Managemmt :
Harvard Ancsthesia Roview Course, Boston, MA
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K Advisoty and‘supqrvisoryresponéibi!ities

19902007

1980-2003

1980-

BIDM(C Critical Care Fellowship — Program Disector for Anesthesla Critical
Care training program far 2 fellows/year including program development,
mentoring, and supervision ‘ _ )

* Curdint Anestlicsia Pellowa and Residents ‘Worked dhosely in opesating
Tooms teaching and ‘supetvising candiac ancsthesia fellows and resldeqts

BIDMC Ancathesis Residents — Including supecvision, lectores, teaching t

* bodside and in OR, mesitaring, and preparation for board exems

f. Tesching leadesship :’o}es

19B5- .

1993-2005

C1997-

- 1997-1999
- 1995- -

- 1996~

Surgicsl Critical Care — as direstor of the SICU organized and established

- the teaching currioutom, lectare series and evalustion tools for fellows,

residents, and medical siudonts.

Grand Rounds BIDMC Dept of Ancsthesia and Critioal Cave - responsible
for organization pf grand rounds program for department.

. Complicnibns meeting (mmbici{ty & mortality) BIDMC Depatment of
~ Anesthesia and Critical Care - responsible for leading discussion and

analyzing interesting oases end undoward avents in department at weekly

'departmental muﬁng. Coruponent of our depastment and hospitai QA

program.

Program Committes, American College of Chest Physicians — membaer of
committes that organtzed curticudum and program for annusl meeting of
ACCP. - , '

Assocists Bxaminer, American Board of Anestheaiology ~ serve es oral
examiner on a yearly basis sinoe 1995 for national board certification body.
Developed questions for written and oral board exama.

 Medical Direotor Respiratory Care Program, Northeastern Urivessity

ourriculun dovelopment and teaching of respiratory therapy practioners. -

' - 197
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g Trainees

Yeur

19911993

1993-1994
. 1993-1994

1993-1994

1993-1994

© 1994-1995

. 19951096
" 1995-1956

1995-1996

1996:1997
1996+1997

(097.1098 . Joffley Keno,MD - Afiending Anssthesiologist

1998-1999

Donna MMq MD

. Ewan Cameron, MD . - Aftending Anesthestologist,
~ Assistant Clinical Professor of Anestheslology
e Tufts University School of Medlcine
. PeterStoneMD - . Consltantin Anesthesia & Intensive Care Medicine
_ . .. YorkHospital, Bngland :
Sarah Nellly, MD Staff Physiclan

* Holmes Reglonal Medical Center, Melbourne, FL
.eJCU Health First _qupuxaﬁon. Rookledgs, FL

North Shore General Hospital
"Toronto, Canada T

- Fiospital fox Spectel Sucgery, Clinical Assistant
... Professor of Ancsthesiology

Bradfbmd Carson, MD Assistant Attending Amﬁsd\esiolog&st.

"Weill Comell Medicat Coflege

- Nanetto Sehwamn, MD  Thomas Jefforson University Hospital

: Philodelphia, PA .~ <

VenkatPsla MD  Anestisslologist

. Inova Pairfax Hospital, Ralls Church, VA

Panksj Ny, MD - Staff Anesibesiologist

" . Mirism Hospitel, Providence R
- Instruetorin Ancsthesia
Brown Medical School

 Michas! Yaffs, MD, PhD  Howard S, & Linda B, Sken

Associate Professor of Biology .
Center for Cancer Research :
Mnmchmemhuhuteof'redmology
Cambridge, MA

Linda Yeo, MD. .. Vancouver, WA
 Mehmood Durreni, MD - Cardiso Anesthediologist

Haverlown Anesthesia Associntes
_Havedows, PA

Lehey Clinic, Burlington, MA A
Asalstant Clinical Professor of Ancsthesiology
“Tafis University Schoal of Medicine
Debra Szeluga, PhD,MD  Medical Director, Post-Anexthesia Recovery Unit
L , , Assistant Program Director in Ancsthesiology
University of lowa Modical Center, Iowa City

— — 198
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1998-1999
' 1608-1999

1999-2000
19952000

2000-2001

2000-2001

L) aomaom
& 20012002
2002:2003
2003-2004

20042005

2004-2005

2004-2005

2005-2006

by

——— e e

20052006

Philip Devine, MD -

~ Gtace Kim, MD

Ata Murat Kayner, MD.
Daniel Talmor, MD .
Ruben Azocar, MID

Margaret Hudlin, MD

Jian Yo, MD

‘Prank Ramadori, MD

Pranay Kanake, MD
Abdul Baraket, MD

Bursk Alptekin, MD

“Todd Sarge, MD

Cafity Dudick, MD

Androw Miller, MD

Konstantin Balonov, MD

. Springfield, MA
. Chief,
Direttor of

Associabe Professor of Anesthestology and Critical
Care, University of lows, College of Medicine

-Chief, Critical Care Ancsthesin

Long Istand Jewish Medical Conter
Ancstheslologist
Brigham end Waomen's Hospital, Boston, MA

* Instrctor in Annesthesin, Harvard Medical School

Program Director, Anestheslology Criticat Care
Univessity of Pittshurgh Medicat Center

Assistant Profissor, University of Pittsburgh, School of

Medicing, PA :

Vice-Chair for Critical Care, Beth

Jsrael Desconezs Medical Center, Boston, MA,

Associste Professor of Anacsthesie, Harvard Medicel

Resldency Program Direotor, Boston Medical Center

Assistant Professor, Boston University School of

Médical Center, Boston, MA.

Physician Quality Officet, Unlversity of Massachusetts

Medioal Center, Worcester, MA ’

Assistant Professor, Univemsity of Massschusstts

Medioal School

Staff Anesthosiologist, Rouge Valley Centenury

Hospitel, Toranto, Ontario, Canada

Asgistant Professor, McGill University Health Centre

Montresd, Quebec, Canada

Staff Anesthosiologist, Baystate Medical Center

t of Anesthesia

Surgical ICU

Landmark Medical Conter, Woonsocket, RI
Co-Director of Pain Medicine

_ NewJersey Sportand §

pine
Program Director, Critical Care Fellowship,

" Beth Istacl Deaconess Medical Center, Boston, MA

Instroctor in Anaesthesia

Harvard Medical School .

Medioal Director of Traume/Surgical ICU, Assistant
Director of Trauma, Clinical Assistant Professor of

Surgery,

UMDNJ-Robest Wood Johnson Medical Schoal
Staff Anesthesiologist

Brigham & Women’s Hospital, Boston, MA
Resident in Anssthesia

‘ antcr:Univm?ty Medical Center, Boston, MA

16
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2006-2007

2006-2007

2007-2008

20082009
2008-2009

Jana Hudcova, MD

- Achikam Qrinbarg, MD

Michael Young, MD
Gernrdo Rodriguez, MD

Stephen P, Bender, MD

Associate Direstor, Surgioel Critical Care
Lahey Clino, Burtington, MA

Assistant Clinica! Professor of Ancsthesiology
Tufts University Schoot of Medicine

‘Staff Anesthesiologist

Beth Israel Deaconess Medicel Centor, Bostan, MA
Instructor in '

Harvard Medical School

Critical Cars Pellow

Beth Israsl Deaconass Medioal Center, Boston, MA
Staff Anesthesiologist, Boston University Medical
Center, Boston, MA .

Staff Anesthesiologist, University of Vermont Modical
Center, Burlington, MA

17
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2. Regional Contributions

- 1991
1991

1992

1994
1999

2002
2002

2003

2008

)i

Sepals in the ICU Patient, Anesthesia Grand Rounds,

Bayatate Medfical Center, Springfield, MA

Postoperstive Cardiae Cars, Anesthesia Grand Rounds,

Baystate Medical Center, Springfield, MA

Withdrawal of Therapy, UMASS Medical
Center Grand Rounds, Worcester, MA

Withdeawal of Therapy, Tufts University
Medical School, .
Departmont of Anesthesis Grend Rounds,
Boston, MA

‘The Swrgioal ICU Bxperience: Controlling
Cosis and Preop Management Stratepies

Health Resonrces & the New England
Educational Institute, Boston, MA

Two New Drugs for the ICU, Anesthesia
Grond Rounds - :
Boston University Medioal Canter, Boston, MA

High Altimde Hiness, Anesthesla Grand
Rounds, University of Massachusetts
Medical Center, Worcester, MA

Pulmonary Artery Catheters are Useful in
the Perioperative Period, MA Anesthesia
Council on Bducation

Spring Meeting, Boston, MA

High Altitude Diness, 31* Baystots Anesthesia
Symposium, Springfield, MA :

201
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Nationsl Co ntributions

1986 Leotorer

1993 Lecturer

1994 Lecturer

1994 . Lecturer

1594 Leoturer

1995 Leoturer

1997 Discussant

1997 Lecturer

Pecioperative mensgement of thyroid dissess,
" manageinent of the gmatm petient )

anesthesia-
University of Kansas
Kensas City, K8

Recovery of te Cerdia Surgioal Patient -
Shortening the Length of Stay
Ametionn Collegs of Cheat Physicians

‘Axmugl Mesting, Orando, FL

Withdrawal of Thetapy, Dartmouth-
Hitchoook Medical Center,
Medicine Grand Rounds, Lebanon, NH

j mﬁ:& ofaopamlnc inﬁe hﬁxlsivoCare .- '

Unit :
Amegiosn College of Chest Physiclans
Annusl Meeting, Now Orleans, LA

A History of Computers in Critical Care
Amesican College of Chest Physlcians

_Annuai Meoting; New-Orleans, LA

Digitalis Belongs in Your Gardes, Not in
Youw1CU. ' :

of Atrial Fibrillation in the
Criticallynll) -
American College of Cheat Physiclans Anrmal

_ Meefing, New York, NY

Scjontific Session on Nitria Oxide
American Soclety of Anesthesiologists
San Diego, CA

Sedation and Paralysis in the ICU: When is
Enough, Bnongh? :

Amesionn College of Cheat Physiclans
Annual Meoting, New Orleans, LA

202
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1997 Lecturer

1999
1999

2000

12000

2000

2001

2001

2001

" Alanlisbon, WD °

Lecturer

Lecturer

Lecturer

Infegration of Two Largs CareVue
Instollations in 8 Newly Merged
Organization, Hewlett-Packerd CareVue
Users Group Meating, Orlando, FL . -

" Yearin Review: Critical Care

American College of Chest Physicians
Antoal Meeting, Chicago, JL

The Uss of Dopemins in the ICU ;
1CU Frontiers Conference, Phoenix, AZ

. Year in Review; Critical Care Anesthesia

Society of Ctitical Care Medicine Annusl
Meeting, Orlando, FL :

Critical Care 2000; The Year iit Review,
American Sooiety of Critical Care -
Anssthesiology Mesting,

San Franoisco, CA

Are Cost Containment Activities Research?

ASA 2000 Cost Contalnment Panel, ASA Anpual
_Mesting, San Francisco, CA

Yearin Review — Anesthesia, Soclety of
Critical Care Medivine Ammusl Meoting
San Francisco, CA . :

Physiology of Hypotensive Renal Injury
Society of Critical Care Annual Mesting

. San Pranciseo, CA

Norepinepheine Improves Outcome in

Septic Shock, Conundrums in Critical Care

 Vall,CO

Anesthesis Problems in the ICU, American

College of Chest Physicians Annual Meeting

Philadelphis, PA

Post-operative Care of the Cadiss Surgical
Patient, American College of Chest Physiciqns

Anmunl Meeting, Philadelphis, PA
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L
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. 2004
)) |
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Moferator

Moderator

Moderator
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Literatars Review: 2002

' Society of Critical Care Medicine

Anouel Mezting; San Antonio, TX

High Altifude Ulness. Dartmouth Modics)

School, Hanover, NH

Acute cardlac ischeria; what influences

Ameérican Society of Anesthesin Anarual
Mecl!pg, Chicago, 1L,

. The dlectronic ICU: doss it make a

difference? American Collegs of Chest
Physlclans Ammue) Meeting, Selt Lake City, UT

Do rapid respanse teams maks & difference?
Amesican Society of Ancsthesia Annual
Mesting, Sen Francisco, CA

Scientific Seasion on High Frequency
Ventilation, Tl Warld
Cmgmonmdvocmnnda-mcdm
Medicine, Washington, D.C.

United-States Cungress, Subcommittes 0o -
Humsan Resources and Intergovammestal
Relations — Regnlation of midazolem
Scientlfic Session on Anps-naﬂy'

Interventions
American College of Chest Physiclans, New
York, NY :

Scientific Sesaion, American Society of

~Critical Care Anosmdolow, Dallas, TX
What's New in Post-operative Care of the

Cardieo Surgical Patient? Chest 2000

_ Sen Francisoo, C:A

Weanting from Mechanical Ventilation.
CHEST, ACCP, Anmusl Meeting

Seattle, WA
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2004 - Moderator

2004 _Moderntor ‘
2007 Moderator B
2008 - Modorator -

4, Internationsl contributions
1995 Lecturer ‘
1995 Lecturer
1995 Lecturer
1998 Lesturer

1998 Lecturer

" 2000 Leoturer

2006 Lecturer

ICU Diagnostics and Therapewtics. CHEST,
ACCP, Annual Meeting, Seattle, WA

Proteomics, Genomics and Economics.
QJBST, ACCP, Annual Meeting, Seattle, WA

Ceatral venous oatheters, CHEST, ACCP

_ Amnual Meeting, Chicago, IL

Preventing infictions with central venous
lines, CHEST, ACCP Annunl Meeting
Philadelphia, PA

Clinical Use of Short Acting Beta Blockers
Seoul National Unlversity, Seoul Korea

Acute Resplratory Pedlure in the Critically I
Adult, World Rederstion Soolety of Anesthesiology
Riga Refresher Course, Riga, Latvia

Clinical Aspects of Renal Protection
World Pederation Society of Anesthesiology
Riga Refesher Conrse, Riga, Latvie

Débusking Myths fn the ICU.
XIX World Congress on Dissases of the Chest
Toronto, Canads -

Year in Review: Critical Care
XIX World Congress on Discases of the Chest,

‘Toronto, Canadz

Dopexamine, Dobutamine, and Dopamine
Increase Splanchnic Perfusion: What is the
Bvidence? Clinical Conundrums in Critical Care
St. Thomas, United States Virgin lslands

Update in Resusoitation, Review & Update on
Anesthesia, Peking University, Beljing China

Use of Alpha-2 agonists, Review & Update on
Anesthesia, Peking Unlversity, Beljing Chine
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2006
2006
2008

2008

2008

$ 2009

Lecturer
Lecturer

Course Director

Cme Director

Course Direcior

E. Vhiting Pnﬁaumrsh_i‘pg'

1993

- 1993

1994
1994

1995

.1998

2003

Visiting Proﬁauor

Vislting Professor

Visiting Professor

Visiting Professor”

Visiting Professor

Visiting Professor

Cliniosl Trials and Tribulations, Royel College
of Anesthetists, London, Bngland

Pihics of Disaster Manegement in the ICU
Royal Collegs of Anesthictists, London, England

" Bihics of Disaster Management, 14 World Congress of

Anaesthestologists, Cepe Town, South Africa

Practicem in Critical Care, Harvard Medical School Dut-

Ceuter, Dubal, UAE

Lectures: Nower drugs for sedation
New concepts in yesuscitetion -
mpidmponaemms-Dotlmymakea
difference?

' 'HMS, DC, Dubal UAE
. Efhics in research

Lesture: _ Eshics in resoarch: the role of the [RB

2" Harverd and Peking Untversity
Anesthosia Review Coutse, Befing, China

Oxford University, Oxford, England
Austrelian and New Zesland College of

Anesthetists

WESA, St, Potersburg; Russia

Dartmonth Hitchcock Medical Center,
Departmant of Medicine, Lebanon, NH

Hong Kong College of Anesthesiology
Pamela Youde Nethersolo Eastemn Hospital
Bong Kong :

st, Luke's-Rooseveit Hospital
New York, NY

Ryder'mm Center, Jacksonn -
Memoris! Hoapita), Miami, Floride
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Visnm.g Professor . | Weil Medical College, Comell Unwersxty
- New York NY
2005 Visiting Professor " New Yok University School of Medicine ,
L . New York, NY
F. Report of Cllnhal Acﬁvltm

l980 2003 Cardiao Surgical Team -valuon of anestheﬁcs to patients undergoing cardiac
, surgery, one day/wesk

- 1980~ Director and member, Surgical ICU Toam ~ Care of patients in traums, aurgical '

A and cardiovasoular ICUs, two chkslmonﬂx
1980 - General operating room staff —~ Anesthetic care ofpaﬁents undergoing surgioal
prooedum four dayv/month
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF CHARLESTON .~ )

Willie Preston, individually and as the

¢ ) C/A No. 2013-CP-10-03054
_ Personal Representative of the Estate of ) - BRRE

Martha Preston, Deceased, ) ' ‘ A
: Plaintiff, ) DEFENDANT CHRISTINE
) THOMPSON, MD’S ANSWE
- Versus ; o F oé : %
) PESITE
Surgical Care Affiliates, LLC, Charleston ) ‘ E;;E =
Surgical Center, L.P.; Laura Bilancione, ) L2 4,
R.N.; Coastal Anesthesia Associates; and ) { :;:2 -
Christine Thompson, MD, ) \ ol =
' Defendants. ) Lo =5 W
s s 2@

TO: CHADA. MCGOWAN, ATTORNEY FOR THE PLAINTIFF:
The Defendant, Christine- Thompson, MD (hereinafter ‘fthis Defendant”), by
and through her unde;signed attorneys, hereby respc;nds- to the allegations in the

Plaintiff's Complaint subject to all affirmative defenses and motions as follows:

e
ER
WIS
o
{
ITi

oy
B B

1 Thié‘ Defendant denies each ‘and every allegation of the Plaintiffs.

Complaint which is not specifically admitted herein.

2. This Defendang is ‘v'vAithout aufﬁcienp information to eitﬂer admit or
deny the allegations contained in Paragraph 1, 2, 3 and 4 of’ the Plaintiff's
Complaint, and therefore denies the. same.

3. In response £o the allegations contained 1in Paragraph '5 of the
Plaintiffs Complaint, this Defeadant admits only that she is a physician licensed in
the state of South Carolina and that she is a resident of Charleston County, SC.
This Defandant denies all reraainiag and‘i.ncnnsistent allegatibhs.

4. - In response to the allegations contained in Paragraphs 6, 7, and 8 of
the Plaintiff's Complaint, this Defendant craves reference to the medical records of

Martha Preston to provide a complete and accurate history of her treatment and

deny all allegations inconsistent therewith.




5. Paragraphs 9, 10,  and- 11 of the Plaintiffg Complaint coritaih
allegations that are not directed at this Defendant and st;te conclusions of law.
Therefore, no response 1s reqﬁired from this Défghdant. To the extent a response 1s
required, this Defendant craves reference to the cited policies and procedures as

well as Martha Preston’s medical records and denies all inconsistent allegatlons

~ contained 1n Paragraphs 9, 10, and 11 of the Plaintiff's Complamt

6. This Defendant denies the allegatlons contained in Paragraphs 12 and

13 of the Plaintiff S Complaint.

1. This Defendant is without sufficient information to either admit or

deny the allegations contamed in Paragraph 14, 15 and 16 of the Plaintiff's

- Complaint, and thereforée denies the same.

8. This Defendant denies the allegations containea in Paragraphs 17 and
18 of the Plaintiffs Complaint

9. This Defendant denies the allegations. contained in Paragraph 19 of

the Plamtlff s Complaint. Subparagraphs a — f of Paragraph 19 of the Plamtxff 8

Complamt are not dxrected at this Defendant and contain conclusxons of law and,
therefore, no response is required from this Defendant. To the extent a response is
required, this Defendant deniés the allegations contained in subparagrap‘h:s a— fof
the Paragraph 19 of the Plaintiff s Complaint. Subparagraphs g — k of Paragraph
19 of the Plain_tiff s Complaint contain conclusions of law t;) which no response 1s
required. To the extent a response is required, this Defendant ‘denies the
allegatipns contained in subparagrép‘hs g — k of :the Paragraph 19 of the Plaintiff's

Complaint.

215



AS TO THE FIRST CASE OF ACTION
(Survival Action) |

10. 1In response to Paragraph 20 of the’ Plaintiffs Complaint, this
Defendant re-asserts and -re-alleges her responses to :Paragraphs 1 - 19 of the -
Plaintiff’s Complamt as if fully restated herein.

11. Paragraph 21 of the Plaintiff's Complamt states conclusmns of law to
which this Defendant is not requxred to respond To the extent a response 18
required, this Defendant denies the allegations eontamed in Paragraph 21 of the
Plaintiff's Complamt - - |

AS TO THE SECOND CASE OF ACTION
(Wrougful Death)

12. In' response‘ to Paragraph 22 of the Plaintiff's Complaint, -this .
Defendant re-asserts and re-alleges her responses to Paragraphs 1 - 21 of the
Plaintiff's Corriplaint as if f:ully resrated herein.

13. Paragra'ph 23 of the Plaintiffs Complaint states conclusions of law to
which this Defendant is hdtrequired to respond. To the er(tent‘ a response is
required, this Defendant denies the' allegations contained in Paragraph 23 of the
Plaintiff's Complamt

AS TO THE THIRD CASE OF ACTION
' (Loss of_Consortlum)

14. In response to Paragraph 24 of the Plaintiffs Complaint, this
Defendant re-asserts and re- alleges her responses to Paragraphs 1 — 23 of the
Plaintiff's Complamt as if fully restated herein.

15. Paragraph 25 of the Plaintiff's Complamt states conclusmns of law to

which this Defendant is not required to respond. To the extent a response 18
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required, this Deféndant ddnies the allegations contained in Paragraph 25 of the
Plaintiff's Complaint.

16. This Defendant denies the WHEREFORE dlause of the Plaintiffs
Complaint such being the remaining. allegations contained in the Plaintiff's
Complaint.

MMM

THIS DEFENDANT ALLEGES:
(No Deviation from the Standard of Care)

17. That the care and treatment administered by this Defendant
conformed to and was in full compliance w1th the standard of care. All care and
treatment administered by this Defendant was within acceptable medical standards
and met‘:hod's, and, at no time pertinent hereto, did this Defepdant deviate from any
medical standard while caring for or tending to Martha Pres:ton'.' Conseque_dtly, the
Plaintiff is barred from redovery against this Defendant.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,

THIS DEFENDANT ALLEGES:;
(No Proximate Cause) .

18. | That, even if this Defendant was negligent, as glleged in the Plaintiffs
Complaint, which is specifically denied, the negligence of this Defendant 1s npt the
direct and proximate cause of any injury alleged by the Plaintiff and therefore this
Defendant is not liable for any damages allegedly sustained by the Plaintiff.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,

'THIS DEFENDANT ALLEGES:
(Punitive Damages ‘Unconstltutlonal)

19. That ény award or assessment of punitive damages as prayed for by
the Plaintiff would violate this Defendant's Constitutionald‘ rights under the Fifth,
Sixth and Fourteenth Amendments of the Unitéd States  Constitution and
comparable provisions of the South Carolina Constitution.

i
&
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FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:

(Punitive Damages Unconstltutxonal)

20. Thxs Defendant would plead the requirements for an award of punitive

damages’z‘is set forth by the Supreme Court of the United States in the case of State

Farm Mut. Auto Ins. Co. v. Campbell, 538 U.S. 408 (2003) as defenses to this claim
and would specxﬁcally assert that they are entitled to s.'umrr'xary_ judgment on

punitive damages and if denied to bifurcated trial.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:

1015 DR L LINEIAIN 2 A e

(Noneconomic Damage Awards)

21. No award for noneconomic damages shall exceed the statutory limits
contained in the Nonecdnomic Damages Awards Act of 2005, South Carolina Code
Ann. §15-32-200, et. seq. This Defendant 1s a health care provider as defined by
S.C. Code Ann. § 15-32- 210 and pursuant to § 15-32-220 of the Noneconomic
Damage Awards Act of 2005, any potential recovery of noneconomic damages is
limited to the amounts stated therein.’

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
" THIS DEFENDANT ALLEGES: -

AX3D VLT LINLIIRIN S SIS

(Limitation of Punitives) -
22. Any punitive damages awarded in this case would be subject to the

limitations described in S C. Code §15-32-530.

FURTHER ANSWERINQ AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:

AL Vit 14N A e s

(Reservatlon and Non-Waiver) -
23. This: Defendant reserves any add1t10na1 and further defenses as may
be revealed by additional information during the course of discovery and

investigation, and as is consistent with the South Carohna Rules of Civil Procedure.
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WHEREFORE, having fully answered the Plaintiffs Complaint, and having

f

asserted these affirmative defenses, the Deféndant, Christine Thompson, MD prays
that the Plaintiff's Complaint be dismissed with prejudice and that she be awarded
the costs énd reasonable fees aésociated with this matter, and such other relief as
the Court may deem just and proper.

HOOD LAW FIRM, LLC
172 Meeting Street

Post Office Box 1508
Charleston, SC 29402
Phone: (843) 577-4435
Facsimile: (843) 722-1630
Email: Info@hoodlaw.com

éobert H. Hood (SC #2599)

James B. Hood (SC #70212) A
Jeffrey M. Bogdan (SC #76354) -

Attorneys for the Defendant
. - : Christine Thompson, MD
21> , 2013
Charleston, South Carolina .
CERTIFICATE OF SERVICE .
I certify that on this date a copy of the foregoin
was served on each party or counsel of record by
mailing, [] e-mailing, [ Ifacsimile, or [ Jhand delivery in
the manner prescribed by the applicable Rule of Civil
Procedure. o :

This_é_dayof %’U_,QJ/Y ,2013.

U .
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STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) ,
‘ , , o : ’\é/ P AN
Willie Preston, individually and as the ) C/A No. 2013-CP-10-03054+, B -’fé
Personal Representative of the Estate of ) & C}({o ’f_, <<\
Martha Preston, Deceased, ) (%:f_&/ P e
S Plaintiff, ) o2 %
- ) - DEFENDANT COASTAIS: "
Versus - - | ANESTHESIA ASSOCIATES, Gl St
| SRR ANSWER TO PLAINTIFF'S ¢
Surgical Care Affiliates, LLC, Charleston ) " COMPLAINT
Surgical Center, L.P.; Laura Bilancione, ) (Jury Trial Demanded)
R.N.: Coastal Anesthesia Associates; and ) .
Christine Thompson, M.D., y )
- Defendants. )

The Defendant,v Coastal Apesthesia Associates, LLC2 (hereinafter “this
Defendant”), by and ‘tAhro'ugh its undersigned attorneys, hereby responids to the
allegations in Plaintiff s'Qomplaint, éubject to all affirmative defenses and motions,
as follows:

1. This Défeﬁdént déﬁies each and evgﬁ éllegation of Plaintiffs

Complaint which 1s not specifically admitted herein.

W

9.  'This }D_efendant is without sufﬁc?ent ilnformation,to either admit or
deny the allegations corétainéd in Paragraph 1, 2, 3 and 4 of. Plaintiffs Complaint,
and therefore den-ies the same.

3. In response to the éllegations contained in Paragraph 5 of Plaintiff's
Complaint, this Défendant admits only that Defendant Christine Thompson, M.D.
is a physician licensed in the state of South Carolina and that.Dr. Thompson 1s a

resident of Charleston County, SC. This Defendant denies all remaining and

inconsistent allegations.

! Improperly identified as “Coastal Anesthesia Associates.”
2 Improperly identified as “Coastal Anesthesia Associates.”




4. In response to the allegations contaihed in Paragraphs 6, 7, and 8 of

Plaintiff’s Complamt this Defendant craves reference to the medical records of
Martha Preston to provide a complete and accurate history of her treatment and

deny all allegations inconsistent therewith.

5. Paragraphs 9, 10, and 11 of Plaintiffs Complaint'conta'm allegations
that are not directed at this Defendant and state: conclusions of law. Therefore, no
response is required from this Defendant To the’extent a response is required, this

|
Defendant craves reference to the cited policies and procedures as well as Martha
Preston’s medical records and denies all inconsistent allegations contained in
Paragraphs 9, 10, and 11 of Plaintiff's Complamt

6. This Defendant denies the allegations contained in Paragraphs 12 and
13 of Plaintiff's Complaint

7. This Defendant is without sufﬁc1ent 1nformation to either admit or
deny the allegations contained in Paragraph 14,: 15 and 16 of Plaintiff s Complaint,
and therefore denies the same. . , |

8. This Defendant denies the allegations contained in Paragraphs 17 and
18 of Plaintiff s Complaint. ‘ ‘ |

9. - This Defendant denies the allegations contained in Paragraph 19 of
Plaintiffs Complaint. Subparagraphs a — f of P[araéraph 19 of Plaintiffs Complaint
are not directed at this Defendant and contain iconclusions of law and, therefore, no
response 1s required from this Defendant. To tl:ie extent a response is required, tliis
Defendant denies the allelgations contained in eubparagraphs a — f of Paragraph 19
of Plaintiff s Complaint. Subparagraphs g !— k of Paragraph 19 of Plaintiff's

Complaint and the unnumbered sentence appearmg after subparagraph k of

1
i
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Paragraph 19 of Plaintiffs Complaint contain conclusioné of law- to which no
response 1S requlred To the extent a response is reqmred this Defendant denies
the allegations contained in subparagraphs g — k of Paragraph 19 of Plaintiff's
Complaint and the unnumbéfed sentence appearing after subparagraph k of
‘ Paragraph 19 ofvPlaintiff s Complaint.

AS TO THE FIRST CASE OF ACTION
(Survival Actlon)

‘10. In response to. Paragraph 20 of Plaintiff's Complamt this Defendant
re‘-asserts and re-alleges its responses to Paragraphs 1- 19 of Pla1nt1ff s Complaint
as if fully restated 'herein.v | | |

11. - Paragraph 21 of Plaintiffs Complaint states ‘conclusions of law to
which this'Defendant is not required to iespond. Tou the extént a response 18
required, this Defendant denies the allegatidns contained ia Pafagrahh 21 of
Plaintiff's Complamt | | o

-~ AS TO THE SECOND CASE OF ACTION
(Wrongful Death)

12. In response to Paragraph 22 of Plaintiffs Complaint, this Defendant
re-asserts and re-alleges its responses to Paragraphs 1 - 21 of Plaintiff's Complaint
as if fully restated herein.

| 13. ‘ Paragraphv’23 _Of Plaintiffs Complaint states -conclusions of law to
" which this Defendant is not- requiredl to respond. To the extent a response is
raquiréd, this Defendant denias the allegations contained in Paragraph 23 of

Plaintiff's Complaint.
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AS TO THE THIRD CASE OF ACTION
(Loss of Consortium)
14. In response to Paragraph 24 of Plamtlffs Complaint, this Defendant

re-asserts and re-alleges its responses to Paragraphs 1 - 23 Qf Plaintiff 8 Complaint
as if fully restated herem

15. Paragraph 25 of Plaintiff's Complamt states conclusxons of law‘ to
which this Defendant 1s ‘.not required to respond. To the extent a response is
required, this Defendant denies the allegations'containgd in Paragraph 25 of
Plaintiffs Complaint. . ' |

16.  This Deféndant denies the WHEREFORE clause of Plaintiffs
Complaint such being the remaining allegatlons contained in Plaintiff's Complamt

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:

A0 DIEELANIILAIN S A =

(No Deviation from the Standard of Care)

17. That the care and treatment administered by this Defendant
conformed to and was in full compliance v‘-rith the standard of care. All care and
treatment administered by this Deféndant was within acceptable medical standards
and methods, and, at no time pertinent hereto, did this Defendant deviate from any
medical standard while caring for or tending to Martha Preston. Consequently,
Plaintiff is barred from recovery against this Defendant.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,

THIS DEFENDANT ALLEGES:
(No Proximate Cause)

18. That, even if this Defendant was neghgent as alleged in Plaintiff's

Complaint, which i1s specifically denied, the negligence of this Defendant is not the

direct and proximate cause of any injury alleged by Plaintiff and therefore this

Defendant is not liable for any damages allegedly sustained by Plaintiff.

— | 223




FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
, THIS DEFENDANT ALLEGES:

THIS DEFENDANZ 22500

(Pumtlve Damages Unconstltutlonal)

19. Thatﬁ any award or assessment of punitive damages as‘ prayed for by
the Plaintiff would vioiate this.Defendant’s Constitutional rights under the Fifth,
Sixth and Fourteenth Amendments of ti’lé" United States Constitution and
comparable provisions‘;)f the South Carolina Constitution. -

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,

THIS DEFENDANT ALLEGES:
(Pumtlve Damages Unconstltutxonal)
20. This Defendant would plead the reqmrements for an award of punitive

damages as set forth by the Suprein’e Court of the United States in the case of State

Farm Mut Auto Ins. Co. v. Camnbell 538 U.S. 408 (2003) as defenses to this claim

and would spemﬁcally assert that they are entxtled to summary ]udgment on
punitive damages and if denied to bifurcated trial.

FURTHER ANSWERING AND A§ AN AFFIRMATIVE DEFENSE.
THIS DEFENDANT ALLEGES:.

1RO DRELEINDIAN L L4707

(Noneconomic Damage Awards)

21. No award for noneconomic damages shall exceed the statutory limits
contained in the Noneconomic Damages Awards Act of 2005, South Carolina Code
Ann. §15-32-200, et. seq. This Defendant is a health care provider as defined by
S.C. Code Ann. § 15-32-210 and pursuant to § 15-32-220 of the Noneconomic
Damage Awards Act of 2005‘, any potential recovery of noneconomic damages 1s

limited to the amounts stated therein.
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FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:

1ThHIS DB RINDAINL 2022520

(Limitation of alleged Punitive Damages)
929. Any punitive damages awarded in this case would be subject to the
limitations described in 5.C. Code §15-32-530.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:

101> DILELINLIAAN L LAR4 IR 2t

(Reservation and Non-Waiver)

23.  This Defendant reserves any additional and further defenses as may
be revealed by additional information during the course of discovery and
investigation, and as 1s consistent with the South Carolina Rules of Civil Procedure.

WHEREFORE, having fully answered Plaintiffs Cbmplaint, and having

_asserted these affirmative defeﬁses, the Defendant, Coastal Anesthesia Aséociates,
LLC3, prays that Plaintiffs Complaint be dismissed with prejudice and that it be
awarded the éosts and reasonable fees associated with this-matter, and such other

relief as the Court may deem just and proper. |

3 Improperly identified as “Coastal Anesthesia Associates.”

6
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HOOD LAW FIRM, LLC.
172 Meeting Street

Post Office Box 1508
Charleston, SC 29402
Phone: (843) 577-4435
Facsimile: (843) 722-1630
Email: Info@hoodlaw.com

obert H. Hood (Sb #2599)

James B. Hood (SC#70212) -
A. Walker Barnes (SC # 78485)

Attorneys for Defendant

9 Coastal Anesthesia Associates, LLC*
[ 22 2013

-Charleston, South Carolina

CERTIFICATE OF SERVICE

I certify that on this date a copy of the foregoi
was served on each party or counsel of record by
mailing, [ e-mailing, [Cfacsimile, or [(Jhand delivery in
the manner prescribed by the applicable Rule of Civil
Procedure. '

This &) day of W%l&
T AJ0A

-

4 Improperly identified as “Coastal Anesthesia Associates.”
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

- ) - NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 2013-CP-10-3054

Willie Preston, individually and as the

)
Personal Representative of the Estate of )
Martha Preston, deceased, )
. S ) ORDER APPROVING SETTLEMENT
Plaintiff, ) : :
)
V. ) =
) 2 e @
Surgical Care Affiliates, LLC, Charleston’ ) a‘r:" é
Surgery Center, LP, Laura Bilancione, RN, ) \ EL
Coastal Anesthesia Associates, and Christine ) \ 9“3; =
Thompson, MD, ) \\ 83’:. =z
) \ &3 w
Defendants. ') V22 on

: o ©»
This matter comes before the Court on the Petition of Willie Preston, Personal

Representative of the Estate of Martha Preston, deceased ("Petitioner”). Willie Preston, both

individually and as Personal Representative, caused a wrongful death action (negligence) and

survival action to be filed against the above-named Defendants in the Charleston County Court

of Common Pleas, under Civil Action No. 2013-CP—10;3054, as a result of injuries Martha

Preston sustained while being treated by the Defendants. Petitioner seeks to have this Court

approve the settlement he has reached with Defendants Surgical Care Affiliates, LLC, Charleston

Surgery Center, LP, and Laura Bilancione, RN ("Settling Defendants”). Settling Defendants

deny liability of any kind or nature. Petitioner represents that he is Martha Preston's husband.
Settling Defendants have offered to pay the sum of One Million and no/100 Dollars
($1,000,000.00) to the Petitioner to resolve any and all claims.

Of the total One Million and no/100 Dollars (31 ,000,000.00), the Petitioner has agreéd to

pay an attomey's fee in the amount of Four Hundred Thousand and no/ 100 Dollars

($400,000.00), representing forty percent (40%) of the total sum, plus costs of litigation-in the

Page 1 of 2
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amount of Eleven Thousand ‘F'our Hundred Twenty-Eight and 52/100 Dollars ($11 ,4.28'.52). All
sums set forth herein constitute damages on account of personal injuries arising from an
occurrence within the meaning of § 104(a)(2) of the Internal vRevenue Code of 1986, as
amended. Petitioner seeks to allocate the proceeds as follows: thirty- ﬁve percent (35%) to the
loss of consortium claim, ﬁfty-ﬁve percent (55%) to the wrongful death claim, and ten percent
(10%) to the survival claim. | '

This setﬂement is only as to "(he Settling Defendants, and is not a.settlement or release
applicebie to any other potentially liable party.

Upon fuI% consideration of this matter, it appears to the Couﬁ that the settlement

proposals oﬁtlined hereinabove and in the Petition to Approve Settlement are fair and just and in

the best interests of the pames

ITIS ORDERED ADJUDGED AND DECREED that the settlement proposal set forth

heremabove is approved
IT IS ORDERED, ADJUDGED AND DECREED that upon approval of this settlement,

that this case is dlsmlssed with prejudlce against the Settlmg Defendants, Surgical Care

... Affiliates, LLC, Charleston Surgery Center, LP, and Laura Bilancione, RN, only.

Finally, the Court authorizes the Petitioner to execute an appropnate release and to

dismiss any actlon agamst the Settlmg Defendants, with prejudice.

ac) L, )

Th Honorableﬁ C. Nicholson, Jr. /

ANDIT IS SO ORDERED

Présiding Judge

\

, South Carolma |

NDW\W% Ty
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. « ) - JUDICIAL CIRCUIT
COUNTY OF Charleston )
) CASENO. 13 .-CP-10-3054
) ,
Willie Preston, individually and as PR of the ) MOTION AND ORDER INFORMATION
Estate of Martha Preston, deceased : _
' Plaintiff, ) FORM AND COVERSHEET
vs. )
. ) ' )
Surgical Center Addilates, LLC, Charleston )
Surigical LP, Laura Bilancione, RN Coastal
Anesthesia  Associates; and  Christine
Thompson, :
Defendant. )
Plaintiff’s Attorney: ' Defendant’s Attorney:
Chad McGowan, Bar No. 9943 ~_,BarNo.
Address: Address:
1539 Health Care Drive, Rock Hill, SC 29732 ;
Phone: 803-327-7800Fax 803-324-1483 Phone: Fax_ '
E-mail: cncgowan@mcgowanhood.comOther: _ | E-mail: "Other:,

MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and IIT)

XFORM MOTION, NO HEARING REQUESTED (complete SECTIONS I and n
[JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and 11T)

SECTION I: Hearing Information
Nature of Motion:

Estimated Time Needed: Court Reporter Needed: [JYES/_INO

SECTION 1I: Motion/Order Type

[(JWritten motion attached
[JForm Motion/Order _ ,
1 hereby move for relief or action by the court as set forth in the attached proposed order.
AN _ 9/24/13
Signature of Attorney for [X] Plaintiff /[_] Defendant Date submitted

SECTION II1: Motion Fee
[J PAID - AMOUNT: §

[ EXEMPT: ] Rule to Show Cause in Child or Spousal Support
{check reason) ] Domestic Abuse or Abuse and Neglect
' [] Indigent Status ~ [] State Agency v. Indigent Party
{] Sexually Violent Predator Act [ Post-Conviction Relief
] Motion for Stay in Bankruptcy '
[C] Motion for Publication ] Motion for Execution (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[[] Other:

JUDGE’S SECTION

[] Motion Fee to be paid upon filing of the attached | JUDGE CODE 3‘
order. ‘

(] Other: Date:




CLERK’S YERIFICATION

Collected by:__ Date Filed: s
[} MOTION FEE COLLECTED: $

[] CONTESTED — AMOUNT DUE: §

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA

* COUNTY OF CHARLESTON ) C.A No: 13-CP- 10-03054
Willie Preston, individually and as the

)
Personal Representative of the )
Estate of Martha Preston, deceased )
)
Plaintiffs, )
) ~ APPLICATION FOR DEFAULT
). JUDGEMENT AND REQUEST
vs. ) FOR DAMAGE HEARING
: ).
Surgical Care Affiliates, LLC, Charleston) =
Surgical Center, L.P; ) o = S
Laura Bilancione, R.N.; : ) \ BS &A
Coastal Anesthesia Associates; ) B o
_and Christine Thompson, M.D. ) E; o
) =z -
Defendants. ) 24 =
[ B
) 2 3
o

The Plaintiff, through his uhdersigpcd attorney, applies to the Coyrt for a default
judgment as to liability against Defendant Coastal Anesthesia Associ}ates (“Coastal Anesthesia”)
puréuant t.o Rule 55 of ﬂxe South Carolina Rules of Civil Procedurejand additionally requests a
'hea.ring to detei'mix'le and establish the amount of damages to which Plaintiff is entitled.
Plaintiff Willie Prcsic_m, individually and as the personal representative of the Estate of
Martha Preston, filed a Suminons and Complaint against Defendant Coastal Anesthesia on May
24,2013. Counsel for Plaintiff served a copy of the filed Summons and Complaint oﬁ Defendant
Coastal Anesthesia’s registered ageht on July 8, 2013. See July 8, 2013 Certified M;lil Receipt
and Address of Registered Agent, attached as Exhibit A. Defendant Coastal Anesthesia failed to
answer, make an-appeaxz;ncc, or otherwise respond to Plaintiff’s Complaint within thirty (30)

days of service, as required by Rule 12(a) of the South Carolina Rules of Civil Procedure. See

Affidavit of Chad McGowan, attached as Exhibit B.
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For these reasons, Plaintiff requesté that the Court enter grants Plaintiff Default Judgment
as to liability against the Defendant Costal Anesthesia and set a heéring:;o determine the amount

of damages.

Chad A. McGowan

Ashley Creech

McGowan, Hood, & Felder, LLC
“1539 Healthcare Drive

Rock Hill, South Carolina 29730 ’
(803) 327-7800 ‘ .

(803) 328-5656 Facsimile ,
cmcgowan@mcgowanhood.com

" John Hughes Cooper
1476 Ben Sawyer Blvd, Suite 7
Mt. Pleasant, SC 29464
- 843-883-9099 -
843-883-9335 (Fax)

Rock Hill, South Carolina
September 24, 2013
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'SENDE OMPLETE THIS SECTION

8 Complete items 1, 2, and 3. Also compiete
itemn 4 #f Restricted Delivery is desired.
& Print your name and address on the reverse
so that we can return the card to you.
@ Attach this card to the back of the mailpiece,
6r on the front if space permits.

1. Aticle Addressed to:

. s S
1S

delivery addtes erert from tem 17 O Yes

1t YES, enter deivery address below: 0 No

3. Service Type
 Certified Mal ] Express Mail
O Rogistered  -Retum Recelpt for Merchandise
O msured Mzl 3 CO.D-

4. Restricted Dativery? (Extra Fes)

. OYes

2. Article Number ‘ g1l 2970 0001 071 B78k

(Transfer from service label, -
7PS Form 3811, Fepruary 2004 . 102595-02-M+1540

Domestic Retum Receipt

Return Poceipt Fue

{Endlorsemant Reguirad) 2 ,§§
Restricted Defivery Fee ’
(Endorsement Required;

To&m.bos:age&?aés $"‘T. \—7 }

N

5011 2970 0001 7071 L78L

EXHIBIT
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON ) C.ANo 13-CP- 10-03054

Willie Preston, individually and as the

.Estate of Martha Preston, deceased

)

Personal Representative of the )
)

)

Plaintiffs, ' - ) - AFFIDAVIT IN SUPPORT OF
) APPLICATION FOR DEFAULT
) JUDGEMENT AND REQUEST
Vs, ) FOR DAMAGE HEARING
, . )
Surgical Care Affiliates, LLC, Charleston)
Surgical Center, L.P; )
Laura Bilancione, R.N.; ' )
Coastal Anesthesia Associates; )
and Christine Thompson, M.D. )
~ )
Defendants. )
)

I, Chad McGowan being duly sworn, depose and étate as follows:

My name is Chad McGowan and I am over- eighteen-(18) years of age. 1 make this

affidavit on personal knowledge.

Willie Preston retained our firm to represent himself and the estate of Martha Preston

- ina lawsuit against certain defendants, including Coastal Anesthesia Associates,

LLC.

Our firm ﬁled a Summons and Complaint against Defendant Coastal Anesthesia
Associates, LLC on May 24, 2013.' -’

Our firm served a ;:opy of the filed Summonsland Complaint on Coastal Anesthesia

Associates, LLC on July 8, 2013




5. Attached as Exhibit A to tﬁis affidavit is a true copy of the return receipt we received
showing that we served Costal Anesthesia Associates, LLC’s registered agent Randall
E. Kerns with the filed Summons and Complaint on July 8, 2013.

6. | Thirty days have‘ passed since scrvice; and Coastal Anesthesia Associates, LLC has

not answered, made an appearance, or otherwise responded to Plaintiff’s Complaint.

FURTHER THE AFFIANT SAYETH NOT. ,

Chad McGowan

Subscribed to and swom before me

. . NNIE H. GRAY .
My Commission Expires: _{, Publie-State of South Caralina
My Comrmission Expires November 29, 2016
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McGowan, Hood & Felder, LLC

Chad A. McGowan (SC,GA,NC)
S. Randall Hood
John G. Felder, Jr.
W. Jones Andrews, Jr.
]orclan C. Calloway
Susan F. Campbell

Whitney Harrison
Patrick M. Killen
William A. McKinnon (SC,DC)
Daniel “Ermie” Peagler
" Robert V. Phillips

' Seth Rose

© Ashley White Creech- James Stephen Welch* (SC,OK)
Ruskin C. Foster ]oseph G. Wrig‘)t, T
Lara Pettiss Harrill

Counsel’

. Writer's Emgil: a}mtchins@mcgowanhoozl.cc;m
September 24, 2013

" The Honorable Julie J. Armstrong
Charleston County Clerk of Court
100 Broad Street, Suite 106 )
Charleston, SC 29401-2258

RE: Willie Preston, individually and as PR of the Estate of Martha Preston,
deceased v. Surgical Center Affiliates, LLC, Charleston Surgical LP, Laura
Bilancione, RN, Coastal Anesthesia Associates; and Christine Thompson,
Case No. 13-CP-10-3054 B

Dcai Ms. Armstrong:
Please find enclosed an original and copy of Application for Default Judgment
and Request Hearing in the above referenced case. Please file the original and return the

filed copy to me in the enclosed self-addressed stamped envelope.

Please contact me should you have any questions.

Sincerely,
Annie Hutchins Gray g‘aa/
Paralegal . '
/ahg |
enclosures

1539 Health Care Drive, Rock Hill, SC 29732 - Tel: 803:327-7800 - Fax: 863'324‘1483
Rock Hill - Columibia * Anderson « Sumter
WWwW.mcgowa. ood.com
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Willie Preston, individually and as the
Personal Representative of the
Estate of Martha Preston, deceased

Plaintiffs,

VS.

Surgical Care Affiliates, LLC, Charleston
Surgical Center, L.P;

Laura Bilancione, R.N.;

Coastal Anesthesia Associates;

and Christine Thompson, M.D.

Defendants.

)
)
)
)
)
)
)
)
) -
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS ‘

C. A. No: 13-CP- 10-03054

ORDER ENTERING DEFAULT
JUDGEMENT AGAINST
COASTAL ANESTHESIA
ASSOCIATES'

» . & %
L ()".'

(g2 -
Ry
\ 7;" o (\'\

o o

o-g% = O
ror o

This matter is before the Court on Plaintiff’s Motion for Entry of Defaul Jud%;&nt. s
. G‘) —"

Sumrﬁons.and Complaint against Coastal Anesthesia Associates was filed by Plaintiff on May

24,2013. Counsel for Plaintiff served a copy of the filed Summons and Complaint on Defendant

Coastal Anesthesia’s registered agent on Jﬁly 8, 2013.

Defendant Coastal Anesthesia Associates failed to answer, make an appearance, oOr

otherwise féspond to Plaintiff’s Complaint within thirty (30) days of service. Pursuant to Rule

55, SCRCP, Plaintiff is entitled to a Judgment by Default. The Court therefore ORDERS that

Plaintiff be grantéd judgment by default on liability against Defendant Coastal Anesthesia

Associates.

, he Hor’xorable{ 1.C. Nicholson, Jr.
., 2013 | \ _ S
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- Preston.

STATE OF SOUTH CAROLINA ‘ ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF CHARLESTON o )

willie Preston, individually and as the Personal ) C/A No. 2013-CP-10-03054
Representative of the Estate of Martha Preston, ) '

Deceased, _ )

' )

Plaintiff,)

)

AFFIDAVIT OF
CHRISTINE THOMPSON, M.D.
Versus

)

_ ' )
Surgical Care Affiliates, LLC, Charleston )
Surgical Center, L.P.; Laura Bilancione, RN.; )
Coastal Anesthesia Associates; and Christine )
)

Thompson, MD, )

2 )
‘Defendants. )

PERSONALLY APPEARED BEFORE ME Christine Thompson, M.D., who after being
sworn, states as follows: : :

1. My name is Christine Thompson, MD. :

2.1 am over the age of eighteen (18) and am competent 10 make the following statement.

3.1 am a physician licensed to practice in the state of South Carolina.

4. 1 practice medicine and. bave an. independent contractor relationship with Coastal
Anesthesia Associates, LLC (“Coastal™) which has offices located in North Charleston, South
Carolina. : o

5.1 have examined and reviewed the allegations made in the Complaint that was filed on
May 24, 2013 by Plaintiff in the above-referenced case. . g

6. 1 provided medical care and treatment to Martha E. Preston in April of 2012.

7.1 had an independent contractor relationship with Coastal during my care and treatment
of Martha E. Preston in April of 2012. : '

8. At all times during my care and treatment of Martha E. Preston, 1 possessed and
exercised the requisite amount of medical training, competency and skill' ordinarily and
customarily possessed and exercised by physicians under similar circumstances.

9. At all times during my care and treatment of Martha E. Preston, I acted in full
compliance with the prevailing and accepted standards of care.

10. I deny that I deviated from the prevailing and accepted standards of care at any time
during my care and treatment of Martha E. Preston.

11. 1 deny that any of the medical care and treatment that I provided to Martha E. Preston
was inappropriate. e

12. I deny that I was negligent in any way during my care and treatment of Martha E.

13.1 further deny that any of the medical care or treatment that 1 provided to Martha E.

Preston was the direct and proximate cause of any of the injuries alleged by Plaintiff in the
Complaint. .

EXHIBIT
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14. I deny any liability to Plaintiff in the above-referenced case.
FURTHER AFFIANT SAYETH NOT!

el By

Christine Thompson, M.D.

SWORN TO AND SUBSCRIBED before me
this 4T day of Drctmbea 2013

Lonsrer Ay stalla0ag

NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES:
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STATE OF SOUTH CAROLINA |

) IN THE COURT OF COMMON PLEAS
~ )
COUNTY OF CHARLESTON ) C. A. No: 13-CP- 10-03054
Willie Preston, individually and as the )
Personal Representative of the ) @ S
Estate of Martha Preston, deceased ) A= =
. ) l‘r;:' 2
Plaintiffs, ) PLAINTIFF’S MEMO _‘\')’
' - ) OF LAW IN OPPOSITIO TQ > o
Vvs. ) DEFENDANT COASTAL c-;g}g
)  ANESTHESIA ASSOCIATESE.CE
Surgical Care Affiliates, LLC, ) MOTION TO DISMISS FOR K-OF
Charleston Surgical Center, L.P; ) SUBJECT MATTER JURISDI(E‘I‘I(B
Laura Bilancione, R.N.; ) OR IN THE ALTERNATIVE, TO SET
Coastal Anesthesia Associates; ) ASIDE ENTRY OF DEFAULT
and Christine Thompson, M.D. )
)
Defendants. )
: )

Plaintiff Willie Preston, individually and as thé Personal Representative of the Estate of
Martha Preston, through his attorney, respectfully submits Plaintiff’'s Memorandum of Law in
Opposition to Defendant Coastal Anesthesia Associates, LLC’s (“Coastal”) Motion to Dismiss
for Lack of Subje'ct Matter Jurisdiction; or in the Alternative, to Set Aside Entry of Default.

INTRODUCTION

Plaintiff pursuant to Rule 4 of the South Carolina Rules of ‘Ciyil Procedure (SCRCP)
served his Summons énd Complaint on Defendant Coastal. Coastal failed to answer in a timely
fashion and in its late Answer did no't allege insufficiency of service of process. In an effort to
remedy its failure to contest sufficiency of process, thereby waiving such an objection, Coastal
alleges for the first time in its Motion to Dismiss for Lack of Subject Matter Jurisdiction there
was improper service of Plaintiff’s Notice of Intent to File Suit and Summons and move& in the

Alternative to Set aside Entry of Default.
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* Neither improper service nor compliance with South Carolina’s Notice of Intent statute
affects this Court’s subject matter juﬁsdictioﬁ. Further, any allcged'non-cdmpliance with South
Carolina’s Notice of Intent Statute has no bearing on Coastal’ s failure to respénd timely to
Plaintiff’s Summons and Complaint. Because Coastal waived its RuJe 1_2 defenses based on lack
of improper service,. it is prohibited from using this defense as grounds for dismissal or to set
aside entry of default. Accordingly, this Coﬁrt should deny Defendant’s Motion and Enter
Default Judgment against Coastal and in entér judgment favor of Plaintiff.

FACTS
Plaintiff Willie Preston filed a Notice of Intent to File}suit against Surgical Care
Affiliates, LLC; Charleston Surgery Center, L.P.; Nurse Doe; ABC' Anesthesia Group; and -
Christine Thompsdn, MD on November 9, 2012. See Noticeiof Intent to File Suit, attached as
Ex. A. On April 1, 2013, the parties held a pre-suit mediation. 'In that mediation, Attorney
Jarnig Hood appeared on behalf of Christine Thompson, MD. Plaintiff believed Mr. Hood also
appeared on behalf of Céastal Anesthesia Associates, as he later identified ABC Anesthesia

Group as Coastal, and no one at mediation indicated that Coastal was not present. See Affidavit

of Chad McGowan, attached as Ex. B.{

After an unsuccessful pre-suit mediation, Mr. Hood declinea to accept service on behalf
of Coastal. Ex B. Accordingly, on May 24, 2013, Plaintiff filed a Summons and Complaint
against all Defendants, and served Costal’s Registered Agent, Randall Kerns at the address stated
on the South Carolina Secretary of State’s website. See Sufnmoﬁs and Complaint attached as
Exhibit C; Registered Agent Information attached as Exhibit D; and Proof of Service, attached
as Exhibit E. TMﬁy—days passed without Coastal answering or otl;erwise appearing in tﬁe case.

The Parties participated in mediation on September 23, 2014. During mediation, Joe Costi, an
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insurance adjuster for the malpractice carrier for Defendant Charleston Surgical Center called
Chad McGowan, Plaintiﬁ’ s counsel, and ste;ted that Coastal was in default. Ex. B. Plaintiff
subsequently filed an Application for Default, -which was sent on September 24, 2013, and filed
by the Clerk of Court on September 26, 2013. See Public Records Index-'attjached as Exhibit F.
Mr. Hood apparently filed an Aﬁswer on Coastal’s behalf on September 23, 2013, but Plaintiff
did not receive the Anéwer ahd was not aware it had been sent until September 27, 2013. See.
Ex. B and Coastal"s Answer attached as Exhibit G In its Answer, Coastal did not allege that it
had not been properly served with Pléintiﬁ’ s Complaint.

ARGiJMENT

1. Any Alleged Failure to Comply with South Carolina Code § 15-79-125 Does Not
Affect This Court’s Subject Matter Jurisdiction and Is Not Properly Before This
Court on a Motion to Set Aside Entry of Default

Coastal argues this Court lacks subject matter jurisdiction over the Complaint because
Plaintiff failed to serve Coa#al w1th a Notice of Intent to File Suit and because Coastal did not
participate in the Notice of Intent Process.- Subject matter juﬁsdicﬁon is “the power of a court to
hear and determine cases of fhe general class to which fhe proceedings in question belong. Dove
v. GoldKist, Inc., 314_S.C.‘ 234, 442 S.E.2d 598 (1994) (internal citation omitted). Tort suits are
.within the circuit céurt’sjuriédictioh.‘ Sée Sabb v..South“Carolina State Univ., 350 S.C. 416, 567
S.E.2d 231 (2002). Because Plaintiffé'Complaint, on its _facé, alleges a tort, as required under
the statu.te, itis not ;subject to dismissal for iack of subject matter jurisdiction. Id.

In'Ross_v. ‘Waccamqw Community .Hospital, 404 S.C. 56, 744 S.E.2d 547 (2013), the
Sputh’ Cérolina Suprefne Coﬁrt, ’notéd that the pre-smiit notice of intent féquirements of §.C. Code
§ 15-79-125 were ““not intended to place limitations on’the circuit court's subject matter

jurisdiction. Indeed, the plain language subsection (D) refutes such an interpretation, as it
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unambiguously acknowledge§ the circuit court's jurisdiction to enforce that sectidn‘s provisions
without limitation. . .” The Ross court also noted that “statutes in derogation of the common law
are to be strictly construed. Under this rule, a stat1;1te restricting the common law will not be
extended beyond the clear intent of the legislaturé.- Statutes subjeét to this rule include those
which limit a claimant’s right to br'mg. éuit.”. Id. (internal citations and quotations omitted) |
(emphasis added). Had the legislature intended dismissal for lack of subject matter jurisdiction to
be the remedy for failure to ¢orr’1p1y with the requirements of S.C. ”Code ,§ 15-79-125, it could
have expressly provided this remedy, but failed to do so. Accordingly, Coastal’s argument that
Plaintiff failed to comply with the Notice of Intent Process is not properly before the Court.
Rather, it is an improper attempt to argue the merits of the underlyipg lawsuit after the entry of
default.

However, any alleged deﬁciencies in compliance with the Notice of Intent statute are
harmless error as Coastal had an opportunity to meaningfully participate in ﬁre-suit mediation.
Plaintiff filed its Notice of Intent on November 9, 2012, which named all Defendants, incluaing
“ABC Anesthesia Group.” Ex. A. On April 1, 2013, tile parties participated in a pre-suit
mediation with Tom Wills serving as mediator. Both Coastal and Dr. Thompson’s attomey from
the ‘Ho'od Law Firm pax’tiéipated by telephone. Ex. B. At no point iri the mediation did anyone
state that Coastal was not present or represented. Ex. B. Subsequent to the unsuccessful
mediation, Jamie Hood, from the Hopd Law Firm identiﬁed ABC Anesthesia Group as Coastal,
but declined to accept service of the Summons and Complaint on Coastal’ s behalf. Ex. B. Mr.

Hood, however, did prepare and file the Answer filed by Coastal.

243



2. Coastal Has Waived: Any Arguments that It was , Not Properly Served
Coastal also argues that tlns Court lacks Subject Matter Jurisdiction to hear Plamnff‘s
claims because it was not served properly >w1th‘ Plaintiff’s Summons and Complamt. Def.’s Mot.
lo Dismiss 9§ 1, § 3. Coastal is erroneously melding an argumentr of service into one of subject
matter jurisdiction. Coastal waived any objectionsto impro{)er service by failing to raise these
objections in its Ansv'vef te Plaintift‘s‘ Complaint or in a timely motion made pursuant to Rule 12,

SCRCP. Furthermore, Plaintiff appropriately served the Summons and Complaint on Coastal.

Coastal’s obJectlons to service are untxmely and procedurally improper. Coastal filed an -

Answer to Plaintiff’s Complaint on September 23, 2013 Coastal responded to every paragraph
of the Complaint and asserted several afﬁrmatlve defenses but did not assert a defense or
objection based on alleged improper service. Ex. G. Additionally, Coastal did not file a motion
to dismiss based on improper service prior to answering the Colnplaint. See Rule 12(l>), SCRCP
(permitting pre-answer motion asserting various defenses). For an lmproper service defense and
several other defenses that raay be raised in a‘pre-answer mofidn failure to raise the (lefense ina
pre answer motion or in the answer results in walver Rule 12(h)(l) SCRCP. Asa result
Coastal has waived any Ob_] ection to the service it has received in this case. See Garner v. Houck,
>312 S.C. 48], 435 S.E.2d 847 (l993) (concluding’ defenda.nts “waived 1mproper service as a
defense to this action by their failure to raise the issue m their answers”); Umsup Insurance v.
Hawkins, 342 S.C. 537, 541 537 S.E.2d1559; 561 (Ct. A.‘pp.' 2000).

The fact that Coastal has waived its abili;ty to make a motlgn to dismiss pursuant to Rule
12(b), SCRCP, is perhaps why it frames its motiorl'as one to -Dismlss for Lack of Subject Matter
Jurisdiction, which can be contested at any poinf in litigation. However, even if the Court finds

that Plaintiff failed to properly serve Coastal" with the Notice of Intent or Summons and
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Complaint, imbroper service does not affect this Court"s Subject Matter Jurisdiction. See Mims
ex rel. Mims v. Babcock Center, Inc., 399 S.C. 341,347, 732 S.E.2d 395, 398 (2012) ‘(“‘Moreover
we note that the failure of proper service does not affect the court’s subject matter jurisdiction in
any event.”); Skinner v. Westinghouse Elec. Corp.; 380 S.C. 91, 93, 668 S.E.2d 795, 796 (2008)
(holding the circuit court erred in ruling it lacked subject matter jurisdiction where the alleged .
error concerned improper service.).

Nonetheless, Plaintiff's service on Coastal was proper. Rule 4, SCRCP, “confers
personal jurisdiction on the court and assures the defendant of reasonable notice of the action.”
Mull v. Ridgeland Realty, LLC, 387 S.C. 479, 485, 693 S.E.2d 27, 30 (Ct. App. 2010) (quotiﬂg
Roche v. Young Bros., Inc. of Florence, 318 S.C. 207, 209, 456“”S.E.2d 897, 899 (1995)).
Fundamentally, the objective of service is “to give notice to the defendant c_orpora,tion.;)f the
prbceedings 5gainst it.” Mull, 387 S.C. at 485, 693 S.E.2d at 30 (quéting Burris Chem., Iﬁc. V.
Daniel Comﬁ. Co., 251 S.‘C. 483, 487, 163 S.E.2d 618, 620 (19685). Accordingly, South
Carolina courts have “never required qxacting compliance with theli rules to effect service of
process” éq long as the defending party was: on notice of the ﬁiaintiﬁ’ s claims. éqlleton

Preparatory Acad., Inc. v. Beazer East, fnc., 223 F.R.D. 401, 404 (D.S.C. 2004) (quoting Roche,
318 S.C. 81 209-10, 456 SE2d at 899). ’ .

Corporations, like Coastal, may be séﬁed by delivering the s_ummoné and.corpplaint to
“an officer, a managing or general agent, or to any other agent authoéizéd by appointment or by
law to receive service of process.” Rule 4(d)(3), SCRCP. Corporatioﬁs, like individuals, may be
served by certified mail. Rule 4(d)(8), SCRCP. Plaintiff met all of, ‘Rule 4’s requirements for

serving a corporation by certified mail. Plaintiff’s mailing was addressed to Randall Kems,

whom Coastal has identified as its registered agent for sérvice. - Plaintiff’s mailing included a
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request for return .receipt as required by Ru}e 4(d)(8). By complying with all rules for certified
mail service, Plainﬁff is entitled to a >presumption that servicé was prc;per. Graham Law F irm,
P.A. v. Makawi, 396 S.C. 290, 295; 7é1 S:E.2d 430, 433 (2012) (quoting Roche, 318 S.C. at 211,
456 S.E.2d at 900). If permitted to attack service for the purpose of avoiding default or
dismissing Plaintiff's suit, Coastal bears thé burden of . presenting evidence, sufficient to
overcome this presumption. |

Coastal argues that service was improper because Plaintiff “attempted to serve . .. Jody
Hawkins.” Def.’s Mot. to Dismiss § 12. However, it is clear from the certified mail receipt and
accompanying cover letter ‘thatfservicve was addressed to Randall _Kerné, Coastal’ s registered
agent for service. Jocfy Hawkins signed the certified mail do_cument, expressly representing
herself as Randall Kerns’s ageﬁt. _Costal bears the burden of establishing that Jody Hawkiﬁs was‘
an “unauthorized person.” Mak&wi, 396 S.C. ét 295, 721 S.E.Zd at 433 (quoting Rule 4(d)(8),
SCRCP). B

While Coastal attefnpts to méet its burden .of showing improper servipe with the
affidavits of Dr. Kemé ;nd'Wend_y Sanders', Coastal makes no effort to explain why Ms.
. Hawkins expressly répresented herself as Dr. Kerns’s agent when accepting Plaintiff’s certified
mailing. This is perh‘aps~becau~se Ms. Héwkins is an agent of Dr. Kerns. It appears Ms. Hawkins
has worked at Charleston Surgéfy ‘Center for over 14 years: See Linked In Profile Sfor Jennifer
,Hawkins, attached as Exhibit H .'"vl"he address ﬁrovidgd on the Secretary qf State’s weﬁsite for
Mr. Kerns also is'the same as that of Charic‘aétbn' Sﬁ;géry Center. Ex. D; Charleston Surgery

Center-Directions & " More, "httn://www.charlestonsurgervcenter.com/Directionsandmore

| Plaintiff has not had.an opportunity to explore the claims made in the affidavits Coastal
- submitted in support of its motion and should be given an opportunity to, conduct discovery on

this matter to the extent the court considers the affidavits in ruling on the motion. Makawi, 396
S.C.at 299,721 S.E.2d at 435.° C
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(accessed Dec. 16, 2013). Nowhere in Mr. Kéms’s affidavit, or in any affidavit presented by the
Defendants does Mr. Kerns state that he did not receive actual notice of the Summons and
Complaint. Further, the insurance adjuster for Coastal called counsel for Plaintiff and stated that
he was in default, implying that he had actual notice and time to reply within the time frames
provided by the South Carolina Rulés of Civil Procedure. Ex. B.

Coastal’s current efforts to elevate the form of Rule 4 above the Rule’s substantive intent
of providing notice is inconsistent with South Carolina’s established precedents, which refuse to
demand exacting compliance with service rules where the party served clearly had notice of the
claims against it. -

3. Coastal Cannot Show Good Cause Warrénting Relief from Entry of Default

Rule 12(a) of the South Carolina Rules of Civil Procedure provides, “A defendant shall
serve his answer wittﬁn 30 days after the service of the complaint upon him . . .” Coastal failed
to answer within 30 days of service, and default was entered. Rule "5 5(c) of the Sbl;th Carolina |
Rules of Civil Procedure provides, “For good cause shown the court may set aside an entry of
default. . .» In deciding whether “good cause” exists, the offering of a valid reason for the
default is necessary before the court may consider the application of Rule 55(c)’s, SCRP, three
factors to set aside the default. Rule 55(c), SCRCP, requires the party seeking relief to provide
an explanation for d&fau_ﬂt.2 Upon such explanation, the Court sh%)uld_ consider the following
factors: 1) the timing of the defendant’s motion for relief; 2) whether the defendant has a

meritorious defense; and 3) the dégree of prejudice to the plaintiff if the relief is granted.

2 Although the Court has entered default judgment against Coastal, Plaintiff argues the less
stringent “good cause” analysis under Rule 55 as Plaintiff did not provide Defendant with
notice of its application for default because when Plaintiff mailed its Application, it had not

yet received Coastal’s answer. See Nov. 26, 2013 Correspondence from Chad McGowan,
- attached as Exhibit 1.
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’Sundowrl Operating Co., Inc. v. Intedge Indus., Inc., 383 S.C. 602, 608, 682 S.E.2d 885, 888
(2009) (citing Wham v. Shearson Lehman Bros., Inc., 298 S.C. 462, 465, 381 S.E.2d 499, 501-02
(Ct. App. 1989). B |
Coastal cannot set forth any valid reason for failing to respond to Plaintiff’'s Summons and
Complaint, because Coastal failed to argue improper sefvice in its Answer and has waived that
defense. See Rule 12(h) SCRCP; 5A Charles Alan Wright & Arthur R. Miller, Federal Practice
and Procedure § 1391 (1990) (Rule 12(h)(1) “advises a Jitigant to exercise great diligence in
challenging personal jurisdiction, veriue or service of process. If he wishes to raise [any] of these
defenses he must do so at the time he makes his first significant defensive move . . . .”). Coastal
is estopped from arguing that it was not properly served in the present motion because it failed to
raiée thhl defense in its first appearancé, lts Ariswer. See, e.g., Strickland v. Consolidated Energy
Products Company,274 S.C. 554,265 S.E.2d 682 (1980) (upholding trial court’s finding that any
defect in service of process was waived by defend_ant’s appearance requesting to be allowed to
file alater answer after the elltty of default); Myers v. Brown, 143 Vt. 159, 460 A.2d 254 (V.
1983) (Where defenda.pt maintained silence regarding defective service until after entry of
default, tlial court properly denied motil)n to set aside default because defective service was a
~ procedural shortcoming waived by defendant’s failure to timely raise his objections.);ln re
Worldwide Web. Sys., Inc. v. Feltman, 328 F.3d 1291, 1300 (11th Cir.2003) (“[W]hen a party
;lsserts a Rule 60(b) challenge td a default judgment, absent a compelling showing that we should
make an exception to his rule, challenges under rule 60(b)(4) on insufficient service of process
grounds are waived if not squarely raised.”) (mtemal citation omitted). Because Coastal has

waived any defenses of irnproper_ service of process, it has no_legitimate reason for failing to

 respond to Plaintiff’s Complaint.
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Coastal additionally alleges that good cause exists to set aside default because Plaintiff
failed to comply with-the pre-suit mediation requirements of South Carolina Code s 15-79-125.
However whether or not Coastal participated in the pre-suit mediation process has no bearing on
the fact that Coastal was properly served with a Summons and Complamt and failed to answer it
in a timely fashion. This Court should closely examine a defendant’s reason for the default to
ascertain whether a defendant was “diligent in pursuit of [the] matter” before the entry of default.
Auto Equipment Distributors, Inc. v. Petroleum Equipment and Service, Inc., 361 S.E. 2d 395,
896-897 (N 'CT Ct. App. 1987). The Court's analysis should be on the Coast?.l’s action before the
default. See Ricks vs. Weinrauch, 293 S.C. 372, 374, 360 S.E. 2d 535, 536 (Ct. App. 1987).
Where the default is a defendant's fault, the court should not reopen the case. See Brown v.
Lifford, 524 S.E.2d 587, 590 (N.C. Ct. App. 2000) (noting that the “dggree of attention or
inattention shown by the [d]efendant is “particularly compelling’ as to whether the Defendant
was diligent”). In the present case, the fact that Coastal has presented a potential defense to
Plaintif’s claims has no bearing on its failure to file a timely answer to Plaintiff’s Complaint.

Because Coastal has not met its initial burden of providing a valid reason to justify “éood
cause,” the Court should deny Coastal’ s motion and need not reach the remaining Rule (55)(c)
factors. See Sundown, 383 SC at 608, 681, S.E.2d at 88 (“The trial court need not make
specific findings of fact for each factor if there is sufficient evidentiary support on the record for
the finding of the lack of good cause.”); Regions Bank v. Owens, 402 S.C. 642, 649, 741 SE.2d
51, 55 (Ct. App 2004) (“[blecause we find the master did not err in findings Owens failed to -
show good cause for failing to answer the complaint, we need not consider the Wham factors.”)

4. Coastal Is Not Entitled to Relief from Default Judgment ‘

10
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A party seeking relief from default judgment must meet the standard provided by Rule
60(b), SCRCP. In the absence of fraud, a void judgment, or newly discovered evidtf.nce, relief
from a final judgment may be. granted only with a showing of “mistake, in_advenence, surprise,
6r excusable neglect.” Ruie 60(b)(1); SCRCP. “The movant ih a Rule 60(b) motion has the
‘burden of presenfing evidence proving the facts essential to entitle h1m to relief.” Rodriguez v.
Gutierrez; 391 S.C. 323,331,705 S.E.2d 94, 99 (Ct. App. 2011) (quoting Bowers v. Bowers, 304
S.C. 65, 67, 403 S.E.2d 127, 129 (Ct.App.1991)). In the present case, Coastal has not and cannot
meet this burden. Coastal again alleges only that it was not properly served with the _Complaint,
a defense that it has clearly waived, and that Plaintiff failed to comply with the requirements of
S.C. Code 15-79-125,-which, at best, is an affirmative defense to the underlying claim and not
properly before the Court when Coastal has no valid reason for filing a‘,late answer.

. CONCLUSION

Because Coastal has not presentéd any good cause to warrant the set aside the entry of
default and because Coastal has waiQed any and all defenses, Plaintiff respectfully requests that

the Court deny Coastal’ s Motion, enter default judgment, and sgt a d e hearfng toidetermine

the amount of Mr. Preston’s damages.

Chad A. McGowan / oY
Ashley Creech

McGowan, Hood, & Felder, LLC
1539 Healthcare Drive

Rock Hill, South Carolina 29730
(803):327-7800

(803) 328-5656 Facsimile
cmegowan@mcgowanhood.com

-John Hughes Cooper
1476 Ben Sawyer Blvd, Suite 7
Mt. Pleasant, SC 29464

- 843-883-9099
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Rock Hill, South Carolina’

December 17, 2013

'843-883-9335 (Fax)
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STATE OF SOUTH CAROLINA | INTHE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

Willie Preston, individually and as PR of | ; o
the Estate of Martha Preston, Deceased | Civil Action No: \’L‘(,P-'LO*#HB._

Plaintiff,

v. NOTICE OF INTENT T FIE sﬁs;r -\
Surgical Center Affiliates, LLC, . . D - .
Charleston Surgery Center, LP, Nuise C 7;-% w m .
Doe, Christine Thompson, MD, and ABC : " Mg o d E
. . : . . QW .‘ s
Anesthesia Group, : 23 =
S . 22 o
Defendants. - o ‘ : \ o

\
\

‘Pursuant to S.C. Code Ann. 15-79-125, Plaintiff files this Notice of Intent to File Suit.
Attached as Exhibit A is Plaintiff's short and plain statement of the facts. Attached as Exhibits B
and C are affidavits from expert witnesses delineating at least one negligent act or omission
which would allow the Plaintiff to recover damages from Defendants in this case. Attached as
Exhibit D are answers to Standard Interrogatories as set forth in S.C.R.C.P. 33 (b).

Chad A, McGowan
Ashley Creech
‘McGowan, Hood & Felder, LLC
1539 Health Care Drive
Rock Hill, South Carolina 29732
(803) 327-7800
(803) 328-5656 Facsimile
cmcgowan@mecgowanhood.com

Rock Hill, South Carolina

November F \,2012 -
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON . C. A, NO: 2013-CP-10-03054
Willie Preston, individually and as the Personal

Representative of the Estate of Martha Preston, AFFIDAVIT OF CHAD MCGOWAN
deceased, ,

Plaintiff,
vs.
Surgical Care Affiliates, LLC, Charleston
" Surgical Center, LP; Laura Bilancione, RN;
Coastal Anesthesia Associates; and Christine
Thompson, MD

Defendant(s)

I, Chad A. McGowan, being duly swomn, depose and state as follows:

1) 1am counsel for Plaintiff, over 18, and maice this affidavit on personal knowlédge.

2) This case involves an overdose of Dilaudid given to one Ma Preston that resulted in
her death. Christine Thompson, MD was the anesthesiologist fo; the procedure that led to

. this death, |

3) On August 22, 2012, I erote to Dr. Thompson rcéarding the death of Mrs. Preston,
EXHIBIT 1. In that letter, I asked a few questions and ad“‘vised tha;t maﬁy doctors .
receiving such a letter contact their malpractice carrier who would then éssign an
attorney.

4) Shortly thereafter, I received Word from Jamie Hood, Esq., th#i he had been assigned to

handle the claim by MedPro, the malpractice insurér_:ce carrier for Dr. Thompson and her




practice group. I later learned that the adjuster for the insurance carrier was Joe Costy,
who is based out of North Carolina. |

5) Around November 9, 2012, 1 filed a Notice of Intent to File Suit, 12-CP~-1 0-7413, which
named all Defendants and “AiBC Anesthesia Group.” The true naﬁle of the anesthesia
group was not knowable based on all of the information then available. Also listed in the
NOI was “Nurse Doe” as the true identity of Nurse Doe was also unknowable at that
time. See, EXHIBIT 2- First Page'c;f NOL

6) The NOI led to the attomey appearances qf Jack Gresﬁ, Esq and James Hood, Esqg.

7) On April, 2013 the f)arties pa.rticipated in a pre-suit mediation with Tom Wills ser\;ing as

| mediator. Dr. Thompson’s attorney from the Hood Law Firm participated by telephone.

8) It was Plaintiff‘é impre;éioﬁ that Dr.‘ Thc;mgsqn’s attorney was also appearing on behalf
of “ABC Anesthesia Pfacﬁce,” and no one expressed that the practice was not present or
represented. See, EXHIBIT 3. ‘

9) After the failed iniﬁal mediation, I asked of both Messrs. Gresh and Hood for the proper
name of the‘ Défendants ABC Anesthesia Group ax:1d Nurse Doe. Mr. Hood identified

' “Coastal Aﬂesﬂlesia Associates” (“Coastal”) as the name of the Anesthesia Group. See,

EXHIBIT 4 (email exchange). Additionaily, Mr. Gresh identified Nurse _Doe. At no time
d1d anyone Qlaim that Coastaj Anesthesi_a Associates did ndtlpvartici'pate in the NOI
process. | |

10) Or; May 24, 2013, I filed ’;he Summons and Complaint, 13-CP-10-3054, EXHIBIT 5
-(Summons only), substltutmg in the appropriate names of the Defendants. I then sent
Acknowledgements of Serv1ce on Messrs. Gresh and Hood Mr. Hood acknowledged

service only for Dr. Thompson. As a result, we served by registered mail, return receipt




- requested, Coastal’ s Registered Agent, Randall Kern. EXHIBIT 6. One Jody Hawkins
evidently signed for Mr. Kerns on July 8, 2013.

11) Some discovery happened thereafter, which then led to medié.tion on Septeﬁ\ber 23,

2013, again with Tom Wills. While the Hood Law Firm was aware of the mediation and
weléome to participate, neither Dr, Thompsoﬁ, nor Coastal chose to participate.

12) During that mediation, while 1 was sitting in Tom Will’s office, Joe Costy of MedPro
called my-cell phone. That conversation started with Joe Costy ﬁelling me he was the
adjuster for Coastal and Dr. Thompson. Joe Costy specifically stated “I am in default.”
Never did Mr. Costy state that Coastal did not go through the NOI process, that service
was imprOpef, or that this v;'as anything other than his mistake. In fact, Mr. Costy said he
hoped that we got fully paid by other defendaﬁts in the case.

13) On September 24, we mailed for filing the Application for Default Judgment. That was
filed by the Clerk on September 26.
14) The day after my phone conversation with Mr. Costy, (September 23, 2(513), Mr. Hood

mailed his belated Answer, which I assume was filed shortly tﬁereafter. In that Answer,
never did Coastal allege:

a. Insufficiency of Service of Process

b. Failure to Cémply with the Notice of Intent Statute
c. A lack of subject matter jurisdiction.

15) It is notable that:

a. Never did Mr. Costy claim that service was improper or that the Notice of Intent

process was not properly complied with;




. Never did Mr. Costy. state' that the failure to-answer timely was anything other

than his mistake;

. Mr. Hood and his firm were the attorneys who attended the pre-suit mediation by

phone on behalf of the anesthesiologist;-

. Mr. Hood and his firm refused to acknowledge service on behalf of Coastal

(which was of course, their right);

. Mr. Hood and his firm ultimately appeared and filed an Answer on behalf of

Coastal;

. Never did Coastal’s Answer allege insufficient service or a failure to participate in

the pre-suit process, or a lack of subject matter jurisdiction in the Circuit Court;

. Mostly likely, Mr. Costy’s file will include all of the pleadings and when they

were received starting from the August, 22, 2012 initial letter to Dr. Thompson.

FURTHER THE AFFIANT SAYETH NOT.

Subscribed to and sworn before me

this 12 dayof Decoyfue( 2013

(elers Plyander

Notary Public for the State of South Carolina

My Commission Expires: L/“ 23202 2

" CHELSEA M. ALEXANDER _
No%grv%ubllc.. 'Soyth Corolina
My Commission Expites
April 23, 2022

‘( WA~

Chad A. McGowan
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‘Danle! "Ernie” Peagler

McGowan, Hood, & Felder, LLC

W. Jones Andrews, Jr. . Rock Hill » Columbia S
Jordon Calloway Anderson 1539 Health Care Drive
Susie Campbell + Rock Hill, South Carolina 29732
.Ashley Creech s www.mcgowanhood.com ' i
John G. Felder, Jr. o
Lara Harrell ' . 803.327.7800
S. Randall Hood : : . Toll Free 877.327.3800
- Chad A. McGowan (SC, GA, NC) Fax 803.328.5656

william A, McKinnon (SC, DC)

Robert V. Phillips Writer's E-mail;

Seth Rose cmcgowan@megowanhood.com
J. Stephen Welch* ’

Jay Wright

Joseph G. Wright, il*
*Of Counsel

August 22, 2012

Christine Thompson, MD
949 Shetland Ct.
Mt. Pleasant, SC 28464

RE: Martha Preston

Dear Dr. Thompson:

| am investigating the death of Mrs. Preston from a drug overdose after a surgery
occurring at the Charleston Surgery Center on April 18, 2012.

I write to you because the anesthesiologist is listed as “C. Thompson” (page CSC-22), and

you are the only C. Thompson, with a specialty in anesthesiology anywhere close to Charleston.
I enclose a copy of the medical records.

- The focus of my inquiry is not on the anesthesiology, but rather the PACU orders and
care. | would like to speak with you about a particular order and whether a certain order was
made by you or someone else. Not to beat around the bush, | need to know:

1) Who wrote the Post-Op Anesthesia Orders (CSC-024)
2) Who wrote the “or 4 mg. V" after the Dilaudid order.

| generally find |t best to make direct inquiries of individuals or thelr attorneys to get to the
bottom of things socner rather than later. | would hope that you would take this letter in the spirit
in which it is intended—a method to simply figure out the facts.

Generally speaking, physicians who receive a letter such as this contact their malpractice
carrier and an attorney is assigned to help them even when no one is alleging a physician did

anythlng wrong. | would welcome a call from you or your chosen counsel at your earliest
convenience.

LN
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Kindest regards.

CAM/ah

Enc.- Records

Sincerely,

(e——

Chad McGowan
Attorney
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Willie Preston, individually and as PR of
the Estate of Martha Preston, Deceased

Plaintiff,

V.

Surgical Center Affiliates, LLC, .
Charleston Surgery Center, LP, Nurse
Doe, Christine Thompson, MD, and ABC
Anesthesia Group, :

Defendants.

IN THE COURT OF COMMON PLEAS -

Civil Action No: \q-fL/P"’O'WB

"y
NOTICE OF INTENT T FILE SGET ¢}
| \ =

o

F %
% 2
D
xRy, 0
%%

o S
o E.
k=

R - B

% 7;:—: o

\
\

Pursuant to S.C. Code Ann. 15-79-125, Plaintiff files this Notice of Intent'\to File Suit.
Attached as Exhibit A is Plaintiff's short and plain statement of the facts. Attached as Exhibits B
and C are affidavits from expert witnesses delineating at least one negligent act or. omission
which would allow the Plaintiff to recover damages from Defendants in this case. Attached as
Exhibit D are answers to Standard Interrogatories as set forth in S.CR.C.P. 33(b).’

A~

Chad A. McGowan

Ashley Creech

McGowan, Hood & Felder, LLC

1539 Health Care Drive

Rock Hill, South Carolina 29732

(803) 327-7800
(803) 328-5656 Facsimile
cmepowan@mcgowanhood.com

November ﬁ, 2012

Rock Hill, South Carolina

SINY
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STATE OF SOUTHCAROLINA )  INTHE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON CASENO: 2012-CP-10-7413

Willi¢ Preston; individually and as the
Personal Representative of the Estate of
Martha Preston, deceased, '

)

)

)

)

Plaintiff, )
' )

@
vs. )  MEDIATION RESULTS F
. Surgical Care Affiliates, LLC; Charleston' )
Surgery Center, LP; Jane Doe, RN; ABC )
Anesthesia Group; and Christine Thompson,)

)

)

)

)

4

MD,

a3

0f:2lHd €~ 4dV eIl

13800 40 ¥¥3
_ONOYLSWYY T 3ighr

Dcfendam_s.

(THIS FORM TO BE COMPLETED BY MEDIATOR WITHIN 10 DAYS OF

CONCLUSION OF THE: CONFERENCE WHETHER OR NOT AGREEMENT WAS
: REACHED BY THE PARTIES)

1. Mediavted‘ settlement conferences were held before me on April 1, 2013.

2. As a result of these conferefxées, this casé should be considered (please check one):

O Fully Setﬂed (please check ane)

O ; by Consent Judgment, to be ﬁled by . or,
A (Name of Designee)

0. by Voluntary Dlsrmssal to be filed by
(Name of Designee)

Partially Settled, with agreement of the Parties on the following issues:

(Attach separate sheet if necessary).

Atan impasse. The mediation session was productivé and there is the possibility
that further discussion over settlement options could lead to an agreement.
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] Continued (Date)

Date: April 1, 2013 . Signature of Mediator:

O In need of further medxatlon. av / am not w1111ng to mediate thiS case
further. )

Plaintiff (W was/[] was not present. , j/ )

Defendants %cre][l were not present. ( Qﬂ ' v 0’

Other participants were:

A [IJ/ ‘attorney for plaintiff. coh % A-
M attorney for defendant. - / c &IL 31//7’7(’ 5

representatives for insurance carrier
O guardian ad litem
| experts
O others

This case was co-mediated with

Choice of the mediator was by:
W Stipulation
Court Order.
The total number of hours spent in mediation was: __- 5 hours.

The total mediator fees were $_ 2O c0.60 |

Further comments of the mediator:

Print Name of Mediator: Thomas J. Wills
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Chad Mcgowan

From: : R - chad mcgowan

Sent: - Thursday, Aprit-11, 2013 10:32 AM

To: Jack G. Gresh (JGresh@halIboothsmuth com) James hood@hoodlaw.com
Cc: ‘ - shiplaw@jhcooper.com; Ashley Creech

Subject: _ Preston v. Charleston Surgery Center

Jack and Jamie:

in light of the unsuccessful mediation, | need to file and serve the cdmpléint.

To that end:

1) Can you identify the proper Defendants—-Jack the nurse at issue, and Jamie the anesthesmlogy practice?
2) Can you accept service?
Thanks.

Chad McGowan

" McGowan, Hood, and Felder, LLC
1539 Health Care Drive
Rock Hill, SC 29732
803-327-7800
803-328-5656 (fax)
www.mcgowanhood.com

This email is intended only for the recipient to whom it is addressed. No one else has any right to rely upon it for any
~ reason. ifyou received it in error, please jet me know and delete any copies. Thank you.

. ALt Y
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Chad Mcgowan

From: Jamie Hood <james.hood@hoodlaw.com>

Sent: ' Tuesday, May 07, 2013 1.03 PM .
To: chad mcgowan; Jack G. Gresh (JGresh@haIIboothsmlth com)

Subject: RE: Preston v. Charleston Surgical Center

Dr. Thompson is self-empioyed. She does contract work with Coastal Anesthesia Associates through locum tenens but is
not an employee.

From: Chad McGowan [mailto: cmcgowan@mcgowanhood com]
Sent: Monday, April 29, 2013 1:24 PM

To: Jack G. Gresh (JGresh@hallboothsmlth com); Jamie Hood
Subject: Preston v. Charleston Surgical Center

Counsel:

So | can get the complaint filed properly, please tell me the name of the nurse at issue as well as the anesthesia practice.

Thank you.

Chad McGowan ,
McGowan, Hood, and Felder, LLC
1539 Health Care Drive

Rock Hill, SC 29732
803-327-7800

803-328-5656 (fax)
www.mcgowanhood.com

This email is intended only for the recipient to whom it is addressed. No one else has any right to rely upon it for any
reason. If you received it in error, please let me know and delete any copies. Thank you.
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON NINTH J UDICIAL CIRCUIT
Willie Preston, individually and as the .
Personal Representative of the Estate of . 4
Martha Preston, deceased, Civil Action No: 13-CP-_LQ;§Q§S__
Plainti,
V.
‘ ' SUMMONS
Surgical Care Affiliates, LLC, Charleston
Surgical Center, L.P.; Laura Bilancione, I '&:3_
_RN,; Coastal Anesthesia Associates; and R 1 |
Christine Thompson, M.D. | 'r_:g"i = e
=T §
Defendants. 9,‘% M
TO: THE DEFENDANTS ABOVE NAMED: QB =R
: . ) L cw
. = fon ] .
YOU ARE HEREBY SUMMONED and required to

Answer the om'ﬁl@lt. 1h>
this action, a'copy of which is served upon you, and to serve a copy of your Answer to
the Complaint on the subscriber at his office at 1539 He

alth Care Drive, Rock Hill, South
Carolina, 20732, within thirty (30) days of service, exclusive of the date of service; and if
you fail to Answer the ‘Cbmplaint within that time,

judgment by default will be rendered

against you for the relief demanded ini the Compleint.

MCGOWAN HOOD & FELDER, LLC

Chad A. McGowan
Ashley White Creech

McGowan, Hood, & Felder, LLC
1539 Healthcare Drive

Rock Hill, South Carolina 29730
(803) 327-7800

S (803)‘328-5656 Facsimile
May ‘!“'\, 2013

cmcgowan@mcgowanhood.com

NS
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" m Complete Items 1, 2, and 3.

.m Print your nems and addms on the reverse

Also complete
{tem 4 If Restricted Deflvery I deslred.

0 that we can return the .
® Aftaoh this card to the baok of the mallpleee. |

oronmeﬁontlfapaeeperm

. 4. Article Addressed to:

3. Sanvice

%‘{0 “0 , : w.cemg:e Mell [ Exprose Mall :
W 8(_. [ Rogistarod  JZFRetum Recelpt for Merchandise
3—0@0(0 O lnsuwed Mall__ D GOD.

) { 4. Rosvioted Dolvary? (St Fes) 0 yes
" 2, Aticle Number Y : o
”PS Form 3811, February 2004 Domestic Return Recalpt , 10258502 Mi1840 °

-.n

o )

S “For délivery informalicn Visit rwensite atw

< _OFFICIAL

B pomn |3 2G5

A certlicdFeo] 3 1O

o

S euimmentl 255

o Emo

l'\

I TotalPostage & Feos _S__ES‘ ‘ \—7

=1

= | Conse W e Pordald Yoms,
R |or PO ?—h‘iQ_LaQu. {’w_ﬁ;m ________________________ |

"l Siate, ZPd

'-P‘-‘; Foml 3800 A\(quﬂ 1
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Mchwan, H_Q(_)d & F:el(ler,‘ LILC

Chad A. McGowan (8C,GA,NC) 4 ; l;atriulz M. Killen -
JE};,{{GMF 1}1{00‘1 . y X William A. McKinnon (SC,DC)
) . A: ez, Jr. Daniel "Ernic” Peogler
. Jones Andrews, Jr. Robert V. Phillips
)é.:lm }S gano}:l:ﬁ Seth Rose
san K Camp - o *
Al Vit G Jomen St b
ty M. L ri *
o t;g_ ;;: r'(:111 ) ]osepg‘(é; VV:nlg]xt, 1T
) Writ'et'_s, Bnail: nhutohhm@mndowahlwod.com :
July 1, 2013

__ Coastal Anesthesia Associates, LLC
" Registered Agent: Randall Kerns
2690 Lake Park Drive
N. Charleston, SC 39406

RE: Willie Preston, individually and as PR of the Estate of Martha Preston, deceased V. Surgical

Center Affiliates, LLC, Charleston Surgery Center, LP, Laura Bilancione, RN, Coastal Anesthesla
Associates; and Christine Thompson, ™MD
Case No. 13-CP-10-3054 - :

Dear Randall:

Please find enclosed the Summons and Complalnt In the above referenced case.

If you have any questions please feel free to contact our office.

Sincerely,

Attt
Annie Hutchins Gray :

Paralegal

fahg
enclosures

1539 Health Care Drive, Rock Hill, SC 29732 - Tel: 803-327-7800 - Fux: 8
, , : . 03-328-5656
Rock Hill - Columbia * Anderson - Sumter =

www‘mcgowanlxooa.com
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STATE OF SOUTH CAROLINA | ) IN THE COURT OF COMMON PLEAS
' . ' ) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON } CIVIL ACTION NO.! 2013-CP-10-3054

Willie Preston, mdmdually and as thc
Personal Representative of the Estate of
Martha Preston, deceased,

. Plaintiff, ' ACCEPTANCE OF SERVICE

)
)
)
)
)
' )
V. : )
- )
Surgical Care Affiliates, LLC Charleston )
Surgery -Center, LP; Laura-Bilancione, RN )
Coastal Anesthesia Associates, and" Chnstme )
Thompson, MD, )

)

)

Defendants.

TO: CHAD A. MCGOWAN, ESQUIRE, AND ASHLEY CREECH, ESQUIRE,
ATTORNEYS FOR PLAINTIFF

This is to certify that Jack G. Gresh and Elizabeth Schwartz Corn of Hall Booth Smith,

P.C., as attorneys for the Defendants, Surgical Care Affiliates, LLC, éharleston Surgery Center,

LP, and Laura Bxlancxonc, RN accept service of the Summons and, Complaiht in the above-

arolina,

Jack G. Gresh,
Elizabeth S. Com, SC Bar No 71120
40 Calhoun Street, Suite 550
Charleston, SC 25401
Phone: 843.720.3460
Fax: 843,720.3458
Email: jgresh@hallboothsmlth com
- ecorn@hallboothsmith.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

)
)
; |
Willie Preston, individually and asPRof ) CA FILE NO.: 13-CP-10-3054
the Estate of Martha Preston, deceased, ) ' '

)

")
)
)

Plaintiff,
Vs. ACKNOWLEDGEMENT OF SERVICE:

)
o )

Surgical Center Affiliates, LLC, Charleston ) -
Surgery Center, LP, Laura Bilancione, RN; )
Coastal Anesthesia Associates; and - )
Christine Thompson, MD )
: )
)
)
)
o )
*. Defendants. . )

1, James Hood, Esquire, hereby écbepts service of the Summons and Complaint on this
day of Msy, 26+~ 2.© (3

ames B. Hood, Esquire \
~ Hood Law Firm
172 Meeting Street
Charleston, SC 29401

Attorney for Christine Thompson, MD
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Willie Preston, individually and aS the
Personal Representative of the Estate of

Martha Preston, deceased,
Plaintiff,
V.
Surgical Care Affiliates, LLC, Charleston
Surgical Center, L.P.; Laura Bilancione,
R.N.; Coastal Anesthesia Associates; and
Christine Thompson, M.D.

Defendants.

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

Civil Action No: 13-CP- 10 -305Y4

TO: THE DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to Answer the Complgt. it
this action, a copy of which is served upon you, and

the Complaint on the subscriber at his office at 1539 Health Care Drive,

SUMMONS
rad
% & S
o = T\
MM FL e
D - . e
S
b o .
=) m
Los o]
S}ova =
(o)

to serve a copy of your Answer to

Rock Hill, South

Carolina, 29732, within thirty (30) days of service, exclusive of the date of service; and if

you fail to Answer the Complaint within that time, judgment by default will be rendered

against you for the relief demanded in the Complaint.

MCGO

WAN HOOD & FELDER, LLC

A~

Chad A. McGowan .
Ashley White Creech

McGowan, Hood, & Felder, LLC
1539 Healthcare Drive

‘Rock Hill, South Carolina 29730
(803) 327-7800 ‘

.. (803)328-5656 Facsimile
: cmegowan@mecgowanhood.com
May & 2013.
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STATE OF SOUTH CAROLINA

)  INTHE COURT OF COMMON PLEAS
) . ,
COUNTY OF CHARLESTON ) C. A. No: 13-CP-
Willic Preston, individually and as the )
Personal Representative of the - )
Estate of Martha Preston, deceased )
)
Plaintiffs, )
) Complaint for Damages
) (Jury Trial Demanded)
" VS, ) -
Surglcal Care Affiliates; LLC, Charleston) : : “ ofF = T
Surgical Center, L.P; : ) S : Eét Te
Laura Bilancione, R.N;- . ) - N " ‘ > “;?. t""
Coastal Anesthesia Associates; ) K 114}
*and Christine Thompson, M.D. ) %t% :1; <
) 3 =
Defendants. ) , g L TE
)

The Plaintiff, by and through his undemgned counsel for a Complamt against the
Defendants does hereby allegc as follows

PARTIES
—————Plaintiff -

mam———ctp—

1. The Plamtlff Willie Preston; is the duly appoititod Personal Representative of the

estate of Martha Preston. At all ’mnes relevant hereto, W1111e Preston was the husband of Martha
Preston He brings these claims as PR for wrongful death and survwal and on behalf of himself

for loss of consortium. Plamtlff is a citizen and resxdent of Charleston County, South Carolma,
Defendants |

2. Defendant Suigical Care Affiliates, LLC is a corporation organized and existing

under a state’s laws other than South Carohna and ‘maintains an agent and/or joint venture in

Charleston County, SC known as the Charleston Surglcal Center LP in Charleston County,
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South Carolina

Secretary of State

Mark Hammond

C“OASTAL ANESTHESIA ASSOCIATES, LLC

Note:This online database was last updated on 12/1 672013 6:02:03 PM.

See our Disclaimer.

DOMESTIC | FOREIGN: Domestic

STATUS: Good Standing

STATE OF INCORPORATION SOUTH CAROLINA

| ORGANIZATION: Profit i
REGISTERED AGENT INFORMATION

REGISTERED AGENT NAME: : » RANDALL E KERNS
ADDRESS: 2690 LAKE PARK DR

CITY: N CHARLESTON

STATE: SC

ZIP: 29406

SECOND ADDRESS:

FILE DATE: ' 11/06/1997

EFFECTIVE DATE: 11/06/1997

DISSOLVED DATE: 1213112026

Corporation History Records

" CODE FILEDATE COMMENT Document

Amendment  02/0212006  CHANGED REGISTERED AGENT & OFFICE ADDRESS FROM: JOHN PRATT JR

Amendment  02/01/2002  ANNUAL REPORT-2002 TYE: DEC o o - image
Amengment  03/16/2001 ANNUALREPORT-2001 Image
Amendment  03/1672001  ANNUAL REPORT-2000 ' image
Amendment  03/1672001  ANNUAL REPORT-1999 image
Amendment  03/16/2001  ANNUAL REPORT-1998/CH AGT ADD Image
Domestic LG 11/0611987 DOMESTIC LIMITED LIABILITY (12/31/2026) image

Disclaimer: The South Carolina Secretary of State’s Business Filings database is provided as a convenience to our customers to
research information on business entities filed with our office. Updates are uploaded every 48 hours. Usors are advised that the
Secretary of State, the State of South Carolina or any agency, officer or employee of the State of South Carolina does not
guarantee the accuracy, reliabllity or timsliness of such information, as it Is the responsibility of the business entity to inform the
Secretary of State of any updated information. While every effort is made to insure the reliability of this information, portions may
be Incorrect or not current. Any person or entity who relies on information obtained from this database does so at his own risk.

http://www.sos.sc.gov/index.asp?n=1 8&p=4&s=18&corporateid=280480




L

Physical Address: Edgar Brown Building - 1205 Pendieton Street Suite 525 Columbia, SC 29201
Mailing Address: SC Secretary of State's Office 1205 Pendileton Street Suite 525‘Co!umbia, sC

29201

http://www.sos.sc.gov/index.asp?n=1 8&p=4&s=18&corporateid=280480
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so that we can retum the card to you.
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Charleston County :
Circuit Court Case Details §
Public Index

Switch View |

Willie Preston , plaintiff, et al VS Surgical Care Affiliates LLC , defendant, et al
iCase Number: : 2013CP1003054  |Court Agency: C Pleas Filed Date: 05/24/2013
Case Type: |Common Pleas Case Sub Type: dicatl Malpract 220 File Type: Jury
Status: Pending Assigned Judg iClerk Of Court C P, G S, And Family Court .
Dispesition: Disposition Date: - = Disposition Judg
Original Source Doc: Original Case #:
dg t ber: |2013CP1003054 Court Roster:
Case Parties Judgments Tax Map Information A lated Caseas A Financlals
Name Description Type ' Mot Begin Date Completion Date |D
Affidavit/ Affidavit of Jody Filing 12/13/2013- . P
Hawkins & crt/srv 13:30 =
Coastal Anesthesia Motion/Motion Filing Fee Flling 12/05/2013-
Associates 16:29
Hood, James Bernard Motion/Dismiss or Set Aside |Motion - 12/05/2013-
Default by defendant, crt/srv JUDGE NICHOLSON 11:23
Coastal Anesthesi in Support of i Filing 12/05/2013-
Associates to Dismiss or Set Aside, 09:19
L crt/srv
Preston, Willie Order-sntering default judg |Order 11/25/2013-
against C ' A o CARN 09:27 . B
|Assoc |
McGowan, Chad Alan Roster/Notice of Motions Action lll/ 14/2013- o
Roster Publication Sent : 08:42 - Lo
|Gresh, Jack G Roster/Notice of Motions Action 11/14/2013- s
Roster Publication Sent 08:42 sl
Cooper, John Hughes |Roster/Nouu of Motions Action 11/14/2013-
R Publication Sent 08:42
Hood, James Bernard Roster/Notice of Maotions Action . 11/14/2013-
Roster Publication Sent 08:42
Order/3Judgment as to Order 11/07/2013- —
jcertain defnts 10:48 ]
Praston, Willie dg! t/Judg t dg it 11/07/2013-
: 10:47
Bitancione, Laura R N dg t/Judg t g 11/07/2013-
- 10:47
Charleston Surgical d t/Jud t dg t 11/07/2013-
Center L P - . 10:47
Preston, Willle dgmaent/Judgment Judgment 11/07/2013- =
10:47 -
|Preston, Wiltie dg t/Jud t dg t 11/07/2013-
10:47
Surgical Care Affiliates dgment/Judg: t " Ppudg 11/07/2013- [
LLC 10:47 -
|Preston, Willie lOrder/Order approving . Order . 11/04/2013-
lsettiement as to certain : 15:22
defnts i
Preston, Willie - IMotion/Motion Filing Fee Filing ' 10/25/2013-
16:41
McGowan, Chad Alan Roster /Notice of Motions Action 10/23/2013- =
|Roster Publication Sent 11:57 o
Hood, James Bernard Roster/Notice of Motions Action 10/23/2013-
Roster Publication Sent 11:57
Grash, Jack G Roster/Notice of Motions Action . 10/23/2013-
Roster Publication Sent i 11:57
Preston, Willie IMotion/Mation For Motion 10/23/2013- 11/04/2013-
Scheduling Purposes Only . 11:56 11:56
(SETTLE) e .
Mediation Resuits Form Filing 10/02/2013-
11:32
Preston, Willie Motion/Motion Filing Fee Filing 09/26/2023~
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JamEs B. HOOD

- Hoop

DIRECT D1AL: (843) 577-1223

. September 23, 2013 :
Chad A. McGowan, Esquire
McGowan, Hood, & Felder, LLC
1539 Health Care Drive

Rock Hill, SC 29732

Re: Willie Preston, individually and as the Personal Representative of the Estate of
Martha Preston, Deceased v. Surgical Care Affiliates, LLC, Charleston Surgical
Center, L.P.; Laura Bilancione, R.N.; Coastal Anesthesia Associales; and
Christine Thompson, MD :
o _ ClANo. 2013-CP-10-03064, Charleston CP
STV UHLF Fild Noo242148

Srero et 1
. ot

lf)ear' Chad:

JROW
¢

Enclosed please find the Defendant Coastal Anesthesia Associates, LLC's
(incorrectly identified as Coastal Anesthesia Associates) Answer to Plaintiffs
Complaint in the above-referenced case, which is-being filed with the court. Should
you have any questions, please do not hesitate to contact me. -

Kind regards,

Yours truly,

' %nesB.Hood
JBH/sam-: » o L

Enclosures :
cc:  Jack G/ Gresh, Esquire -
l O ety Y

© 172 Meeting Street, Charleston, SC 29401
Phorie: (843) 577-4435 o Fax: (843) 722-1630 « Email: Info@hoodlaw.com
www.hoodlaw.com - 276



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF CHARLESTON )

Willie Preston, individually and as the
Personal Representative of the Estate of
Martha Preston, Deceased,

C/A No. 2013-CP-10-03054

Plaintaff,

DEFENDANT COASTAL
Versus

Surgical Care Affiliates, LLC, Charleston
Surgical Center, L.P.; Laura Bilancione,

R.N.; Coastal Anesthesia Associates; and
Christine Thompson, M.D.,

COMPLAINT
(Jury ’Trial De_manded)

)
)
)
)
!
) ANSWER TO PLAINTIFF'S
)
)
)
S )
Defendants. )

The Defendant, Coastal Aﬁesthesia Associates,l LLC? (hereinafter “this
Defendant”), by and through its undersigned attorneys, hereby responds to the
allegatidns in Plaintiffs Complaint, subject to all afﬁrmati;{e defenses and motions,
as follows: |

1. This Defendant denies each and every allegation of Plaintiffs
Complaint which is not specifically admitted herein.

2. This Defendant is without sufficient information to either admit or
deny the allegations cc;ntained iﬁ Paragraph 1, 2, 3 and 4 of Plaintiffs Complaint,
and therefore denies the same.

3. In response to the alle;gations contained in EParagraph 5 of Plaintiff’s
Complaint, this Defendant admits only that Defendant Christine Thompson, M.D.
is a physician licensed in the stéte of South Carolina and that Dr. Thompson is a

resident of Charleston County, SC. This Defendant denies all remaining and

inconsistent allegations.

! Improperly identified as “Coastal Anesthesia Associates.”
2 Improperly identified as “Coastal Anesthesia Associates.”
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4. In response to the allegations contained in Paragraphs 6, 7, and 8 of
Plaintiffs Complaint, this Defendant craves reference to the medical records of
Martha Preston to provide a complete and accurate history of her treatment and
_ deny all allegatmns inconsistent therewith. | |

5. Paragraphs 9 10 and 11 of Plaintiffs Complamt contain allegatmns
that are not directed at this Defendant and state conclusions of law Therefore, no
response is required from this Defendant To the extent a response is required, this
Defendant craves reference to the crted pohmes and procedures-as well as Martha
Preston’s medical records and. demes all mcons1stent allegations contained in
Paragraphs 9, 10, and 11 of P1a1nt1ffs Complamt

6. This Defendant denies the allegatlons contamed in Paragraphs 12 and
13 of Plaintiff's Complaint.

7. This Defendant 'is without sufficient information to either admit or
deny the allegations contained in Paragraph 14, 15 and 16 of Plaintiffs Complaint,
and therefore denies the same. | |

8.  This Defendant denies tne allegations containeri in Paragraphs 17 and
18 of Plaintiff's Complaint.

9, This Defendant denies the allegations contained 1n Paragraph 19 of
Plaintiff's Cotnplaint. Subparagraphs a —f of Paragraph 19 of Plaintiff's Complaint
are not directed at this Defendant and eonta:ln conclnsiens of law and, therefore, no
response 18 required from this Defendant; To tne e;tent a resp'on'se is required, this
Defendant denies the allegations contained in subparagrap}rs a — f of Paragraph 19
of Plaintiffs Complaint. Subparagraphs g - k of Paraérann | 19 of Plaintiffs

Complaint and the unnumbered sentence appearing after subparagraph k of
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Paragraph 19 of Plaintiffs Complaint cor;tain conclusions of law to which no
response is required. To the extent a responsé is required, this.Deféndant denies
the allegations contained in subparagraphs g — k of Paragraph 19 of Plaintiffs -
Complaint and the unﬁumbered sentence appearing after subparagraph k of

Paragraph 19 of Plaintiff's Complaint.

AS TO THE FIRST CASE OF ACTIQN
(Survival Action)

10. In response to Paragraph 20 of Plaintiffs Coﬁplaint, this Defendant
re-asserts and re-alleges its responses to Paragraphs 1 — 19 of Plaintiffs Complaint
as if fully restat?d herein. |

11. Plaragraph 21 of' f’laintiffs Complaint states conclusions of law to
which tﬁis Defendant is ‘not required to respond. To the extent a response is
réquired, this Defendant denies the allegations containéd in Paragraph 21 of

Plaintiffs Complaint.

AS TO THE SECOND CASE OF ACTION
(Wrongful Death)

12. In re'sponée to Paragraph 22 of Plaintiffs Complaint, this Defendant
re-asserts and ré-alleges its responses to Paragraphs 1 — 21 of Plaintiffs Complaint
as if fully restated herein. |

18, Paraglaph 23 of Plamﬁft‘s Complamt states conclusions of law to
which this Defendant is not requ1red to respond. To the extent a response is

required, this' Defendant denies the allegations contained in Paragraph 23 of

Plaintiffs Complaint.
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. AS TO THE THIRD CASE OF ACTION
(Loss of Consortium)

"14. In response to Paragraph 24 of Plaintiffs Complaint, this Defendant
re-asee'rts.and re-alleges its responses-to Paragraphs 1.— 23 of Plaintiffs Complaint
'as if fully restated herein. | .

15. Paragraph 25 of Plaintiffs Complaint states conclusions of law to
which this Defendant is not required to respond. To the ‘exttmt a response is
required, this Defendant denies: the alleéations contained in Paragraph 25 of
Plamtlffs Complaint. |

16. This Defendant demes the WHEREFORE clause of Plaintiffs
Complaint such bemg the remalmng allegatlons contained in Plaintiff's Complamt.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE

' ’ THIS DEFENDANT ALLEGES:

(No Devxatwn from the Standard of Care)

17. That the care and treatment admlmqtered by this Defendant
conformed to and was in full compliance with the standard of care. All care and
treatment administered by. this Defendant was vtrithin aeceptable medical standards
and methods, artd, at no time pertinent hereto, did this Defendant deviate from any
medical standard whiie caring_' for or teﬁding to Martha Preston. Conselquently,
Plaintiff is barred from recovery against tl;is Defendant.

URTﬂER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:
' (No Prpxxmate Cause) - L

18. That, even if this' Defendant was negligent, as alleged in Plaintiff's

Complaint, whtch is sﬁeciﬁcally denied, the negligence of this Defendant 'ts not the

direct and proximate cause of any injury alleged by Plaintiff and therefore this

Defendant is not liable for any damages allegédly sustained by Plaintiff.

280



FUR’I‘HEB ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
 THIS DEFENDANT ALLEGES:
(Punitive Damages Unconstitutional)

19, That any award or assessment of punitive damages as prayed for by
the Plaintiff would violate this Defendant’s Constitutional rights under the Fifth,
Sixth and Fourteenth Amendments. of the " United l'St‘ates Constitution and
compapable provisions of the South Carolina Constitution. |

FURTHER ANSWERING A ND AS AN AFFIRMATIVE DEFENSE,

: THIS DEFENDANT ALLEGES:
(Punitive Damages Unconstitutional)

20. This Defendant would plead the requirements for an award of punitive
damages as set forth by the Sﬁpreme Court of the United States in the case of State
Farm Mut. Auto Ins. Co. v. Campbell, 538 U.S. 408 (2003) as defenses to this claim
and would specifically assert that théy are entitled to summary judgment on
punitive damages and if denied to bifurcated trial.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,

THIS DEFENDANT ALLEGES: ‘
(Noneconomic Damage Awards)

'21. No award for noneconomic damages shall exceed the statutory limits
contained in the Noneconomic Damages Awards Act of 2005, South Carolina Code
Ann. §15-32-200, et. seq. This Defendant is a health care provider as defined by
S.C. Code Ann. § 15-32-210 and pursuant to § 15-32-220 of the Noneconomic

Damage Awards Act of 2005, any potential recovery of noneconomic damages is

limited to the amounts stated therein.
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FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:
(Limitation of alleged Punitive Damages)
22. Any punitive damages awarded in this case would be subject to the
limitations described in S.C. Code §15-32-530.
FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,

THIS DEFENDANT ALLEGES:
(Reservation and Non-Waiver)

23.  This Defendant reserves any additional and further defenses as ntay
be revealed by addltmnal mformatmn durmg the course of discovery and
investigation, and as is consistent w1th the South Carolma Rules of Civil Procedure

WHEREFORE having fully. answered Plamtlﬁ’s Complaint, and having
: asserted these affirmative defenses, the Defendant Coastal Anesthesm Associates,
-LLCS, prays that Plaintiff's Complaint be dismissed with prejudice and that it be

awarded the costs and reasonable fees associated with this matter, and such other

relief as the Court may deem just and pro;iér.’

3 Improperly identiﬁed'as “Coastal Anesthesia Associates.”
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HOOD LAW FIRM, LLC
172 Meeting Street

Post Office Box 1508
Charleston, SC 29402
Phone: (843) 577-4435
Facsimile: (843) 722-1630
Email: Info@hoodlaw.com

O

B ] '
bert H. Hood (SC #2599)

James B. Hood (SC #70212)
A. Walker Barnes (SC # 78485)

Attorneys for Defendant

Coastal Anesthesia Associates, LLC*
M 22 ons

Charleston, South Carolina

CERTIFICATE OF SERVICE

was served on each party or counsel of record by

- mailing, [_] e-mailing, [_facsimile, or [ Jhand delivery in
the  manner. prescribed by the applicable Rule of Civi
Procedure. :

<<§ ST

I certify that on this date a copy of the foregoﬁ

4 Improperly identified as “Coastal Anesthesia Associates.”
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Jody Hawkins

Hawkins investigations & Adjusting
Charleston, South Carolina Area Medical Practice

! Joln Linkedln and access Jody Hawkins’s full proﬂle. It s free!

As a Linkedin member, you'l join 250 million other professionais who are sharlng connections, ideas, and opportunities.
+ See who you and Jody Hawking know in common

+ Get introduced to Jody Hawh )
- Contact Jody Hawkins dh'ed!y

Jody Hawkins's Overview

Cwrent admini /) att In igati & Adjusting
Admitting Clerk Charleston Surgery Center at Surgical Care Affiliates
Ad [ Cleri/Scheduler at Charleston Surgery Center

Past ReceptionisVPatient Registration/Front Office Supervisor at Charleston Neurology Associates
Receptionist at Dr. William Thompson
Education Charleston Southem University
Trident Technical College
Kalaheo High Schoot
Connections 234 connections

Wabsites  Personal Website
Company Webslite R .
Personal Website . '

Jody Hawkins' Experience A

administrative assistant
' Hawkins investigations & Adjusting . :
May 2006 Present (7 years 8 manths) : ! : . "

Admitting Clerk Charleston Surgery Center
Surpical Care Affiliates

Privalaly Held; 1001-5000 employees; Hospital 8 Haaith Care industry
Decamber 1899 Present (14 years 1 month) - '

Admissions Cleri/Scheduler ; N
Charleston Surgery Center

January 1999 Present (15 years)

Responsible for checking-in pauenls answering phones, schedullng surgeries, fescheduling
missed and X ge taking, fifing, constricting medical charts,
entering and verifying demograpmc insurance and financial Information into computer

database, posting payments from patients and their insurance companies, and any other
general office duties designated by manager.

Receptionist/Patient Registration/Front Office Supervisor
Charieston Neurology Associates
January 1993 January 1999 (6 years 1 month)

Responsible for checking-in and checking-out patient: i ce of patient’s chart and
peﬁlnem medical necofds Colleded patient co—paymenks and posted payments. Verified

p greeted the patlents, entersd paﬁen\ demographics
In computer. Responsible for scheduling patient app chart y. and ﬁllng
Entered and verified demographic insurance and financial inf lon into comp
Receptionist

Dr. Willlam Thompson .
January 1991- January 1993 (2 years 1 month}

Responsible for chacking-in and checking-out patients, maintenanca of patient's chart and pertinent medical records. Collecied patient co-payments angd
posted paymants Verified insurance coverags. Answered telephones, greeted the patients, entered patient demographics In computer. Responsible for

sct g patient appol chart assembly, and flling.
Entered and vertfied d graphic i >e and | information into computer database.

Jody Hawkins' Courses

Associate's degree, Computer Technology. Information Systems Speclallst
Trident Technicat College

* C++ Programming {CPT-233)

« Intro to Java Programming (CPT-236)

+ PHP Programming (CP7-253) .
» Datum & Javascript (ST-239) .

- Datsbase (CPT-242)

Http://www linkedin.com/pubfjody-hawkins/34/325/880 1284013



E-Commerce (CP7-220)

Operaling Systems (CPT-257)

AS/400 Operations (CPT-124)

Data Communications (15T-220)

Systems & Procedures (CPT-264)
Operating System Fundamentals (CPT-255)
Managerial Communications (MGT-270)
Microcomputer Spreadsheets (CPT-174)
Microcomputer Word Processing (CPT-179)
Complex Computer Applications (CPT-207)
Computer Systems Manag t (CPT-200)
Advanced Microcomputer Apps (CPT-270)
Microcomputer Database (CPT-172)

a e o 5 o s o s 8 0 s e

Computer Science

Chart Py Uni i

+ Applied Networking (COIN332)
» Intro to Moblle Application Development (COIN3G0)
« Database 418 (COIN419)

Jody Hawkins' Skills & Expertise

Cusiomer Service  Microsoft Office Ce+ PHP  JavaScript Notary Public South Carolina  Medical Office Staff  Scheduling

Medical Records SQL  MySQL  Java Microsoft Word ~ Microsoft Excel ~ Microsoft Access  VBScript  Data Entry
' Smell Business HTML5  HIPAA

View All (28) Skiisw

Jody Hawkins' Education
Charleston Southemn University
Computer Science

2013 - 2014 (expecied)

Trident Technical College

Associate’s degree, Computer Technotogy: Information Systems Specialist
2011 - 2012

Kalaheo High School
1983 - 1866

Websites: « Persona! Website
« Company Website
- Personal Website

Groups and Family Life Weekend To Remember Group: hawkins www.famitylife comiweekendtoremember Join my group to get group discount
Associations: on Weekend To Remember :-)

a» Adminisiralive Assistant Office Pr als (Al Levals)

FQno0L Android Developer Group
B XX P

altp==r— Association of Information Technology Professional
[ p— Boeing Charleston

ﬁi Businesses in Charleston SC

M Chaneston, SC Jobs

Chareston, South Carolina Professionals
MDelfek- ITMHealthcare, EMR, Patient Centarad Medical Home - MDclick.com

% Investigation Network

/'B‘- ,  Investigator Markeling
Marketing

a Linking Charteston, SC
m Microsoft Office

http://www.linkedin.com/pub/jody-hawkins/34/325/880 12890013



Microsoft Office-Excel, Ward, Powerpoint & Outiook

@ Naliona! A iation Of Ir igative Specialist

@ Paimetto Technology Hub

v, Private Investigations Covert Survelliance Equipment
Pracess Servers

ferd -

SDﬁI—I.IE SD Times: Software Development News

The Lowcountry Business Network

f§ The Small Business Netwark - Charieston, SC

E Trident Technical College Atumni and Friends

aitpe=— aitp - No matter how sophisticated the technology, |i sbill takes peoplel

' 'al iPhone, Andraid, IPad, Tablet 8 Mobile Appiication Development

» job inquiries

" Contact Jody for:

» carser opportunities

» expertise reguests « reference reguests

« getting back in touch ’ -

View Jody Hawkins' full profile to...

« See who you and Jody Hawkins know in common

« Get introduced to Jody Hawkins

« Contact Jody Hawkins directly .
Not the Jody Hawkins you were looking for? View more »

{Lankedin member directory - Browse . by country ghij) q Y

Linkedin Corporation ® 2013 °

http://www.linkedin.com/pub/jody-hawkins/34/325/880
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McGOWAN, HOOD, & FELDER, LLC

W. Jones Andrews, Jr. - Rock Hill « Columbia ' o
Jordon Calloway : - Anderson ~ R~ II(SS|9I F;:ali garelpri\;; "
Susie Campbell hood - Rock Hill, South:( ar.o ina 297
Deborah Casey (NC) www.mcgowan oq .com | _ -
Ashley Creech 803.327.7800

john G. Felder, jr. : Toll Free 877.327.3800
Lara Harrell Fax 803.328.5656

S. Randall Hood ' _—
Patrick Killen Writer's E~mail:

Chad A. McGowan (5C, GA NC)
William A. McKinnon (SC, DC)
Seth Rose
Daniel "Ernie” Peagler
Robert V. Phillips
J. Stephen Welch*
~Joseph G. Wright, lii*
*Of Counsel

cmcgowan@mcgowanhood.com

November 26, 2013

The Honorable J.C. Nicholson, Jr.
100 Broad Street, Ste. 106
Charleston, SC 29401-2258

RE: Willie Preston, individually and as PR of the Estate of Martha Preston, deceased v. Surgical
Center Affiliates, LLC, Charleston Surgery Center, LP, Laura Bilancione, RN, Coastal
Anesthesia Associates; and Christine Thompson, MD
Case No. 13-CP-10-3054

Dear Judge Nicholson:

On September 24, 2013, Plaintiff applied to this Court for default judgment against Coastal
Anesthesia Associates and requested a hearing to determine the amount of damages. Because
we had not received an answer, we did not provide the Defendant with notice of the motion.

| did have a phone conversation with Mr. Jamie Hood about this matter and in that call we -
. discussed the pending Motion for Entry of Defauit Judgment.

We subsequently sent your Honor a proposed order granting default judgment as to liability.
When we checked the Court’'s website to see if the order had been entered, we noticed that the
Clerk received an Answer from Coastal Anesthesia Associates on September 23, 2013, the day

before we filed our motion. We were served a copy of the Answer by Coastal in due course by Mr.
Jamie Hood.

Even though we were not served with an Answer at the time we filed our Application for
Default, and were unaware that one had been filed at that time, we wanted to bring this matter to
the Court's attention to ensure we complied with our obligations under Rule 55.

T EXHIBIT




Please let us know how we should proceed in light of the scheduled hearing to determine .
the amount of damages scheduled for December 18, 2013. | suspect Coastal will file a Motion for
relief from entry of default and/or default judgment. If they do, it might be useful to have that motion
resolved before we present our live damages wutnesses

We look forward to. hearmg from you I have copled Mr. Jamie Hood on this letter as well.

Kindest regards.

Sincerely,
Chad McGowan
Attorney for Mr. Preston

CAM

Cc: Jamie Hood, via emall lames hood@hoodlaw com
Atty for Coastal

288



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF CHARLESTON . )

Willie Preston, individually and asthe ) C/A No. 2013-CP-10-03054
Personal Representative of the Estate of
Martha Px_'eston, Deceased,

Plaintiff,
Versus
Surgical Care Affilhates, LLC,
Charleston Surgery Center, L.P.; Laura
Bilancione, R.N.; Coastal Anesthesia

Associates, LLC; and Christine
Thompson, MD,

)

)

)

)

;

) AFFIDAVIT OF
) JODY HAWKINS
) .

)

)

)

)

)

Defendants."

PERSONALLY APPEARED BEFORE ME Jody Hawkins, who after being

sworn, states as follows:
1. My name 1s Jody Hawkins.

2. I am over the age of eighteen (18) and am competent to make the
following statements.

3. I am an employee of Defendant Char,lest.ox; S;rge;'y Center (“CSC”).

4. I am a receptionist for CSC with offices located:in North Charleston,
South Carolina. | |

5. At no point in time have I been authorized to receive service of process
on behalf of Defendant Coastal Anesthesia Associates, LLC (“Coastal”).

6. Upon information and belief, on Julsr 8, 2013, Plaintiff attempted to

serve upon me a Complaint in the above-captioned matter naming, among others,

Coastal as a Defendant.
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7. Although. I may havé signed: a document éttempting to certify

| acceptance of service on behalf of Cdastal, I have never been and was not on July 8§,
2013 an employee,‘ agent or representative of Coastal.

8. On July 8§, 201'3,”1' was an employee, agént or representative of CSC,
~ which had no legal affiliation with Coas£a1. |

9. If T signed any document on July 8, 2013A attempﬁng to evidence
service of procesé upon Coastai of the Complaint in §be above-referenced action,
that signature was in error, for I was not an employee, agent or representative of

Coastal, and I did not have the authority to accept service upon Coastal of any

document whatsoever.

FURTHER AFFIANT SAYETH NOT!

%M{Jaw/zm@

d odydlawkli‘&s

SWORN TO AND SUBSCRIBED before me
this '2T™ day of _DfcteiBen , 2013

NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES: _3]atlacaa
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

. ) .
COUNTY OF CHARLESTON ) + NINTH JUDICIAL CIRCUIT"

Willie Preston, individually )
and as PR of the Estate of Martha
Preston, deceased,

plaintiffs,

Surgical Center Affiliates, LLC,

)
)
)
)
y .
vS. ) 2013-CP-10-3054
)
)
et al, )

)

)

Defendants.

TRANSCRIPT OF PROCEEDINGS
HEARING ON MOTIONS

HEARD BEFORE JUDGE J.C. NICHOLSON, JR.

ON DECEMBER 18, 2013

\

ROLAYNE M. VOLPE, CCR, RPR
Court Reporter for the State of South Carolina at Large
Post Office Box 342 :
Summerville, South Carolina 29484
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Page .2

APPEARANCES

Attorney for the Plaintiffs:

~ CHAD ALAN McGOWAN
. ASHLEY CREECH
. JOHN HUGHES COOPER

AttofneYs for the Defendants:

JAMES BERNARD HOOD

t

t

Reported By:
Rolayne M. Volpe, CCR, RPR
official Court ‘Reporter for the State of Carolina
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Willie Preston, et al, versus Surgical Center,

December 18, 2013

I NDEZX
DESCRIPTION
PROCEEDINGS

REPORTER'S CERTIFICATE

EXHIBITS

DESCRIPTION

(No exhibits were offered or admitted.)

Reported By:
Rolayne M. Volpe,

CCR, RPR

Page
et al

PAGE

46

3

Off1c1a1 Court Reporter for the State of South Carolina
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. . . . ~Page 4
‘Willie Preston, et al, versus Surgical Center, et al
‘ December 18, 2013

The ébbve—styléd cause came on for hearing on
the 18th day of December, 2013, at 2:37 p.m., before
Judge J.«C. Nicholson, Jf., Resident Jﬁdge Retired,
presiding over. the Circuit Court for the County of
Charleston, when the follow;ngAproééedings-were had and
entered éf record, to wit:

PROCEEDINGS

THE COURT: Oka?. We've got a Motion to Set
Aside the Judgmeﬁt; is'that correct?

MR. HOOD: Yes, your Honor. James Hood on
behaif of Coastal Anesthesia Associates, LLC. 1It's our
Motion to Dismiss or Aiternative to Set Aside the
Default.

THE COURT: Okay. I was just looking at this
Order ordering the defauit judgment on 11-12-13, and it
says that theykserﬁed Coastal Anesthesia's registered
agent on. July the 8th, 2013.

Go ahead. Let me hear you. First of all, lef
me ask you, do you‘thiﬂk‘you}re proceeding under 55 or
60 or both, or how do you want to proceed?

| MR. HOOD: First, your Honor, we think that
there's subject matter jurisdictional issues, but also
as it relates to yéur Order, there's never been an entry
of default entered in thé case for which a Rule 55(c), I

guess, would have been appropriate. There was no entry

B Reported By:
- Rolayne M. Volpe, CCR, RPR
Official Court Reporter for the .State of South Carolina
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. Page 5
Willie Preston, et al, versus Surgical Center, et al
December 18, 2013

Qf default. The'fi:st indication of default was your
drder. And it is framed as a judgment, so to that
extent it may be need to proceed under Rule 60.

THE COURT: I think it probably should be
framed as a entry of default. The problem is there's no
form that the court administration has come up with
where you do answer. a default. Rule 55 says, When the
affidavit of default is clerical, appropriate parties
shall enter an entry. But there's no'specific form that
the court administration has come up with in my opinion.

What's your position on whether it should be 55
or 607

MR. MCGOWAN: We don't think it matters. It's
probably legitimately 55 --

THE COURT: I think it's probably legitimate
because I really think -- ‘I've heard several of these
things and the issue has. really come up -- you know, the
statute was passed years ago where you had the judgment
roll and you go in and write it in. But we don't have
that anymore. It's all electronically. But to my
knowledge, some lawyers have what they refer to as an
éntry of -- of default and the clerk signs it. But
there's no approved court administration form that I
know of.

I'm of the opinion that this should not say

‘Reported By:
Rolayne M. Volpe, CCR, RPR
Official Court Reporter for the State of South Carolina
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, . : ~ Page 6
Willie Preston, et al, versus Surgical Center, et al
December 18, 2013

"judgment.® It sﬁould éay "gntry of default." Okay? I
think it's appropriate under Rule 55.

Now, you've got.a subject matter'jurisdiction,
I uhderstgnd, because,hé did not comply with the statute

as far as free mediation and-attempt to settle; is that

correct?
MR. HOOD: Yes, your Honor.

_ THE.COURT: Let.me just ask you a simple
question. i'&e heard a lot of cases where £hey come in
and the plaintiff hadn't done that so the court's -- the
'‘defense come in and ask the court to dismiss it. I
don't understand why you say -- I just don't see where

the subject matter jurisdiction‘has anything to do with
that statute. .If they'dqn't comply --- and under your
argument, the céurt could never dismiss the case because
it wouldn't have subject matter jurisdiction.: So it
doesn't make sense to me how de're going to ever
dismiss the case if they dbn't comply with the statute
if a court doesn't have subject matter jurisdiction.

I just -- I"11 hear you on that argument, but
it just'déesn't make good sense to me.

MR. HOOD: I unaerstand. It -- and, your
Honor, - it is a little bit confusing, partially because
of the drafting of the statute.

But as to that specific issue, I think that the
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statute specifies in 15-79-125(D) that a court shall
maintain subject -- or jurisdiction over the above
sections. And what I believe the legislative intent was
to make it clear that the court could enforce thé
provisions céntained in the statute. And for those
pecple who don't comply with.it and they don't follow
the statutory scheme, once you file your next suit that
gets a new cause of action number, at that point, I
don't believe that there is subject matter jurisdiction.
aAnd the only way to raise it is to bring it to the
court's attention to allow thelcou;t to make that
determination,fbecause I do think- --

THE COURT: If the court doesn't have subject
matter jurisdiction, 'they can't even hear it. That's
your érbblemu I think the legislature is telling the
parties that if you don't do it, you:re subject to have
your -case dismissed.. That's the intent of the statute.
It's not the subject matter to -- for taking away
circuit court's subject matter jurisdiction on the case.

MR. HOOD: Interestingly, in one of the cases

cited by the Plaintiff though, the Ross versus Waccamaw

Community Hospital case, which is the Supreme Court case

from 2013, the Court does talk about the issue of
subject matter jurisdiction related to this notice of

intent4provision; And the reason I think it's
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interesting is because what the Court holds is that in
the context of counting the time for conducting the
presuit mediation,‘that does not in andvof itself
deprive the court of subject matter jurisdiction. The
Court did not go so far as to say'that the issue of
subject matter jurisdiction is not relevant in the
analysis of this statute.

So I thought' itiwas interesting that when

‘they -- they held in Judge Kittredge's Opinion --

Justice Klttredge, excuse me -- hlS Opinion where he
says: We conelude that the time period set forth in
Section 15-79-125. was not intended to place limitations
on the court s subject matter jurlsdlctlon

. Goes on to say. ‘Thus, we’ hold that failing to
coﬁply with the 120-day.etatutory time~per10q is a
nonjurisdictional procedural defect.

I interpret that to mean that there can exist
jurisdictional procedural defects in -- where a party
fails to comply with the procedural requirements and
pursues. a summons and complaint. --

THE COURT- well, that might go to some type of

'in personam jurlsdlctlon over the partles but not the

court. I mean, if I don't have subject matter
jurisdiction, I can_t even‘hear your motion today.

Period.  Subject matter'jurisdiction-means the court
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can't hear-it. Aand I just think thatﬁ—— I just

really -- you may be right, but I personally think
that's an absurd position to take. I.can't hear your
motion today if I don't have subject matter jurisdiction
over. this case because he didn't comply with a préfiling
on the -- what do they call it?

MR. HOOD: The notice of intent.

THE COURT: The notice of intent.

And to take it. a step further, if‘somebody
doesn't carry that notice of intent and you come in and
say, Judge, they didn't do it, under your argument, I
can't hear your motion to kick the case out, which I
have done in the past.

Maybe you and I are not agreeing on what
subject matter jurisdiction is. Subject matterl
jurisdiction means I don't have jurisdiction to hear
anything.

MR. HOOD: Right. As far as the class of cases
that the cburt can hear. And:certainly the court is
entitled and‘the subject matter of medical malpractice
typically is within the jurisdiction of the court. But -
what the legislature has done has said only in certain
circumstances,can cases be filed as @alpractide cases,
and tﬁose cases have to comply with this procedural

mechanism.
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THE COURT: That's right. And it gives the
court authority to dismiss it if they don't comply. It
doesn't take'éWay the court's subject matter
jurisdiction. |

MR. HOOD: But it couldn't be-personal
jurisdiction.

THE COURT: Well, yeah. Now, you're
talking about something different there, now. Of
course, 1in personam jurisdiction over the parties, but
that doesn't mean the court loses jurisdiction to hear
the case, ana that's what you're telling me.

MR. HOOD: 1It's my interpretation that the only
way to dismiss the -- the Complaint that's filed without
complying with the statute to_ﬁegin with is through the
subject matter ﬁurisdiction 12 (b) procedure, because,
otherwise, there is 'no-mechanism to bring it to the
court's attention.

THE COURT: That's right. If the court doesn't

have subject matter jurisdiction, yod can't bring it

" before the court.

MR. HOOD: - The iésue of . subject matter
jufisdictidn,,the only way it becomes an-issue is if
it's~raised to the gourtESzintention.. And so all of the
jurisprudehbé or the subject matter jurisdiction

involves the court~making a determination that it either
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has or does not have subject matter jurisdiction. And
in the context of a statute that restricts the circuit
court's ability to hear a -- classic cases, it's my
contention that it lacks subject matter jurisdiction
until those procedural requirements are met and then the
litigant comes to court and can properly file a summons
and complaint.

THE COURT: Let me just cut to the chase.  That
motion is denied because I disagree with you.

MR. HOOD: Okay. |

THE COURT: The Court‘has subject matter
jurisdiction. Okay? -Otherwise, you couldn't -- I
couldn't hear you -- any motions in your case.

MR. HOOD: Okay- Then I would --

THE COURT: Okay? And I just -- I think -- I
don't think that's the legislative intent. I don't
think by any stretch of the imagination you're going
to take away the circuit court's subject matter
jurisdiction because he hasn't complied with the
statute. Otherwise, it's not a -- you would never get
it -- the case dismissed. Who's going to hear it?
Supreme Court? In other words, who has jurisdiction to
hear the case if the people don't comply with the
statute? Who would hear it? th would dismiss it from

the lawsuit? Who? If the circuit court doesn't have
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jurisdiction. Magistrate court? Court of appeals?

'MR. HOOD: No, sir. What I'm suggesting is
that if I'm asking a court to dismiss thé notice of
intent, then that subject mattér'jurisdiction exists
with the court byrvirtue of Section D of the statute.
But. if a party wholesale fails to comply with the
provisions and goes ahead and files a complaint without

filing the notice of intent provisions, the only

‘mechanism to ask the court to dismiss it at that point

is subject matter jurisdiction for failing to comply
with the procedural requirements much like failing to --

THE COURT: That may go to the plaintiff,

but -- didn't do it but I don't think that goes to the
court.

MR. HOOD: And I -- appafently, we obviously
were -- I mean, I‘jﬁst take obviously a different

position than --

THE COURT: Anyhow, that's denied. Okay?

MR. HOOD: ~Okay.

THE COURT: Let me hear 'you on Rule 55.

'MR. HOOD:  Yes, your Honor. And to the extent
that it -- this can be‘ehtertained, the failure to
cbmply with the procedural requirements under 15-79-125,
is moré‘properly asserted as é motion for personal

jurisdiction then I would reqguest leave to refile that
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motion and argue it as a personal jurisdictional issue
rather than --

THE COURT: Well, I -- I'll listen to you on
that. Okay. Let me hear you on what's the good caﬁse
why I should set aside the default.

A MR. HOOD: The pertinent timeline here is the
notice of intent in this case was filed in -- November
13th -- -

THE COURT: The notice of intent to file,
November 13th?

'MR. HOOD: Yes, sir. 2012.

THE COURT: All right.

MR. HOOD: -Affidavits of service for the notice
of inteﬁt,were filed on 12-10-2012.

THE COURT: Okay.

MR. HOOD: The --

THE COURT: What -was filed on 12-10? I'm
sorry.

MR. HOOD: The affidavits of service.

THE COURT: Okay. Affidavits of service on
who, now; on Coastal Anesthesia?

MR. HOOD: No, sir. Becausé in the notice of
intent, you'll notiée that the entity identified was
not Coastal Anesthesia, but was ABC Anesthesia Group.

THE COURT: ABC?
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'

MR. HOCD: Anesthesia‘Gfoup.
THE COURT:- Are .they parties in this case?
MR. HOOD: They'are not. It is -- from my
understanding, it;s a fibtional_name much like a.
John Doe. | |
pTHEACOURT: Oka?. I gotcha. Go ahead.
| MR. HOOD: So the presuit mediation took

place -- well, I filed a notice of appearance on behalf

" of Dr. Thqmpson'on February 8th, .2013. The parties,

ekcluding ABC Anesthesia.Group, participated in a
presuit mediation on 4-1 of '13. |

‘THE.COURT: A44l%of 1137

' MR HOOD: Yes, .sir.

THE COURT: All right,

MR. HOOD: And that resulﬁed in an impasse
and -- | ,

THE COURT:AVAndvyou participated on behalf of
who now? ‘ . |

MR.  HOOD: Dr.-Chriétine Thompson .

THE COURT: So you were there, but you didn't

~participaﬁe on behalf of Coastal?

MR. HOOD: No, sir. I was retained to
represent Coastalﬁon»September.ZOth of 2013.
THE COURT: Go ahead.

MR, HOOD: The Complaint .in the case was filed
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after the declaration of impasse and the ADR fﬁling on
May the 24th, 2013.

THE COURT: May the 24th --

MR. HOOD: Yes, sir.

THE COURT: -- was when the -- the Complaint
was filed? .

MR. HOOD: Correct.

THE COURT: Okay.

MR. HOOD: There were a certificate -- well, a
certified letter was signed on behalf of Coastal
Anesthesia that was named in the Complaint. The
Complaint did not name ABC Anesthesié Group. It named
Coastal Anesthesia. And that returﬁ,receipt was signed
on July 8th, 2013, by one Jody Hawkins {(phonetic) .

THE COURT: July the 8th, '137?

MR. HOOD: Yes, sir.

THE COURT: Affidavit of service? Okay.

MR. HOOD: It was a certificate of service. It
was served via certified mail.

THE COURT: Okay. Certificate of service.
Okay.

MR. HOOD: On September 23rd, a second
mediation took place, the surgeryicenter participated
and reached a settlement, which I understand your Honor

approved the settlement terms of that in November.
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- THE .COURT: - Alllright. That was when now?
HVMR. HOOD: September 23rd.
THE COURT: Okay. GO ahead.
MR: HOOD: And on that day, T filed an answer
on behalf of Coastal Anesthesia Associates, LLC.
THE COURT: You filed that September 23rd? -
MR. HOOD: -Yes, sir. |
THE COURT: All right.
7 MR . .HOOD:  The Plaintiff filed -- his
application for default was filed September 26th.
"THE COURT: When did you serve it on the
Plaintiff?
MR. HOOD: Same-day I filed the --
THE COURT: So it was served. and filed so
the -- |
MR. HOOD: Well, he's out of town, so it would
have been -- I don't know what day‘he receivea it. But
it would'have gone via U.S. mail.
THE COURT: - I mean, my guestion, did he know
about‘itfbeforé he filed'the --
MR . HOOD; I ;hink they crossed in the mail.
THE COURT: They crossed in_the mail. All
right. . |
AMRL HOOD: That's my understanding.

THE COURT: Okay.
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' MR. HOOD: And then we get the order of default

‘on 11-25, and I filed my motion for relief ten days

later on 12-5.

THE COURT:' 11-25 is when you received it?

MR. HOOD: ' Yes, sir. You signed it on the
éist, and I belie&e it was filed on the 25th.

| THE COURT: Oka&. ' A

MR. HOOD: .And then I received -- then I filed
my motions for a leave on 12-5.

| THE COURT: - Okay.

MR. HOOD: As.I mentioned, I was retainédAto
represen; Coastal --

THE COURT: You told me you.were retained on --

MR. HOOD: '-- September 20. _

THE COURT: -- September the 23rd -> well, I
wrofé'it down. ‘September 20th, right, is when yéu were
retained? )

MR. HOOD: Correct. &and I filed the.answér on
the 23rd.

THE COURT: Okay. Tell me about -- what
happened to it when it was served by mail and who was it
served on and what transpired?

MR. HOOD: Yes, sir. The -- the summons and
complaint were served to the practice. And Ms. Hawkins

is here, who accepted service.- She works at the surgery
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center - she's not an employee of the practice -- the
surgical -- excuse me, the ahesthesia group. The
anesthesia group's registered-address is the same place
as the surgery center. SO she'works at the surgery
center, mail comes in, she feceives it, she signs off
acceptihg it, and, you kﬁow; signs the certified letter,
giving the receipt beck_to the postman. In that,
there's a box that says "agent" on it, and it's

checked -- that box is checked. So, you know, we

recognize the Plaintiff's position is they're presuming

_that service. has been proper because it indicates

r"agent."
| THE COURT: = Right.

MR. HOOD: . WhenvI got “involved after the entry
of default by_your.Honefiand began preparing the papers,
I ingquired about whoﬂﬁhis person was. Come to find out,
Ms.lHawkine is not an: employee for Coastal Anesthesia.
She's not the registered agent.‘ She'e not authorized by
appeintment or law tolaceept service on\behalf of
Coastal Anesthesia. And:——‘

iTHE COURT: ‘Is‘she the receptionist for several
entities there? ‘

: MR. HOOD:.lI believe so, your Honor. And we
eskediher and submitted eo your Honor an affidavit thae

she signed regarding her position. And I believe that
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is my Exhibit Number -- bear with me. 6 I don't see, your
Honor -- her affidavit was subséquent -- was filed just

after my memorandum was. It's an affidavit of

Ms. Hawkins that -- here, I'l11l hand a copy of it. Here
it is.

(Document is handed to the Judge.)

MR. HOOD: And this date is September -- excuse
me, December 12th, 2013.

THE COURT: Okay. Thank you, sir. CSC is
Charleston Surgery Center?

MR. HOOD: Yes, sir.

THE COURT: Okay. Well, what happened to the
summons and complaint after she signed for it?

MR. HOOD: Well, we have her. She -- I mean,
she can come'testify. But I'm under the impression,
your Honor, that she received it. She doesn't have
specific memory of receiving this, but she does receive
certified letters, and she would put them in the office
.- or whomever it was directed to.

THE COURT: Well, does she routinely do that
for both agencies? I mean, the surgical -- Charleston
Surgery Center as well as Coastal?

| MR. HOOD: Well, she would receive things like
subpoenas for medical records, perhaps, from time to

time. But she's not a registered agent on behalf of
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Coastal Anesthesia.

THE COUR&:‘ Was she the receptionist for all --
were all -- the Surgical Care Of -- Charleston Surgical
and Coastal all in the same facility?

MR. HOOD: I think, your Honor, rather
than -- since it's so important, if I could just call

her and she can answer your questions directly.

THE COURT: Well, why-don't.you just -- is she
here? |

MR. HOOD: She's right here, yes, sir.

THE COURT: Well, go talk to her and find out.

MR. HOdD: Okay.

(Mr. Hood speaks with Ms. Hawkins off the
record.)

MR. HOOD: Your Honor, front office staff of
surgery center -- she admits intake -- does the intake

on the patients. She's employed by the surgery center.
She's not an employee of Coastal Anesthesia. Coastal
Anesthesia, the only support staff is the physician
there -- and anesthesiologist there has are certified
nurse/anesthetist. So‘-: and she doesn't haven't an
official capacity and doesn't have an official role for
the physician.

THE COURT: Weli, who answers the phone for

Coastal Anesthesia?
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MR. HOOD: I have no idea.

(Mr. Hood speaks with Ms. Hawkins off the
record.)

MR. HOOD: They don't have a separate7phone,
line. So if you were trying to call the physician, I

presume -- well, they don't have any direct contact with

patients. If you need an outpatient surgery, you go to

the surgery center. And this is the physician who
provides anesthesia services, so he's just there.

THE COURT: Okay.

MR. HOOD: But wouldn't be like me picking -up
the phone and calling a doctor at his practice .to
schedule something.

THE COURT: Okay. All righﬁ.

MR.. HOOD:  So it's a -- it's a slightly.unusual
scenario because it's not as though there{s a
receptionist whose job it is to do intake for this
particular person.

So she receives a letter. And, you know, it's
our position that under Rule 4, she doesn't qualify as
the -- an appropriate entity to accept service of
process service, so service is not effected. And that
would be good cause for the Cour& to allow the Defendant
to answer.

We do have some other elements that need to be
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set out. I mean, first, there is.some reference to
confusion about wh§ repreésented this entity and how --

THE COURT: Let me say, I don't think time's an
iésue. Okay? - . | ‘

MR. HOOD: - Okay.

THE COURT: Thevgood.cause.is -- I heard your
good .cause. Now, time, I don't think, is an element.
What's your meritorious defense?

" .MR. HOOD: Yes, sir. The anesthesia group, the
only theory of liability against it is one of vicarious
1iabilify for thé acts of the physician Christine
Thompson. -And so as far as meritorious defense goes,

Dr. Thompsbn has provided an affidavit that's attached

to our memorandum, as has Dr. Kerns (phonetic), who is

- also én'anestheéiologist, that her. care and treatment at

the time related to this particular incident was within

the standard of care andlcomplied with the standard of

care.

She has also filed>an answer denying all the
allegations of the plaintiff's Complaint. That answer
is on her file. It was filed, I believe, sometime in
June;“if I'm not mistaken.

So for a meritofiouS‘defenSe, we have
the -- the ac;ing Défendént who is defending hérself

currently, we have:thé affidavits supporting in her
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denials of the allegations contained in the Complaint,
and so I think that's sets forth the meritorious defense
on --

THE COURT: Talk to me a little bit about the?]

prejudice ‘upon the Plaintiff if you view any. 1I'm sure

he can address it more ably.. I'm not saying you can't
do ‘it ably, but talk to me about prejudice.

MR. HOOD: Yes, sir. Your Honor, we aon't
believé that there exists any prejudice in this
particuiar instance because the only thing that's
transpired is the passage of time. There's no
independent act against the practice itself. So
the ultimate determination of liability for the practice
is gecing to rest with the Plaintiff proving the alleged
negligent conduct of the physician who is not in
default. So there's no -- no prejudice because of the
timing ‘component.

THE COURT: What did they say was the violaﬁion
of standard of care and by whom?

MR. HOOD: Sure. It was -—1the Compl;int
alleged that the anesthesiologist, Dr. Thompson, failed
to properly administer pain medications and that the
patient was improperly monitored while in the surgical
center. So they asserted claims aga;nst the surgica%

center as well as Dr. Thompson.

Reported By:
Reolayne M. Volpe, CCR, RPR
Official Court Reporter.for the State of South Carollna

313



10
11
12
13
14
15
16

17

18

19
20
21
22
23
24

25

. o Page 24
Willie Preston, et -al, versus Surgical Center, et al
: ; December 18, 2013

THE COURT: ‘Now, is Dr. Thompson.employed with
Coastal Anesthesia?

MR. HOOD: She is not, your Honor. - She is an
‘independent contrector who does work for Coastal
Anesthesiology Associates, LLC, through Locum Tenens,
which yoﬁ've probably heard of at ——‘an organization
that provides physicians'to entities that need them on
an as-needed baeis. So ehe's not a Coastal Anesthesia
Associates employee. |

So from a meritorious -- and so;we’have an
issue of agency that's aiso right for a meritorious.
defense, whether she was acting as the agent of Coastal
Anesthesia in this instance or whether she's an
independent cohtractor and she stands on her own two

feet. So there's a question of fact as to vicarious

" liability component.

Separeteiy on the preﬂudice issue, from a
timingzstandpeint, there's been no issue with regards to
availabilit&, evidence, éeStruction of evidence/
anythlng of that nature because of the vicarious nature
of the clalm. ~The parties who are 1nvolved have been
involved, and the case has been proceedlng since May of
2013.

Also, from a‘-j5éoft of an ends-of-justice
approach in this case, if a plaintiff -- if a plaintiff

.
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were to prevail or to keep a default -- have a deféult

judgment -- receive an award of default for judgment

damages, we would then have to appeal that issue, make a .

determination of the validity of that judgment. After
that's determined one way or the other, we would then
come back and try the case-on its merits against the
doctor herself, which would be prejudicial to her
Because then she would be stuck waiting around for

however long. It would require multiple trials over the

~same issue.

It would also potentially give rise to a
default judgment for a plaintiff against a defendant
whose only theory'is vicarious liability. So there
would be a presumption -- there have to be presumed
negligence on the part of the agent in -- through the
mechanism of default for which that entity would
ultimately bear responsibility and potentia}ly have to

ultimately pay. The problem with that is, then, if that

“entity is paying as a result of the alleged negligence

of the doctor, then there's potential ramifications for
the déctor being reported to the --

THE COURT: That's a préjudice to you, not the
Plaintiff.

MR. HOOb: Excuse me?

THE COURT: That's a prejudice to you, not
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necessafily the Plaintiff.
o MR. ‘HOOD: Well it is --

THE COURT: That addresses the ends of justice
part.; | ‘

MR. HOOD: Yes, sir.

THE COURT: i understand.

MR .  HOOD: By wéy of prejudice, your Honor, we
don't believe that there 'is any demonstrable prejudice
to the Plaintiff, -and we would respectfully ask the
Court to set aside the default, allow us to file an
answer, and, you know, let the case be resolved on its
merits. : |

. THE COURT: Oka?. Thank you very mueh{
Mr. Hood. Let me ask you:.one last question.
_MR. HOOD: Yes, sir.

THE COURT: what does Coastal Anesthesia say
‘about the summons and-coﬁpléint? You got aﬁy
affidavits -- you mey heQe’filed,them. I haven't
looked. Do they say they got it? They didn't get it?
pid it go in the trash can? What happened to it?

MR.'HOOD It was received but the presumption
was that Dr. Thompson 1is defendlng the case and she's
handling it, taking care of it, because the case dealt
with her.

' We do have the affidavit of Dr. Kerns, I
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believe is his name, is .in therep And we don't dispute
that this arrivea at the location on Septembér -- or,
excuse .me, on July 8th. It'eventuaily would have made
it's way backlgo -- back to the déétor. The point
being, that sort of the official nature of»beiﬁg served
with the summons and complaint was -- was lost --

THE COURT: -- was defective to begin with?

MR. HOOD: Yes, sir. |

THE COURT: Okay. Thank you very much.

"Yes, sir?

MR. MCGOWAN:. Couple of things, your-Honor,
Chad. McGowan with the Plaintiff. |

Rule lz(h) says 1f you don'ﬁ‘say "insufficient

service of process" in your answer, it's waived. They

~ didn't mention it. They didn't amend to mention it.

Under operation of law, any claim ofaserviqe was
insufficient is‘waiVed. Rule 12 (h) (1) %s very clear in
that regard. And the reason they didn't assert that to
begin with is because it's not true.- Sérvice was good.
Ms. Hawkins will tell yoﬁ that she has been wbrking at
the surgery center for 14 years Or so, and her standard
routine practice is to sign.for all the certified mail
and deliver to whom it is addressed. She can't

necessarily remember this instant, but will say that her

normal practice is to give it to the -- in the chair or
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on the desk of the person to whom it belongs No one

has said that Dr. Kern didn't get it that same day and

could read it just.like anybody else does.

Mereover, what's interesﬁing.here is that the
insurance company that hired Mr. Hood is the same
insurance compaby with the same adjustor as for
Dr. Thempson. So Dr. Thompson got -involved with Med
Ero, her carrier, and, in fact, had been noticed of this
since September of 2012.  Med Pro, Mr. Kosty (phonetic),
hired Mr. Hood to defend‘it, and Mr. Kosty actually
called me the very day of the medietion and said, I'm in
default. I‘never assighed it to counsel.

Wlthout a "good cause, there is no need to talk
about'prejudlce, there's no need to talk about
meritorious defenses, or anything else. We think the
law is .very clear 6n that. Their only alleged good
cause was.ineufficient service of process of thch,
first of all, is waived under Rule 12 (h); and second of
all, as a matter of‘faCt; they did get -- ‘

‘b THE - COURT : Whyvdo you think.it‘s waived?

MR. MCGOWAN: Because Rule 12(h5 says it. It
eays: The  defense of 1aek of jurisdictign over the
pereon, improper venue, insufficiency of process,
insufficiency of service of process, OrI that another

action is pending between the same parties for the same
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claim is waived if omitted from a motion from the
circumstances described in subdivision (g), which there
is no motion.

THE COURT: But, I mean, he's not even in the
lawsuit. He's in default. He filed a motion to set the
default aside. ~I'don't see how 12 (b) makes 1it, in.this
situation, and waiye it. Now, if he had answered, -
et cetera, et cetera, et cetera, and didn't raise it, I
would agree with you.

MR. MCGOWAN: He did answer.

THE COURT: Pardon?

‘MR. McGOWAN: He did answer.

THE COURT: Well, you can't -- it's not a
legitimate answer. I mean, normally when you file a
motion to be reiieved of the judgment or separate entry
of default, you normally do file an answer. And I don't
know if that's by a rule or that's just common practice.
But the answer right now is a nullity because he doesn't
have the right to answer without leave of court and
getting it set aside. So I'm not sure I follow your
waiver argument.

MR. McCGOWAN: There's the Strickland versus

consolidated Energy case which says that if you answer

at any point, late or otherwise --

THE COURT: I agree. But his answer is not
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valid. He didn't have thé right to answer without leave
of court or your consent --
MR. McGOWAN: Okay.
THE COURT: -- is my poinﬁ to you.
MR. MCGOWAN: All right. So then --
THE COURT: Is that right, or is that wrong?
MR. McéOWAN:‘ Réspec;fully,,I disagree.

THE COURT: I know he filed one. I know he

‘served it on you. But it's no good. He doesn't have

the right to do that witﬁout your consent or without the
leave of gourt;‘ So if that's thé case, it can't
be -- you can'tvwaive it.

MR. MCGOWAN: -Well, respectfully, I just don't
think -- that's not the Qay I read.the law. I think
that if.you choose -- no;disresﬁect, your Honor.

THE COURT: I understand. I'm not viewing it
as disresbectful.
| MR. McGOWAN: Yes, yohr Honor.

THE COURT: I appreciate your opinion, and I
want to hear it. I'm'juét debating the issue with you.
Okay?

MR. McCGOWAN: Yes, sir.

veah. But we think that if you answer at any
time, if don't.assert it, it's gone. But be that as it

may, as a factual matter, this was good service, and

oot
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you'll notice nobody ever said -- in fact, Mr. Hood said
Dr. Kern got it that same day -- |

 THE COURT: What's your affidavit say'as far as
the information you're giving me?

MR. MCGOWAN: What do you mean, your Honor?

THE COURT: I mean, you're saying -- I assume
you're saying she acted as the receptionist for all pf
them, took the mail, and distributed it --

MR. MCGOWAN: We address the green card to the
agent of service, Randall Kern, at that address, which
is on the Secretary of State's website.

THE COURT: Right.

MR. McGOWAN: She signed for it. She then gave
it to Dr. Kern.

THE COURT:- So you think she had the apparent
authority to do it?

MR. McGOWAN: That and actual authority
because, according to her, she'd been there for}14
years, and that's the way she'd done it every time.

THE COUﬁT: But what are you presenting to the
Court for this hearing to séy that?
| MR. MCGOWAN: The witness, Ms. Hawkins.

THE COURT: Okay. You got an affidavit from
her?

MR. MCGOWAN: No, but I have the witness right
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~here, your Honor.

THE COURT? Well, I mean --

MR. MchWAN:~ SHe's not my witness. I had to
subpoena her to‘be>here because they produced an
affidavit, and I subpoenaed her to bevhere in front of
you. |

THE COURT: Well, I mean, so you're going to
need to take testimony on that issue?

MR. McGOWAN: ﬁéll, honestly, I don't think so
because they've never said Dr. Kern didn't get it that
day. and if that's true, then Ms. Hawkins served it for
us on him pecause she gualifies as someone over the age
18, not an attorney, and not related to the case. 5O
under Rule 4, she served Dr. Kern. And that's totally
legitimate service. And.the truth is he got it that
same day and the insurance company forgot about it,

confused, whatever. That's not good cause. It's just

- not.

THE COURT: All right. ‘Anything else? I
didn't mean to cut you off. i wasn't trying to cut you
off. Anything elsé}ybu want to tell me?

MR . McGQWAN: No, sir;

. THE COURT: You want to address tﬁe
jurisdictional argument for the record? I mean, I've

already,ruled on it without hearing from you, but I
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didn't mean to cut you off if you want to address that
issue.

MR. McGOWAN: We agree with you a hundred
percent, judge.

THE COURT: Pardon?

MR. MCGOWAN: We agree with you a hundred
percent. '

THE COURT: Well, obviously you do since I've
already ruled that way, but is there anything you want
to put on the ‘record concerning that particular issue,
is what I'm asking. I don't mean to cut you off.

MR. MCGOWAN: No, sir, your Honor.

THE COURT: Okay. Thank you very much.

(Respite.)

(The Judge is speaking withlhisvlaw clerk off
the record.)

THE COURT: Mr. McGowan, let me ask you a
gquestion. I was just looking at Rule 4, and he

referred, I think,. to Rule 12; is that correct,

~Mr. McGowan?

MR. McCGOWAN: Yes, sir. Rule 12(h) is the
waiver part.

THE COURT: What I was -- I was looking under
Rule 403, and it talks about "authorized person" because

your argument is that she was the authorized person.-
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And I'll just guote:to .you what the case says:

An authorized person is an agent of the addressee who

‘has been specifically authorized in writing by the

addressee to receive his mail.

Now, tell me on 12 where you're referring to?

12 what?

MR. MCGOWAN: Rule 12 (h) (1) says that --

THE COURT: - -- (h)(1)? |

MR. McGOWAN: Yes, sir.

THE COURT: All right. Let me find it and
1'11 -- I want to see what you're saying, (h)(1). So
your waiver arguments theyvhave answered. So they

waived it.

MR.. McCGOWAN: Any general appearance of any
kind is a waiver‘accordiﬁg to the Supréme Court. And
there's a case directly on point>on that.

THE COUﬁTr Well, isn't that -- aren't most of
those cases about in personam jurisdiction where you --
somebody from out of state can come in and make a
special -- you're talking about special appearances, I

presume; fight?

MR. MCGOWAN: No -- no. This is the Strickland

versus Consolidated Energy case, 274 South Carolina 554.

THE COURT: You got a-copy of it?

MR. MCGOWAN: - I do, sir.
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“THE COURT: - I'd be glad to look at it for you
if you don't mind if you have a copy of it.

(Document is handed to the Judge.f

THE COURT: Thank you so very much.

MR.  MCGOWAN: Xes} sir,.yéur‘Honor.

THE COURT:- So your poéiﬁion is that filing a
motion to satisfy the default is a general appgérance?

‘MR. MCGOWAN: Well, my position is, when you
file an -answer before --

THE COURT: I've already covered that argument
with.you. I just don't buy that because i don't think
the answer is even effective. 1It's not valid, and ‘it's"
an improper answer --

MR. MCGOWAN: Fair enough.

THE ‘COURT: -- because he didn't have a right
to do that --

MR. McGOWAN: Fair enough.

THE COURT: -- without your consent oOr without
leave of court. .Okay?

So my next question is: what is a general
appearance on your case?

MR. McGOWAN: It is that if a defendant by his
appearance asks any relief which can only be granted by
the hypothesis that the Court has jurisdiction of his

person, then he has made a general appearance.
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And in thlS case that I just handed up,

Strickland, 1t was about settlng a51de a default for

meritorious‘reasons,'good cause;, et cetera.

THE COURT: Right. |

MR. McGOWAN: So that is by definition a
general -- a generalTappéarance to waive under 12(h).
We. still respect it, and ‘we think'the answer is as well.

But ‘even 1f you. don't.think there's a waiver,

Ms. Hawkins did, in fact, effect good service on the

‘corporation.

THE COURT: _ﬁeli, but the -- the other case
says it's got to be‘in‘w:iting, whether she's
authorized. - She's not e?én an employee; she's not an
agent; she's not' connected to corporations. And
the -- the case sayslit's got to be in writing she's
authorized t§ accept mail.

MR. McGOWAN: Judge, they have ﬁo show that
they didn't actually gEtEit. And because -- here'é --
here's -- let's assume that wé just handed it to
Ms. Hawkins and said, Would you please giVe this to
Dr. Kern? She has now become.our agent of service
because she is the one that served Dr. Kern. And that
is totally 1egitimate¢beCause, as:.a matter of truth and
fact in this case, she did give it to Dr. Kern. And

she, therefore, was -- pérsbnally served Dr. Kern with

1
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our summons and complaint becauée sh¢ gave it to him.
That's good service. And nobody here has said thaf
Dr. Kern didn't get it, that he didn't know what -—.that
it was thrown in the gérbage. Helhad it and he did
whatever he did with it. So we've got good perscnal
service, precommitting éertified mail service.

(Respite.)

(The - judge speaks-with the law clerk off the
record.)

THE COURT: She was an employee of Charleston

'Surgerytcénter; right?

- MR. MCGOWAN: That is a true statement.
-THE COURT: All right.
MR. McGOWAN: But it's really not the point of
the matter because --
THE COURT: I'm sorry, what?
MR. McCGOWAN: 1It's really not the point because
if she handed it to Dr. Kern, she served i;.
\THE COURT: I understand what you are saying.
Okay? Let me just ask you this about your argument that
she served him;
MR. McGOWAN: Yes, sir.
THE COURT: Okayé
Rﬁle 4 (c) very specifically says: A pérty to a

lawsuit ‘cannot. serve summons and complaints.
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Now, your argument is saying this lady, .who's
an employee of Charlestoh Surgery Center, who is a party
to a lawsuit, served‘another party. The rule very
clearly says that cén't ﬁappenl

| MR. MCcGOWAN: Sﬁe's not -~,she is not
Charleston’SurgeryvCenter;

THE COURT: But she's an employee of Charleston
Surgery Center. ‘

MR. McGOWAN: I'don't think that matters,
Judge. Let's look at the bigger picture. This default
rule is designed to encoﬁrage defendants to not sit”en
their rights and-do nothing. |

THE COURT: I ubderstand that.‘

MR. McGOWAN:‘ But that's exactly what they~did
here. ‘ '

THE COURT: Okay.

MR . McGOWAN- That's exactly what they dld

And then it's 1ncred1bly unfair to hold plalntlffs to
things,_I don't know, llke statutes. of 11m1tatlons in
saying when the doctor actually got it. He did get. it
that day. And I assume Mr. Hood will represent to the
Court that as a matter of truth and fact Dr. Kern --

THE COURT: I think he said he got it.

MR. MCGOWAN: Right. o

THE COURT: That wasn't the issue.
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MR. McGOWAN: So what happened was they screwed
this up, and they waited more than six weeks longer than
they should have. And that is not good cause under the
law. So what you'd be doing is rewarding a doctor or
his insurance company -- we don't even know when he sent
it to Joe Késty at Medical Protective. If they got it,
then thére's clearly no good cause.

THE COURT: ‘Well, okay. All right. Anything
else?

MR. MCGOWAN: No, sir.

THE COURT: Appreciate it.

Mr. Hood?'

MR. HOOD: Well, your Honor, I think on

the issue of'the service through the agent of the
codefendant, I don't think that's proper service. And I
think we'd be stretching the bounds of Rule 4 to allow a
certified letter to go. to one party and let an employee
of that party hand deliver it to the desk of'soﬁeone
else and call that persénallservice. I just don't think
that's what's contemplated --

THE ‘COURT: . Well, what about his argument - I

foréet the doctor's name, the anesthesia you say

"received it, he just ignored it.

‘MR. HOOD: Well --

THE COURT: I ﬁean, you know, the case is very
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clear when somebhe isrnegiiggnt and ignoring it, that
courtsfgenerally don't let them out -- the courts say
that's not gocd cause.

MR. HOOD: ‘Right. -And in a situation where the
conduct is based on the alleged actions of the
indepéndent contractor, Dr. Thompson; who is involved,
who is defending the case, and who is represented, to
him, this issue is her issue and it's being dealt with
by her by me. ‘

THE COURT: ' But that's not what the summons and
complaint say. I mean, he can read, and I!m sure the
Complaint didn't say that. .

' MR. HOOD: Well, I mean, the Complaint -- it
does clearly épecify it's a claim Of vicarious
1iabilityi A

 THE COURT: fRight,

MR. HOQD{ ‘And éo, when you're not having the
formaliﬁy of being servedy you reduce the --- the
heightened sensitivity-té the delivery of the document.
That's why sénding it via U.S. mail is not adequate.
That's why we requife process servers to say, Tag,
you're it, or here*skalcertified iettef; ‘Yau have to
sign it'meaning'that:therg's an affirmative act
acknowledging this'veryAimportant legal document which

we don't have here. “Yes, it is. a technicality. But so
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is trying to hold a party in default when their only
theory against it is vicarious liability and we still
have to litigaté the underlying allegations of
negligence against the purported agent.
So, yoﬁ -- you know, from his position, the

Rules say what the Rules say, and if the Plaintiff wants
to declare that there has been some action of -- or some
inaction resulting in default because of that -- some
technicality, the technicality of the timing
requirements, then it's fair for him to rely on a
seryicé being effected in accordance with the Rules
other than holding someone in default without satisfying
Rule 4.

| And, incidentally, this whole thing came up
pecause the case was being re-meditated and ultimately
settled on September éBrd that your Honor approved the

settlement of Surgery Center. I didn't attend because

.my client, the doctor, believes that she did nothing

wrong. My client -- '

THE COURT: So the case is.still pending
against Dr. --

MR. HOOD: . -- Thompson.

THE COURT: -- Thompson.

MR. HOOD: Yes, sir. And so we didn't

participate --
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THE COURT: Is it settled against Surgical
Care?

MR. HOOD: It has.

THE COURT: AndiCharleston Surgery Center?

MR. HOOD: It hasf'

THE COURT: Okay.

MR. HOOD: " And I was informed by one of the
other attorneys that the case in its entirety had
resolved and the only reeson that this case is still
ongoing is because of this looming default issue. Aand I
don't think that's iust.f

And so if they have a claim and ip;s‘a
legitimate one, the evidenoe will bear ;txout and the
juries will do what they're going to do. But let's at
least let it be resolved on the merits for --

THE- COURT: What about his arguments that she'd
waived it by makiné a geoeral appearance?

‘MR. HOOD: - Well, by making a general
appearance,_I think that's an impossible standard
because I can't do anything or contest anythlng without
leaving somethlng under . that theory. The only way for

me to bring anythlng to your attentlon is by maklng an

appearance and bringing it to your attention. So under

that idea, I would be waiving it.

and as’ for the answer issue, I did file an
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answer. And when I filed an answer, there was no

indidatidn of an entry. of default. So when I checked

the clerk's docket, I didn't see that there was an entry .

’of'default or anything so, boom, I fire out an answer.

I don't hear,abéut the actually seeking default until

after the underlying -- until after his -- our stuff
'crdésed‘in the mail and I get his paper thereafter. Had

I known they were seeking entry of default, I would not

have filed an answer. I would have set -- done a motion

to set.aside éntry of default and identified the same

' pases that I've identified here. I don't entertain

making plaintiffs jump through the hoop of personal

.service if it's not necessary. Whatiyou'll see from the
"papers is that I contacted the Plaintiff and said, Héy,

I'm representing Dr. Thompson. GO ahead and send me

anything, and 1'll accept service of it.
And I did. So he doesn't have to pay someone
250 bucks té do it. aAnd so I wouldn't -- and I would

not simply raise a defense of insufficiency of process

" if there's no benefit to it, if all it means is the

Plaintiff's lawyers got to go out and hire a process
server. |

So, you know, in this case, there's -- there's
a whole host -- |

THE COURT: Hold on just a second.
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~What 'I'm 901ng to do and what she's d01ng, I've

signed that"Order as I've s1gned a lot ‘of orders that

’ says.“judgment I m g01ng to modify the Order and

state it's an entry of default because I really ‘think

" that's what 1t_1s.1 It E not a judgment for monetary

i

damage or ‘anything. SO gule 55 1s‘the Rule I think
applies, not Ruledsoé‘:And IFm going to modify that
Order that I signed”on your behalf,placing'them in
default, but I think . that's an entry'of default. 'And
I m -- 1111 make that’ part of the record as soon as she

copies it.

Let me say thls I think, number one —j'

Mr. Hood, if you want to take some notes -- I think
there's a -- good cause has been shown, i.e., as far as

1

the service iS"concérned;because I‘don't think it

compliesiwith Rule 4. "I-don't agree with the argument
that she served the doctor because she was an employee

of another party. I don't think that was appropriate

_under Rule 4.

Number'two, I think theytimevelement in the
other -- the.time element, the meritorious defense,'and
I see no prejudice to the Plaintiff‘in,granting the
Defendant the right to. answer |

» Now, having sald that also in some cases it

looks ‘at the totallty of the c1rcumstances The
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totality of the circumstances in this case is that the
Coastal Anesthesia -- or the Plaintiff has not complied
with the statute which requires mediation prior to
filing a lawsuit against Coastal Anesthesia, and I think
that's the factor in the totality of circumstancés that
the Court has to consider in allowing the Defendant ‘in
this case to answer.

And, Mr. Hood, if you will prepare me a
proposed order. "Anything else that you think is

appropriate, please run it by the other counsel in case
. 1 o

"'he has some objection to it.

Tf you have some objection to the Order, please
let mé know, and I'1l try to modify it if I. think it's
an appropriate objection. Okay?

Thank y'all very much.

(The hearing of this cause goncluded at

3:30 p.m. on December 18, 2013.) .
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