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STATEMENT OF ISSUES ON APPEAL

I. DID VANDORA HUGGINS PRESERVE ANY OF THE ISSUES
FOR APPELLATE REVIEW?

Il. DID VANDORA HUGGINS ABANDON SEVERAL OF THE
ISSUES RAISED IN HER APPEAL BY FAILING TO CITE ANY
AUTHORITY IN SUPPORT OF THEM?

II1.DID VANDORA HUGGINS WAIVE HER OBJECTIONS TO THE
TESTIMONY OF SHARON SMACK AND DAVID MERRILL BY
NOT MAKING THEM AT THE TRIAL?

IV.DID VANDORA HUGGINS WAIVE THE DEFENSES SHE NOW
ARGUES ON APPEAL BY FAILING TO PLEAD THEM?

V. DOES VANDORA HUGGINS’S  FAILURE TO APPEAL THE '

'~ PARTIAL SUMMARY JUDGMENT ORDER BAR HER APPEAL
AS TO THE FORECLOSURE OF THE COTENANTS’ INTERESTS
IN THE SUBJECT PROPERTY?

VI.DOES VANDORA HUGGINS’S FAILURE TO DESIGNATE JOHN
BIGLER AS A RESPONDENT IN THIS APPEAL BAR HER
APPEAL AS TO THE PORTIONS OF THE FINAL ORDER
GRANTING HIM RELIEF?

VII. IS . VANDORA HUGGINS’S CLAIM OF INEFFECTIVE
ASSISTANCE OF COUNSEL AN APPROPRIATE GROUND FOR
APPEAL?

VIII.DID VANDORA HUGGINS FAIL TO REFUTE THE MASTER’S
LEGAL CONCLUSIONS?



STATEMENT OF THE CASE

On July 24, 2006, Respondent Deutsche Bank National Trust Company, as’
_Trusteei of Ameriquest Mortgage Securities,: Inc., Asset Backed Pass Through
Certificates, Series 2005-R4CGM under the Pooling and Servicing Agreement dated és of
May 1,.2005, without Recourse (“Deutsche Bank™) filed this foreclosure action against
Appellant Véndora M. Huggins-Edwards (“Vandora Huggins”) concerning the real
property. at 1218 Gunn Avenue, Charleston, SC 29407 a/k/a Lots 322 and 323 (“Subject
Property™). (Supp. R. pp. 14-17.)

On September ’7, 2006, tﬁe Clerk of Court referred the action to the Honorable
Mikell R. Scarborough, Master in Equity for Charleston County (“Master”). (Third Amd.
R. Vol. 1, p. 90.)

On September 10, 2008, Deutsche Bank filed a First Amended Complaint in the
foreclosure action to add causes of action for quiet titie, equitable subrogation, and
partition, énd to add the defendants necessary to quiet title to the Subject Propefty. ‘(Supp.
R pp. 24-28) On December 9, 2010, Deutsche Bank filed a Second Amended Complaint
to add a cause of action for encroachment and to add John Bigler as a defendant. (Third
Amd. R. Vol. I, pp. 95-109.)

On December 31, 2010, Vandora Huggins filed an Answer. (Third Amd. R. Vol.
I, pp. 132-33.) On February 1, 2011, John Bigler filed an Answer and Counterclaims or
Cross-Claims. (THird Amd. R. Vol. [ pb. 134-69.)

On March 9, 2011, Deutsche Bank filed a Reply to John Bigler’s counterclaim.
(Third Amd. R. Vol. I, pp. 174-78.) Vandora Huggins did not file a Reply to John

Bigler’s cross-claim against her.



 On October 18, 2011, Deutsche Bank ﬁléd a Motion for Default Judgment Upon
Hearing as % the defendants who failed to respond to the Second Amended Complaint. |
On January 25, 201.2, Deutsche Bank lﬁled a Motion for Partial .Summary
Judgment on its equitable subrogation cause of actioﬁ. (Third Amd. R. Vol. I, pp. 55-80.)
On February 15, 2012, the Master entered a default jud_gment against the
remaining defendants and granted Deutsche Bank’s Motion for Partiél Summary
Judgfnent (hereinafter the “Pglrtial Summary Judgmeﬁt Order™). (Third Amd. R Vol. I,
pp. 45-52.) The Partial Summary Judgment Order also granted Deutsche Bank’s M‘otion
for Default Judgment Upon Hearing. fd. No party filed a Rule 59(¢) Motion or appealed
from the Peirtial Summary Judgment Order.
The trial was held on February 28, 2012. Only the following parties appeared at
trial: | o |
. Deutsche Baﬁk, through counsel;
"+ Vandora Huggins, through counsel;
o John Biglef, pro se;
. The guardiah' ad litem for Demet‘rius Huggins Nelms (minor), Darius
Simmons (minor), Dondre Simmons (minor),. Ira Huggins a/k/a Ira S.
Huggins (incarcerated), and the class of unknown defendants designated

as Richard Roe;

« The appointed attorney for the class of unknown defendants designated as
John Doe; " :

. Samuel Hugglns pro se (who was In default for failure to answer) (Third
- Amd. R. Vol. I, p. 221, lines 21 24)

+ Michael Huggms, pro se (who was in default for failure to answer) (Third
Amd. R. Vol. I, p. 222, lines 7-12); . - .

« Donnell Huggins, pro se (who was in default for failure to answer) (Thlrd
Amd. R. Vol. I, p. 222, line 14);



\

« Sylvia Lawrence, pro se (who was in default for failure to answer) (Third
Amd. R. Vol. I, p. 223, line 2). '

On April 5, 2012, the Masfer entered a Final O?der from the trial. (Third Amd. R.
Vol. I, pp. 3-26.) No party filed a Rule 59(¢) motion ‘as to the Final Order; The Master
entered a Supplefﬁentéi Order on July 16, 2Ql2. (Third'. Amd. R. Vol. I, pp. 33-38.)

Thié apiaeal from the Final Order followed.

STATEMENT OF THE FACTS

This apbeal involves the Master’s‘r‘esolution of serious title defects plaguing two
properties in Charleston County by quieting title to them, redrawing the boundary lines
betwéen them to remove an .encroachment, and then o‘rde‘ring the foreclosure of a
mortgage on one of the properties. '

On April 6,‘ 2005; as pait of"cash-out reﬁnancir‘lgl‘, Vandora Huggins-Edwards and
her mother, Luéillé Hugginé, executed anci gave a promissory note (“Note”) to
"Ameriquest Mortgage Company in the amount of $120,800.00. (Third Amd. R. Vol. II,
pp- 58-60.) Representing that she was the sole owner of the Subject Property, Vandora
’ Huggins gave to Ameriquesﬁ Mortgage Company a first lien real estate mortgage

(“Mortgage™) covering the Subject Property, which is fully described as:

' This loan transaction refinanced a previous first lien mortgage on the Subject Property given to
NovaStar Mortgage by Buster Huggins, Sr. and Lucille Huggins (the parents of Vandora
‘Huggins) on November 17, 2003, and recorded in the office of the RMC/ROD for Charleston
County on November 25, 2003, in Book W476 at Page 168 (hereinafter “the NovaStar
Mortgage”). (Third Amd. R. Vol. I, pp. 45-52 ] 8-16.) The NovaStar Mortgage encumbered a
100% interest in the Subject Property jointly held by Buster Huggins, Sr. and Lucille Huggins.
(Third Amd. R. Vol. I, pp. 45-52 {{ 8-9.) The proceeds from Ameriquest’s loan to Vandora
Huggins were used to completely satisfy the debt secured by the NovaStar Mortgage—out of the
$120,800.00 in mortgage loan proceeds from Ameriquest, the closing attorney disbursed
$92.,490.22 to NovaStar. (Third Amd. R. Vol. I, pp. 45-52 9§ 15-16.)



ALL those two (2) lots of land, together with the buildings thereon,
situate, lying and bemg on the public road or street known formerly as
Seventh Avenue, but now known as Gunn Avenue, in the portion of
Hillsboro called Maryville, in St. Andrews Parish, -in the County of
Charleston, State of South Carolina, and known and designated as Lot
Nos. 322 and 323 on a plat of Hillsboro called Maryville, which plat is
recorded in Plat Book "F", at Page 188 of Charleston County. Reference
is hereby craved to said plat for a more complete and accurate metes and
bounds descrlptron

This being the identical property conveyed to, Vandora H. Edwards a/k/a
Vandora M. Huggins-Edwards by deed of Lucille Huggins, dated
November 15, 2004 and recorded December 2, 2004, in Deed Book Y517
at Page 835.

Property Address: 1218 Gunn Avenue
) Charleston, SC 29407
TMS# 418-05-00-279

The Mortgage was‘recorded in the Office of the Regisrer Mesne Conveyance for
Charleston County on April 27, 2005, in Mortgage Book R534 at Page 330. (Third Amd.
R. Vol. II, pp. 61-79.) The Mortgage was a551gned to Deutsche Bank by Assignment of
Mortgage dated July 26, 2006, and recorded on August 21, 2006, in Book C598 at Page
‘671. (Third Amd. R. Vol. II;'pp. 81-83.) ’

Aﬁer Vandera 'Huggins} defaulted or1 the repayment of the Note, Deutsche Bank
filed this action for foreclesure of the Mortgage on the Subject Proper‘ry. (Supp. R. pp.
14-17.) Thereafter, Deutsche Bank diseovered the following two issues affecting title to
the Subject Property. First, Vandora Huggins owned less than a 100% interest in the
Subject Property, with the Subjeet Property also being partly owned by the intestate heirs
~ of her father, Buster Huggins Sr. (hereinafter referred to as the “Cotenants”). (Third
Amd. R. Vol.\I, p. 39 2.) Second, seyeral improvements to the parcel next door (known
as “Lot 324” with TMS # 418—05-00-280, end hereinafter referred to as the “Adjoining

Property”) encroached upon the Subject Property, including a r)ortion of the house

A



thereon, the ;back porCh, the patio, the WalkWay, and the driveway. (Third'Amd. R. Vol. 1,
p-392) Defendant John Brgler (“Bigler™) had obtained title to the Adjornlng Property
through a 2007 tax sale (Thrrd Amd R.Vol.Lp. 89 7. ) | |

To address these title issues, Deutsche Bank amended'-its pleadings to assert
causes of action for 1) quiet title to the Subject Property, 2) encroachment as to Blgler
and the Adjoining Property, 3) equitable subrogatlon seeking to make the interests of the
Cotenants subject to the Mortgage; 4) foreclosure of the Mortgage on the Subject
~ Property; and ‘5) if necessar}i, partition of the Subject Property. (Third Amd. R. Vol. I, .

pp. 95-169 ) '

Vandora Huggins answered the Second Amended Complarnt adm1tt1ng some
‘allegations and denyrng others (Third Amd R. Vol. I pp. 132 33. ) In her answer, she
asserted only one affirmative defense: failure to state facts sufficient to constitute a cause
1 of action. Id. She ,also attempted to make a motion pursuant‘Rule 12A(b)f6) within the
answer, but never requested a hearing or otherwise pursued this motion. /d.

Bigler,ansxuered the Secon‘d Amended Compiaint and asserted claims (couched as
counterclaims against.'Deutsche Bank and cross-claims against his co-defendants) seeking
the reformation'of the deeds in his ‘chain of title‘to the Adjoining Property to give him an
ownership interest in half of Lot 323 of the Subject Property. (Third Amd. R. Vol. L, pp.
i37-39 99 14-29.) In the alternative, Bigler asserted a claim for an easement implied by
prior use as to the encroachment upon the éubject Property. (Third Amd. R. Vol. L, pp. -
139-41 99 30 39.) Fmally, Bigler asserted a cause of action to quiet his Tax Deed to the

AdJormng Property. (Third Amd. R. Vol. I, pp. 141 -43 9940- 48)



On January 5, 2012, Deutsche Bank filed a motion for partial summary judgment

on its equitable subrogatron claim. (Third Amd. R Vol L, pp. 55- 58.) On February 15 ‘

2012 the Master entered an order granting Deutsche Bank s motion for partial summary

Judgment (Thrrd Amd R. Vol I pp. 45- 52 ) In the Partral Summary Judgment Order, the

'Master made the followmg undlsputed ﬁndrngs of fact

The mterests of the Cotenants in the SubJect Property were subordinate and
subject to the NovaStar Mortgage (Third Amd. R. Vol. I, p. 48 § 11);

The .proceeds from Ameriquest’s loan to Vandora Hug:g‘ins were used to
completely satisfy the debt secured by the. NovaStar Mortgage—out of the
$120,800.00 in mortgage loan proceeds from Ameriquest, the closing attorney

- disbursed $92 490.22 to NovaStar (Thlrd Amd R. Vol. I, p. 48 T 15);

Ameriquest a551gned all of its rlghts and interest in the Mortgage to Deutsche
Bank by Ass1gnment of. Mortgage (Thlrd Amd. R. Vol [, p 48 ﬂ 17)

.In the Partral Summary Judgment Order the Master made the followmg

conclus10ns of law: -

' 'Amerrquest satrsﬁed the elements of equrtable subrogation and would have been

entitled to be equitably- subrogated to all of the rights previously held by NovaStar
in the subject property, including its encumbrance of the interests of every one of”
the Cotenants in the subject property (Third Amd. R. Vol. I, pp. 49-50);

Because Ameriquest assigned all of its rights and irterest in the Mortgage to
Deutsche Bank by an A551gnment of Mortgage, Deutsche, Bank now stands in the
shoes of Ameriquest as to its rights and privileges, including its subrogation to the
rrghts of NovaStar (Thrrd Amd. R. Vol. [, p. 50) ‘

Deutsche Bank S Mortgage constltuted a ﬁrst priority lien that encumbered the

interests of all of the Cotenants in the subject property to the extent of the
$92,490.22 NovaStar debt that was satisfied (Third Amd. R. Vol. L, p. 50).

Neither Vandora Huggins nor any other party ﬁled a ,Rule 59(e) motien or

A appealed from the Part1a1 Summary Judgment Order. .

The trial on February 28, 2012, was conducted in four phases The ﬁrst phase of

trial concerned John Bigler’s counterclalm and cross-clarm to \quret\hrs tax title to the
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Adjoining Property. (Third Amd. R. Vol. I, p. 195, line 16—p. 209, line 6.) Bigler put
forth the testimony of Mary Scarborpugh, Ch.arleston‘ County Delinquent Tax Collector,
who teétiﬁed as to the pfopfiety of the tax sale proceedings concerning the Adjoining
Property and her office’s compliance with the statutory tax sale qotice requirements.
(Third Amd. R. Vol. I, p. 198, line 20-p. 209, line 6.) Counsel for Vandora Huggins
cross-examinéd the Tax Collector as to her method of determining who to send
delinquent tax notices to and her distribution of the tax sale overage (Third Amd. R. Vol.
I, p. 205, line 19—p. 207, line 1), but did not objgct to any of the Tax Collector’s
testimony or the admission of any of Bigler’s exhibits.-

The second phaée of trial concerned Deutsche Bank’s claim for quiet title to the
Subject Property. (Third Amd. R. Vol. I, p. 209, line 6-p. 224, line 9.) Deutsche Bank -
offered into evidence sevefél publicly recorded deeds in the chain of title to the Subject
Property, the death certificates of Buster Huggins Sr. and thoseA of his children and
grandchildren who predeceaséd him, and the probate court records from the Estate of
Michelle Y. Huggins, all of which were admitted without objection. (Third Amd. R. Vol.
I, p. 209, line 18—p. 210, line 8; p. 212, line 14—p. 213, line 9; p. 214, line 3—p. 215, line
2; p. 215, line 21-p. 216, line 11; p. 218, line 19-p. 219, line-18; p. 220,‘ lines 5—18.)
Finally, Deutsche Bank put forth the testimony of Sharon Smack, the granddaughter of
Buster Huggins Sr., who testified as to the identity of the living issue of Buster Huggins
Sr. and the issue of the children and grandchildren who predeceased Buster Huggins Sr.
(Third Amd‘. R. Vol. I, p. 210, line 9-p. 218, line 18.) The other defendants who attended
the trial (despite being in default)—Samuel Huggins (Third Amd. R. Vol. I, p. 222, lines

2-3), Michael Huggins (Third Amd. R. Vol. I, p. 222, line 12), Donnell Huggins (Third



Amd. R.‘Vol. I, p 222, line 17') Arid: Sylvia Lawrence(Third Amd. R. Vol. I, p. 223, line.
4)——conﬁrmed the accuracy of Sharon Smack’s testimony when later questioned by the

Master (Third Amd R. Vol I, p. 222, line 2-p. 223, line 15)

‘ Vandora Huggins did not cross examine Sharon Smack (Third Amd. R. Vol. L, p.

217, line 23) or object to any of her testlmony at the trial (Thlrd Amd R. Vol I, p. 210,

line 13—p. 218, line 18)‘ Afte’r Deutsche Bank rested its case as to its quiet -t1tle cause of
action Vandora Hugglns did not challenge Deutsche Bank’s case for quiet title or refute.
- any of the ev1dence admitted mto the record (Third Amd. R Vol Lp. 221 line 14)
The third phase of trial concerned Deutsche Bank’s claim for foreclosure of the
l Subject Property (Third Amd. R. Vol. I P 224 line l3—p 238, line 22)Deutsche Bank.
put forth the testimony of David Merrill an employee of Deutsche Bank s servicer,
American Home Mortgage Serv1c1ng Inc. (Third Amd. R. Vol I, p. 225, line 7—p 238,
line 21 ) Through Mr. Merrlll S testimony, Plaintrff offered into evidence the original
Note (Third Amd. R. Vol. I, p. 228 line 10—p. 229 line 9) or1g1nal Mortgage (Third
Amd. R. Vol. I p- 229 line lO—p. 230 line 8), and original Assrgnment of Mortgage into
Deutsche Bank. (Third Amd R: Vol I, p. 230, line 9—p 231 line 11), and the Court
admltted these 1nstruments into ev1dence Vandora Huggins did not object to the
admissibility of these doCuments. (Third Amd. R. Vol. I, p.- 229, line 5; p. 230, line 6; p.
231, line 10.5. Mr. Merri_ll testified that Vand'ora Huggins defaulted on the repaym‘erlt of
. her loan under the terms of the Note and l\/lOrtgage (lhird- ‘Amd. R. Vol. l,' p. 231, lines
~12-24) and testiﬁed as .to the preci'"se amount of the debt due at the time of the trial (Third
.Amd R. Vol. L p. 232 line 8—p 233 line 20). Mr. Merrill testiﬁed as to his company s

~ prov1s1on of pre- foreclosure notices: to Vandora Huggins and its proper acceleration of



the Note. (ThirdAmd. R. Vol. 1, p. 233, li;xe 21—ﬁ. 23.5’, line 6.) Vandora Huggins made
no objections to any of Mr. Merrill’s testimony or to any exhibits introduced through his
testimony. (Third Amd. R. Vol. L p. 225, line 7-p. 235, line 8.)
| Vandora Huggins cross—éxamiﬁed Mr. Meﬁill only 'as‘ to \Lucillé Hﬁggins’s co-
signature én the Nofe (Third Amd. R. Vol. I, p. 235, lines 13-21), Lucille Huggiﬁs’s
interest in the Subject Property (Third Amd. R. Vol. I; p. 235, line 22-p. 236, line 6), the'
loan delinquency notices being addressed to Lucille Huggins in addition to Vandora -
Huggins (Third Amd. R. Vol. I, p. 236, lines 7-18), and Mr. Merrill’s awareness of the
title issues with the Subject Property (Third Amd. R. Vol. I, p. 236, line 23—p. 237, line
15). But Vandora Hugginé challenged none of his testimony from the direct examination.
During the foreclosure phase of trial, Deutsche Bank’s counsel provided an
Affidavit of Attorney’s Fees to the Master. (Third Amd. R. Vol. I, p. 224, lines 20-25.)
Vandora Hugéins made no objection to the affidavit at the time it was bffered or to the
amount of the attorney’s fees requested. (Third Amd. R. Vol. I, p. 224, lines 20-25; p.
237, line 23—p. 238, line 16.) o
The foqrth and final phase of trial concerned the encroachment of the house and
other improvements on the Adjoining Property across the béundary line of the Subject
Property. (Third Amd. R. Vol. I, p. 238, line 23-p. 298, line 22.) In its pleadings,
Deutsche Bank sought an injunction for the removal of the improvements to the extent
they encroached upon fhe Subject Proper’ty. (Third Amd. R. Vol. I, pp. 103-04 49 36-42.)
At trial, however, Deutsche Bank conceded that it would have an adéquate remedy at law
if the Master wére té redraw the boundary line between the two properties and require

Bigler to pay fair market value for a strip of land from the Subject Property wide enough

10



to rernove the encroachment. (Third Amd. R. Vol. I, p.v193, lines 10-1‘7‘; p 264, line 21—
p. 265, line 7. ) B1gler however sought reformat1on of the legal descrrptrons in the deeds
in his chain of title to the Adjommg Property to add half of Lot 323 to the Adjommg |
Property without paymg for it, or at least. an easement in the alternatlve (Third Amd R.
Vol I, Pp- 137- 411l‘ﬂ14 39) |

Deutsche Bank put forth at trial the testrmony of Charles F “Chuck” Dawley, Jr.,
RL.S, a land surveyor with the Dawley Surveying Company (Thrrd Amd. R. Vol. I, p.
250, line S—p. 264, lme 13), and Jennrfer C. Perry, a llcensed apprarser with the appraisal
firm of Sass Herrm and Assoc1ates (Third Amd. R. Vol L p. 239 line 5—p 248, line 24).
Both w1tnesses were quahﬁed and admltted as -expert wrtnesses in their respect1ve fields
(Third Amd. R.'V ol. I, p. 240, lines 19-21; p. 251, lines »22-23)‘yv‘ithout objection from
Vandora Huggins (Third Amd R. Vol. 1, p. 240, line l7; p. 251, lirle 21).

Mr. Da‘wley"testiﬁedi as to his survey of both the Subject Property and Adjoining
Property'for this- case. (Third Arnd. R. Vol. I, p 251, line; 25;p. 252, line lO.) Deutsche
Bank offered into e\7idence tyvo‘plats drafted by Mr. ‘Dawley; one plat of the two
properties as they w'er'e at :the -tirne:of trial ’Showing‘: the encroachment (Third Amd. 'R.
Vol’.ﬂ"l, Pp. 252, line ll—p. 253, line.20)_ and another plat o’r; the two ‘properties showing a
proposed ééw boundary line that yyould eliminate the encroachment (Third Arnd. R. Vol.
L p. 253, 1ineﬂ21—p. 254,iline l6). Mr Dawley testit'red that the proposed redrawing of the-
'boundary l1ne would comply w1th local zoning regulations, including setback and lot size
requ1rements (Thrrd Arnd R. Vol L, p. 254, l1ne 17-p.: 256 line 2. ) Vandora Huggms did

not Ob_]CCt to the adm1ssrb111ty of e1ther plat (Third Amd R. Vol: I, p. 253, lrne 1 p. 254,

lines 14-15) or to any of Mr; Dawley’s-testimony. Vandora Huggins cross-examined Mr.
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Dawley with orﬂy a single question about Mr. Dawley’s references to past plats of the
properties. (Third Amd. R. Vol. I, p. 263, lines 7-12.)

Ms. Perry testified as to her expert opinion of the value of the Subject Property
before and after the .proposed redrawing of the bounda.ry. line as set forth in Mr. Dawley’s
proposed plat, as well as the diminution in value to the Subject Property that would result
from the proposed redrawingvof the boundary line. (Third Amd. R. Vol. I, p. 240, line
22-p. 244, line 20.) Vandora Huggins did not object to Ms. Perry’s testimony or cross-
examine her. (Third Amd. R. Vol. I, p. .247, line 12.) Deutsche Bank then rested its case.
(Third Amd. R. Vol. I, p. 265, line 17

Thereaﬁef, Mr. Bigler put on his case concerning his claims for reformation of the
deeds ‘in the chain of title to the Adjoining Property and.- for aﬁ _easement in the
alternative. (Third Amd. R. Vol. I, p. 267, line 11—p. 298, line 22.) Perplexiﬁgly, Vandora
Huggins’s only cross-examination questions for John Bigler seemed.to support John
Bigler’s claim for taking land away from her property without paying for it. (Third Amd.
R. Vol. I, p. 296, line 9—p. 298, line 7.) John Bigler then rested his case. (Third Amd. R.
Vol. I, p. 298, lines 21-22.) r

Vandora Huggins put fo.rth no case in her defense to the claims of either Deutsche
Bank or John Bigler.

In her closing statement at trial, Vandora Huggins did not dispute her rﬁortgage
debt, her default on the repéyment of that debt, or Deutsche Bank’s right to foreclose.
(Third Amd. R. Vol. I, p. 304, line 22-p. 308, line 25.) She alleged in her closing
statement that fche mortgage company who originated her loan failed to conduct a title

search (Third Amd. R. Vol. I, p. 305, lines 14-20), yet she had not offered any such
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evidence at trral Then Vandora Hugglns used the majorlty of her closing statement
(again, perplexrngly) to support John Blgler s claim for taklng a strip.of her property free
~of charge (Third Amd R Vol. I p. 305 line 24—p 308 l1ne 19.) In the final portlon of
her closmg statement, Vandora Huggins consented to the manner in whrch the Master
qureted title to the Subject Property (Third Amd. R: Vol L p 308, lines 20-25.)

: In the Final Order from trral entered on Aprrl 5,2012, the Master quieted tltle to

the Subject Property .'-in the followrng“ 1nd1v1duals and percentages:'

. Vandora Huggms Edwards (28/36th or 7/9™ undivided 1nterest)
« Samuel Huggms (173 6th undivided interest)
. Michael Huggins (1/3 6th undivided interest)
. Ira Huggrns a/k/a Ira’S. Huggms (1/36 undivided 1nterest)
+ Donnell Huggins (1/36 und1v1ded 1nterest)

~»  Glenn M. Huggins (1/36"™ und1v1ded 1nterest)
o Sylvia Anne Lawrence a/k/a Sylviatte Anne Lawrence (173 6" undivided
| llnterest) ‘

e ’Andrean Hugglns Cotton a’k/a Adrlanne Hugglns Cotton (1/ 180" und1v1ded

» 1nterest) :
« Sharon H Smack (1/ 180th und1v1ded 1nterest)
. Dewayne Dixon (1/1 80" und1v1ded interest)
. Derwin Huggins an go™ undivided interest)
. Regmald Huggrns (1/ 144" undivided 1nterest)

S Joseph Huggins (1/ 144™ undivided mterest)
. Heather Huggms (1/144" b undivided 1nterest)
. Barbara Huggins.(1/ 144 undrvrded 1nterest)
o Klmberly Nelms (1/1260™ undivided 1nterest)
- Timothy Nelms (1/1260" undivided interest)
. Jennifer Nelms (1/1260" undivided interest)
« " Michael Brown (1/1260™ undivided intere‘st)"
« - Demetrius Huggins‘Nelms (1/1260" undivided interest)
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. Darius Simmons (1/ 1260™ undivided interest)
« Dondre Simmons (1/ 1260"™ undivided interest)

(Third Amd. R. Vol. I, pp.. 8—9.) Based on the unappealed findings of fact and conclusions
of law from the PartiaI.Sumrhary Judgment Order, the Master held that the interests of all
of these indi{/iduals‘ .in the S.ubject l;r,operty were subject to the Mortgage and to Deutsche
'Bank’s foreqlo‘suré‘claim. (Third Amd.R. Vol.1,p.9)) |

The Masfer also quieted John Bigler’s tax titlé to the Adjoining lProperty. (Third
Amd. R. Voll. I, p. 9.) The Master rejected John Bigler’s claim for an easement implied
by pfiqr use (Third Amd..R. Vol. I, pp. 13-14), but resolved the encroachment iséue by 1)
. reforming .thei‘ legal desériptions in the déeds in the chain of title to the Adjoining
Propert; to move ,‘Fhe ‘boundary ﬁne dividing the Adjoining_Préperty and the Subject
Property ten ‘(10) feet tqward the east to give the Adjoining> Property an additional ten
(10) foot by one-hundfed (IOO) foot stfip of land, and 2) granting John Bigler the option .
of purchésing an addifdonal ﬁftecﬁ (1 5) feet toward the east, for a total of twenty-ﬁver (25)
extra feet (or- one half of Lot 323). (ThirdAA‘md. R. Vd;. I, pp. 11-15))

Finélly, the Master granted Deutsche Bank a judgment of foreclosure and sale as
to. ﬁhe Subject Property against Vandora Huggins ana thé co-tenants in whom title had
been quieted in t'he:ﬁrst pért of the Final Order, thereby perfnitting the eventual purchaser
at foreclosure séle to acquire a 100% undivided iﬁterest in the Subject Property free and
clear. (Third Amd. R. Vol. I, pp. 15Q21.)'

As to the poftion, of the Final Qrdér granting Deutsche Bank relief on ifs claims,
Vandora Hu‘ggins a&émpts‘ to argue the following issues oﬁ appeal that she failed to raise

at the trial court level: . ‘

14



That Deutsche Bank’s claims are barred by res judicata (Appellant’s Br. p.
8); | -

That Deutsche Bank’s claims are barred by the statute of frauds
(Appellant’s-Br. p. 2, 4.)

That Deutsche Bank’s claims are barred by the doctrine of unclean hands -
because her loan was closed through the unauthorized practice of law
without the supervision of a licensed attorney (Appellant’s Br. pp. 3, 4, 9,
10, 11);

That Ameriquest failed to conduct a title search prior to Vandora
Huggins’s loan closing (Appellant’s Br. p. 4);

That the Master’s Final Order constituted a taking of her property without
just compensation in violation of the Fifth Amendment (Appellant’s Br.
pp. 9, 12); ~ - 4
That the Master-erred in granting Deutsche Bank’s motion for partial
summary judgment as to its equitable subrogation claim by Order entered
on February 15,2012 (Appellant’s Br. p. 5, 11);

That she received ineffecﬁve assistance of counsel at the trial court level
(Appellant’s Br. pp. 1, 5, 8, 12);

That her loan was predatory (Appellant’s Br. Argument # 5 in Table of
Contents); )

That the assignment of mortgage into Deutsche Bank was fraudulent
(Appellant’s Br. Argument # 9 in Table of Contents, pp. 4-6);

That the Master erred in awarding of attorneys’ fees to Deutsche Bank
(Appellant’s Br. Argument # 5 in Table of Contents, p. 14);

That the Master erred in permitting John Bigler an option to purchase an
‘extra strip of land (Appellant’s Br. p. 2);

That the Master erred in not also entering a foreclosure judgment against
her deceased mother, Lucille Huggins (Appellant’s Br. p. 3);

That the Master erred in foreclosing out the interest of the cotenants in the
Subject Property because no written contract existed between Deutsche

Bank and those individuals (Appellant’s Br. p. 3);

That the Master erred in not setting a minimum bid for the foreclosure sale
~ or foreclosure sale price (Appellant’s Br. pp. 5-6).
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As to the portion of the Final Order granting John Bigler relief on his claims,
Vandora Huggins attempts to argue the following issues on appeal that were never raised
at the trial court level:

» That John Bigler lacked standmg (Appellant s Br. Argument # 3 in Table
of Contents, pp. 1, 2);

« That John Bigler’s claims are ‘barred by res judicata (Appellant’s Br.
Argument # 3 in Table of Contents);

« That the Master’s Final Order constituted a taking of her property without

just compensation in violation of the Flfth Amendmient (Appellant’s Br. p.
- 12);

« That John Bigler’s title was defective due to defects in the notices issued
by the Charleston County Delinquent Tax Collector (Appellant s Br.
Argument# 8 in Table of Contents, pp. 2, 7-8);

"« That John Bigler’s use of the judicial system to quiet title to the Adjoining
Property isillegal (Appellant’s Br. p. 13).

Also for the first time on appeal, Vandora Huggins attempts to object to the
admissibility and credibility of the testimony of Sharon Smack (Appellant’s Br. p 3, 13-
14) and to the admiésibility of certain testimony by David Merrill (Appellant’s Br.‘p. 3).

STANDARD OF REVIEW

The Court may affirm for any ground appearing in the record. Rule 220(c),
SCAR; see also Mortgage Elec. Sys., Inc. v. White, 384 S.C. 606, 614, 682 S.E.2d 498,
502 n. 2 (Ct. App. 2009)(citing I'On v. Town of Mt. Pleasant, 338 S.C. 406, 420, 526
S.E.2d 716, 723 (2000)).

“A mortgage foreclosuie is an action in equity.” Hayne Fed. ‘Credit Union v.

Bailey, 327 S.C. 242, 248, 489 S.E.2d 472, 475 (1997). In an appeal from an action in

equity, tried by a judge alone, the Court may find facts in accordance with its own view
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of the pfeponderance of the evidence. Lowcountry Open Land Tru;t v. Charlestoﬁ S.
Univ., 376 S.C. 399, 407, 656 S.E.2d 775, 779 (Ct. App. 2008). “However, this broad
scope of review does not reqﬁire an appellate court to disregard Vt‘he findings Below or
ignore tﬁe fact that the trial judge is in the better position to assess the éredibility of the
witnesses.” Pinckney v. Warren, 344 S.C. 382, 387, 544 S.E.2d 620, 623 (2001).

“Moreover, the appellant is not relieved of his burden of convincing the appellate
court the trial judge committed error in his findings.” Id. at 38788, 5;14 S.E.2d ét 623.

| ARGUMENT

I. None of the issues raised on appeal are preserved for appellate revliew.

Vandora failed to preserve any of the issues raised in her appeai for review by this
Court. “It is weli settled that an issue cannot be raised fof the first time on appeal, but
must have been 'rlaised to and ruled upon by the trial court to be preserved.” Pyelv. Estate
ofFox, 369 S.C. 555,'565, 633 S.E.2d 505, 510 (2006). “If the losing party has raised an
issue in the lower court, but the court féils to rule upon it, the party must file a motiop to -
alter or amend the judgmenf in order ~to preserve the issue for appellate review.” I'On,
L.L.C.v. Town of Mt. Pleasant, 338 S.C. 406, 422, 526 S.E.2d 716, 724 (2000); see also
Rule 59(e), SCRCP. This‘preservation requirement “prevents a party from keeping an ace
card up his. sleeve——iniehtionally or by chance—in the hope that an appellate court will
accept tha}t ace card and, via a reversal, give him another opportﬁnity to prove his case.”
1d. ‘

The only issue on abpeal that Vandora Huggins raised at the trial court levgl was
‘y,vhetherr the moﬂgage» company who originated her loan failed to conduct a title search.
(Third Amd. R. Vol. I, p. 305, li.ﬁes\14-20.) However, ‘she failed to plead this issue and
never .offere,d any evidence in- support of it at trial. The first and only time it was
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mentioned Was in her closing argument. The Master did not rule on or even address this
issue m the Final Order, and Vandora:Huggins failed to file a Rule 59(e) motion to
preserve it. |

As to the remamder of the i 1ssues ra1sed in her appeal Vandora Huggms did not
plead or raise any of them at trlal and the Master did not rule on them. Vandora Huggins
never ﬁledia Rule 59(e) motion to alter or amend the Final Order. Therefore, none of the
issues that Vandora Hugglns has raised on appeal are preserved for appellate review, and
the Court must afﬁrm the Final Order :

cOIL Vandora Huggins abandq_ned several of the issues raised in her
appeal by failing to cite any authority in support of them.

Vandora Huggins abandoned several of the issues raised in her appeal by failing
- to cite any authority in support them. :When an appellant fails to cite any supporting
authority ,-f(‘>r his or her pos}ition and makes only conclusory arguments, the appellant
abandons the lssue on appeal. Bennett v. Investors Title. Ins. Co., 370 S.C. 57'8,‘ 599, 635
| 'S.E.2d 649, 660 (Ct. App. 2006). "

Vandora'Hu‘ggins cites no authorities in suppbrt of the following arguments and
has thereby abandoned these ,issueS'

" That Deutsche Bank’s- cla1ms are barred by res Jud1cata (Appellant s Br. p.
g

* Although the Final Order awarded attorney’s fees to Deutsche Bank and granted John Bigler an
option to purchase additional land from the Subject Property (two issues raised in- the Appellant’s
Brief), Vandora Huggins did not dispute those two aspects of the case at trial; therefore, they
were not “at issue” at the trial court level and thus not preserved for review. To the extent the
. Court finds that these two issues were preserved, the Master’s ruling on these issues should be
affirmed because Vandora never objected or put forth evidence in opposition concerning those
issues. Further, Vandora Huggins has not argued or shown that the Master abused his discretion
in awarding the attorney’s fees. Donahue v. Donahue, 299 S.C. 353, 365, 384 S.E.2d 741, 748
(1989)(“An award of attorneys' fees and costs is a d1scret10nary matter not to be overturned
absent abuse by the tr1al court. ”)
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That Deutsche Bank’s claims are barred by the statute of frauds

" (Appellant S Br p. 2, 4)

That Amerrquest failed' to conduct a title - search prior to Vandora
Hugglns s loan closmg (Appellant’s Br. p. 4);

That the Master s Final Order constituted a taking of her property w1thout
just compensation in violation of the F1fth Amendment (Appellant s Br.

pp 9, 12)

That she recelved ineffective assistance of counsel at the trral court level
(Appellant sBr.pp. 1,5, 8, 12);

That her loan was predatory (Appellant s Br. Argument # 5 in Table of
Contents);. "
That' the assignmentof mortgage into Deutsche Bank was fraudulent
(Appellant s Br. Argument #9 in Table of Contents, pp. 4- 6)

That the Master erred in awarding of attorneys fees to Deutsche Bank
(Appellant’s Br. Argument # 5 in Table of Contents p. 14);

-, That the Master erred in permitting J ohn Brgler an option to purchase an

extra strip of land (Appellant s Br. p..2);

That the Master erred in not also entering a foreclosure judgment against
her deceased mother, Lucille Huggins (Appellant’s Br. p. 3);

. That the Master. erred in not setting a minimum bid for the foreclosure sale

or'foreclosure sale price (Appellant’s Br. pp. 5-6);

That John Blgler s claims are barred by res Jud1cata (Appellant’s Br.
Argument # 3 in Table of Contents)

That the Master s Final Order- constituted a taking of her property without -
just compensatlon in vrolatlon of the Fifth Amendment (Appellant s Br. p.

12);

That John B1gler s use of the Jud1c1al system to quiet title to the AdJommg
Property is 1llegal (Appellant s Br. p. 13); '

That the' testlmony of Sharon Smack was 1nadmrss1ble hearsay and lacked
credrbrhty (Appellant’s Br. p. 3, 13 14);

That certain testrmony by David Merrill was inadmissible (Appellant’s Br. ~
p. 3). ' o
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Therefore, the Master’s’i Final Order could not be reversed based on any of these
issues.

1I. Vandora Huggins waived any objections to the testimony of Sharon
Smack and David Merrill. '

Vandora Huggin_é waived any objections to_the testimony of Sharop Smack and
David Merrill by nét fnéki_ng them at trial. “The failure to ;néke an objection at the time
évi:denceA'iAs_ offéred constitutes a waiver of the riéht o object.” Cogdill v. Watson, 289
"~ S.C. 531, 537, 3'477 SE2d 126, 130 (Ct. App. 1986). |

Vand(')r‘a' Huggins did not object to ény of the testimony of Sharon Smack at trial
(Third Amd‘.lR. Vol. I; p. 210, line 13—p. 218, line 18) and admits so. in her brief
(Appellant’s Brief p. 1). Further, these objections on appeai are incompatible with her
concession at trial that Ms. émack’s testimony was “an accurate.reﬂection of the heirs of
both Buster Huggiqs,, Jr andBustevr Huggins,VSr.” (Third Amd. R. Vol. I, p. 308, lines |
24-25)) o

Vanera Huggins likewise made no objections to any of Mr. Merrill’s testimony
or any exhibits introducéd through his festimon}; (Third Amd. R. Vol. I, p. 225, line 7-p.
235, line 8), and she admit's’ this in her brief as well (Appellant’s Briéf p.- 1. |

- Therefore, the Final Order could not be feversed based on issues raised fér the

first time on appeal‘ as to the adr’niésibility or credjbility of th;:' testimony of Sharon

Smack or David Merrill:

Iv. Vandora Huggins waived the defenses she now argues on appeal by
failing to plead them. ‘

Vandora Huggins has waived the defenses she now asserts on appeal to the claims

of Deutsche Bank and John Bigler‘because she never pleaded these defenses. “The failure
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" to plead an affirmative defense is deemed a waiver of thé right to assert 1t Branche
Builders, Inc. v. Coggzns 386 S. C 43 48 686 S.E. 2d 200 202 n. 4 (Ct App 2009).

" In her answer to Deutsche Bank’s Second Amended Complalnt Vandora Huggins
‘asserted only one afﬁrmative defense: failure to state facts sufficient to constitute a cause
“of action.v\:fandora Huggins filed no Reply to the crcss-claims of John Bigler againsf her.

Vandora Hng-‘gins fherefere,iwaivedall, other afﬁrma’tiile defenses to the claims of both
Deutsche }Bank( and‘John'Bigler. Ll"h_eFi.nal Order could not be reversed 4based on any of
the defenses raised for the‘ first..tin'ae 1n this appeal.
V. \‘landora ;Huggins’s failure fo ‘appeal, the Partial' Summary
Judgment Order bars her appeal as to the foreclosure of the
Cotenants’ interests in the Subject Property.

Vand;cra H{uggins’s failur‘eto appeal from thel:)art)ial Sum.mary Jlidgment Order is
fatal to he_r' a}?peal as tc tlie fcreclosnre of the Cotenants’ interests ‘in:t_he Subiject Property
based on eqnitable su‘nrogaticn.. . |

On a ‘motion for partial summary judgment, “the court ... shall if practicable
ascertain what rnaterial facts ‘exist without subsfantial contrcversy and what material facts
‘are actually and in good faith controverted” and make. an crder snecifying the facts that
appear W1thout subsrantial controyersy ” Rule 56(d) SCRCP “Upon the trial of the
action the facts'so snecified shall be deemed establlshed. L Id.

“A p,ortion of a j'udgment thaiis n‘ét appealed lpresents no issue for determination
‘by the reViewing ccurt and constitutes, rightly 0r wrongly, fhe law of the case.” Ulmer v.
Ulmer, 369 S.C. 486, 49(), 61‘32 S.E-‘2d 858, 861 (2‘006:).7“A'n unappealed -ruling is the la\iv
.of _tlie case and re‘qnires‘a‘fﬁrmance."’ Shi'rley s Jrcn Works, Inc.‘v. City of Unicn, 403 S.C.

560, 743 S.E.2d"778, 785 (2013).
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In the Partial Summary Judgment Order, the Master made the following |
~ undisputed ﬁndings of fact:

.. The interests of the Cotenants in the Subject Property were subordinate and -
' subject to the NovaStar Mortgage (Third,Amd. R:Vol. 1, p: 48 9 11);

o The proceeds from Amerlquest s loan to Defendant Vandora M. Huggins-
Edwards a/k/al Vandora H. Edwards were used to completely satisfy the debt
. secured by the NovaStar Mortgage—out of the $120,800.00 in mortgage loan . .
-proceeds from Ameriquest, the closing attorney disbursed $92,490.22 to.NovaStar
(Thlrd Amd R: Vol. I, p. 48 § 15); and

. Amenquest assigned all of its rlghts and interest in the Mortgage to Deutsche
Bank by Ass1gnment of Mortgage (Third Amd R. Vol. 1, p. 48 ﬂ 17).

Based on these undisputed facts the Master concluded as a matter of law that
DeutschejBank,’ as assignee of Amertquest, should be e'qu1'tably subrogated to the rights
previouslly ‘held by NovaStar, including fts encumbrance of the interests of every one of
the Cotenants m the subject property to the ektent ofthe $92,490.22 NovaStar debt that
..was satisfied. (Thtrd Amd. R. Vol I, pp. 49- 50)

o Because Vandora Huggms falled to. file a Rule 59(e) motion or appeal from the
Pa_rtial Summary Judgment‘O’rder, its ﬁndmgs _of fact were bmdmg on the Master at trial
and tts conclusions of law became the law of the cas.‘e.‘

Therefore Vandora Huggms is barred from appealmg the portions of the Final
~ Order concerning equ1tab1e subrogatlon and the foreclosure of the Cotenants’ 1nterests in
‘the Subject Property Further Vandora Huggms states in. her Appellant’s Brief that she

“would afﬁrm the Master S Court order equltably subrogatmg to Deutsche Bank .

Trustee. L (Appellant’ s Br. Argument #1 in the Table of Contents.)
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VI. Vandora Huggins’s failure to designate John Bigler ‘as a Respondent
in this appeal bars her appeal as to the portions of the Final Order
granting him relief. :

A p‘arty whose interests might be adversely affected by the'abpeal should be
designated as a respondent in an appeal. Rule 202(a), SCACR. Although John Bigler was
served with a Notice of Appeal, Bigler was not named as a Respondent and therefore has
not filed a Respondent’s Brief as to the portion of .the appéal concerning his claims.
Deutsche Bank should not be responsible for defending on appeél the relief that the
Master granted to another party. Thus, the portions of the Final' Order pertaining to John
Bigler’s qlaims must be affirmed unless he is properly joined as a Respondent in this

action.

VIIL. Vandora Huggins’s claim of ineffective assistance of counsel
is not an appropriate ground for appeal.

Ineffective assistance of counsel is not a recognized ground for app:eal in a civil
action, but rather a claim raised in a criminal action by a convicted defendant that their -
attorney’s performance was so ineffective that it violated _his or her Sixth Amendment
rights. Therefore, Vandora Huggins’s ineffective assiétanc’e of counsel argument is not a
ground for reversal of the Final Ordér.

VIII. Vandora Huggins failed to refute the Master’s legal conclusions
with citation to authorities. :

Vandora Huggins failed to refute or counter any of the Master’s legal conclusions
in the Final Order with citation to authorities. As further grounds for affirmance,
Deutsche Bank hereby incorporates by reference all of the Master’s legal conclusions and

legal authorities set forth in the Final Order.
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CONCLUSION

Based on the foregomg and any additional sustammg grounds appearmg in the

record, Deutsche Bank respectfully requests that the Court afﬁrm the Master s Final

Order entered on Apr11 5 2012.

Respectﬁ;lly submitted,

/SEan M Foerster (SC Bar # 77466)
- Rogers Townsend & Thomas, PC

220 Executive Center Drive (29210)
Post Office Box 100200

Columbia, South Carolina 29202 3200 -
(803)771-7900°
sean.foerster@rtt-law.com

Attorneys for Respondent Deutsche Bank
National Trust Company, as Trustee of

. Ameriquest Mortgage Securities, Inc., Asset

Backed Pass Through Certificates, Series
2005-R4CGM under Pooling and Servicing
Agreement dated as of May 1, 2005, without
recourse *

24



“THE STATE OF SOUTH CAROLINA
. In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas
Mikell R. Scarborough, Master in Equity

Case No. 2006-CP-10-2859
Appellate Case No. 2012-212524

Deutsche Bank National Trust Company, as

Trustee of Ameriquest Mortgage Securities, Inc.,

Asset Backed Pass Through Certificates, Series

2005-R4CGM under the Pooling and Servicing

Agreement dated as of May 1, 2005, without

RECOUISE .. eeetiee et e e ettt e et e sttt e e b ee e e sbb e esmaeesantssssabessesbee s eabeseabeesranaaesressane Respondent,

Vandora M. Huggins-Edwards a/k/a Vandora

H. Edwards; Sylvia Anne Lawrence a/k/a

Sylviatte Anne Lawrence; Glenn M. Huggins;

Michael Huggins; Donnell Huggins; Samuel

Huggins; Ira Huggins a/k/a Ira S. Huggins;

Derwin Huggins; Andrean Huggins Cotton

a/k/a Adrianne Huggins Cotton; Sharon H. Smack;

Dewayne Dixon; Kimberly Nelms; Timothy Nelms;

. Jennifer Nelms; Michael A. Brown; .

Demetrius Huggins Nelms, a minor;

Darius Simmons, a minor; Dondre Simmons, a minor;

Reginald Huggins; Joseph Huggins; Heather Huggins;

Barbara Huggins; any other Heirs-at-Law or Devisees' of

Ricky Henry Huggins, Deceased, their heirs,

Personal Representatives, Administrators, Successors and

- Assigns, and all other persons entitled to claim through them;
any other Heirs-at-Law or Devisees of Henry Buster Huggins, Jr.,
Deceased, their heirs, Personal Representatives, Administrators,
Successors and Assigns, and all other pérsons entitled to claim
through them; any other Heirs-at-Law or Devisees of

Michelle Huggins, Deceased, their heirs, Personal Representatives,
Administrators, Successors and Assigns, and all other persons entitled
_ to claim through them; any other Heirs-at-Law or Devisees

of Buster Huggins, Sr., Deceased, their heirs, Personal
Representatives,”Administrators, Successors and



Assigns, and all other persons entitled to claim through them;
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