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' STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
 Civil Action No, 2013-¢p-36. O 1/03

St St

COUNTY OF HORRY

K & S FPoundation, LLC, d/b/a Elite,
Plaintiffs,

The City of Myrtle Beach,
Defendent.

ORDER GRANTING TEMPORARY

RESTRAINING ORDER RULE TC SHOW
’ CAUSE

V8.

the Motion of Plamti'S & D Foundation, LLC,

" d/ba Blits, secking on Dode

This euitter comes dofore the Oonrt

unon

¢ isming a temporaty resirzining order pursuant (o Rule 65 of the

Soufli Caroling Rules of Civil Piocediae.
chading the Verifed Complaim, PlainGfs Motion is

restrained fromy:

o

—

After a review of the pleadings, in

GRANTED,’

-IT 1S THEREFORE ORDERED that Dofond

a1 ine City of Myothe Bech shk#dl be

interfore with the operation of Elitc on the basis of

HWips b

alleged issucs with the conypany’s business license;

A¥000 4o,
ay vi-SN) QSHHJ %ﬁ;‘%]l«‘
1 M0 gig;
ALNNOT s

036 wy o
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aveinn

IT IS FURTHER ORDERED that ihe Dofcndant, City of I\-i‘yfﬁ-:: Beach, appear at a
hearing to be scheduled withia 18 days {0 show canse why Plaistidl should uoi ba
weporEy ifiniiion as roquosiad in their Motion,

T IS FURTHER ORDERED that fhis Teraporary Restraining Order sholl expire in 10

days ntiless sooner micd vpen by the couit.

AND IT I8 SO ORDERED..

Presiding Judge
Fifieenth Judicisl Cirenit

Coaway, South Carolina

Dated: [a“]%" ,37)

0002



Uy 213

COUNCI

! BEFORE MYRTLR BEACH Crey
B L
COUNTY OF HORRY /

KNS Foundation, 11 ¢, d/b/a Elite,

-—H-—ﬁ__.

APPELLANT ORDER FOR SUSPENSION OF
vs BUSINESS LT CENSES
Mary McDowelj, Business License ' /
Administrator forthe City of MyriJe Beach,

RIS PONDENT / ‘

Kﬁ—\w
3

" STATEMENT OF APPEAL -

This matter comes bcforxl:bthc Myrtle Beach City Cpnncil;:upon‘rhé appeal of the City’s '
: - i SO0 - b . ' X. . A

- business Yicenses were,

allomey Howe)| Bellamy, | 1, and lavop Kennedy who lesiified on beha|f of Appellant.
- Appellant’s appeal was heard op the merits aggd e hearing wag recorded and (ranscribed by
' )

Sharan Brock of Prestige Coun chom'ug Services,

- ) . l
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};INDINGS OFFACT
l. On March 25,2013, K& S Foundatjon, LI.C, d/bsy Ehie, (élile} obtained from
Respondent Mary McDowell, B;xsinc,:.ss LiA(.:e_nse Administrator for Lhc'Ci‘ly of Myale
Beach (McDowel 1). 3 business licenses to-operate a drinking place, business license #
11126942, an cating Place, business license # § [} 26943, and a pool hallfarcade,
husfucss license # 111 26941, a) g4} Rober1.M Grisso:.u By M yxfle"B"t':ﬁEﬁ; fS‘ouLh

Carolina, 20577, TMS # 181-01-0) 004,

o

The preiises upon which Elite is locaird is zone( C3-Commercial District. A -3
Commenrcial roning district does got allow night club yses among the uses that can be
made of the property. |

3 - VY_lwnbLhc‘Q‘umer’oF El_i‘léi;)‘ﬁiifg&“}ér"!}x‘c“bus#a;:ss lvigt;ns_es,/Rc.spondéni info)mﬁd Elite’s

Owner that Elite was focated in a C€-3§ C;x;;;wlsrcial zoning district that dig no(T alloﬁv a

N wwghgglmnlggamongahc_m{cs.m&mulmmad&pﬁ;hqc.pmpmy,;;mmmMEim-....m
[ a]s;cfy r@b;gsunféd, o MeDowell and 1o Ken Muy, Zoning Administrator for the City of
Myr_tle Beach, that the Premises would not be used for a gightclub, The owner of Elile
‘n‘*cprcscntcd o McDowell that ﬁ:c pmmmes ‘;vnu}d be used primarily es a pog} hallarcade

with secondary uses being serying alcoho! and food. Thoge uses are permitted in a C-3

tioos, the City Zoning

Commercial Zonin 8 District. I reliance on those false Iepresental
licenses 1o Llite.

4. Prior 1o opening for business and throughout the time j has been opened for business,
Elile has held ftself oug 1o the public through social media such ag Facchook as Eljte Ultra

Lounge of; fering Ar!s/Enlcrminmcm/Nightli[e and it has opecrated al virjous times asa

0004



night club as defined in the zoning ordinances of ihe City of M ¥rile Beach advenising

entertainment events, drink specials and other activities associated with the operauon of a

night club.

Llite obtained a special permit 1o serve alcohol after 2:00 wm. and attracted a late night

“erowd of patrons.

Aflter seycra! cars were shot up.in the parking Jut of Ebie, police officers of the City of
Myrte Beach invesligated the shooting and thereafter began conducling walk throughs
and visits 10 the premises of Llite.

On several visits, the police officers noticed that J3liie’s pool tables were often pushed
away [rom eir nqrmal locations 10 positions against the onter walls of Blite. When (he
poo) tables were maved it was not possible for tie pool tables to be vsed for sbooti»ng1

pool games and & dance floor of 150 square fect or larger was provided for Elite’s

- ~—Patrons.—Thepolice.officers observed.DJ.”s who.played Jond-imnsic-for-patrens who-—-— ——

danced on the dance ﬂoor. Tbc police afficers did not observe anyone scrving food or
playing pool at Blite.

One police officer noticed the some patrons were smoking substances that he believeﬁ to
be marijuana. However, the police officer did not make any anests (or officcr safety
reasons due to the large crowd of patrons present in Elite.

When Elite applicd foc a rencwal of its business Jicense il showed the Bross receipts
reported on the license renewal for the pool hail/arcade business constiuted 17% of
Efite’s total gross, the geoss reccipts reported for Elite’s food sales constituted 21 % of its

Lofal geoss, and the gross receipts reported for its alcabot business constituted 62% of

Elite's total gross.
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30. On May 31, 2013, Warren Gall. Chicf nf Police for the Cit ¥y of Mynle Beach, formally

11,

et s e ......__wmprcscmations.ﬂmt-ﬁlitc.w.auld.bc.uscmpﬁma:ilyas.a‘pool.halllamade.and.ﬂmt.it.would

12,

requested of Respondent an investigation of the facts surrounding the issuance uf a
business license 1o Elite. In his request he stated: “Based on my persoaal observations,
dod chscrvations madc and teported by embers of the Myrue Beach Police Departmen,
this business appears 10 be operaling as a night elub oy club which is not consistent with
what } understand te be the requirements of the license thar this business holds.”
Respondent exercised her discretion and co:_xductcd an invesfigafion of the fucts
surrounding the issuance of Elite’s 3 business }iccjascs and the advertisemeals and vses
made of the premises. After weighing the evidence preseated to her, Respondent
determined that Elite had obtained its business licenses through smisrcpresentation, fraud,
or decepuon which are grounds for revocation of i business license under § 11-35(3).

The various mnsrepresentan ons made by Elite mclude bm ave not lumled o

not be used as a night club. In addition, Elite’s owner stated ja wriling on March 25,
2013, thal Elite would not charge for admission or a cover chaige. However, after March
25, 2013, police officers did obscrve Elite was used as 2 uight elub as defined by the

zoning ordinances of the City of Myrtle Beach and its patons were being charged money

on occasian 1o enter Elite.

On June 10, 2013, Respondent sent Elite’s owner Notice of Business License Suspension
as required by the business license ordinances of the City of Myrile Beach. -Efile's owner

was also notificd that the matter was scheduled for June 25, 2013, at 11:00 am before

City Council who would conduct a hearing oa the merits and determine whether Elite’s

business license should be revoked.
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i3. A hearing was held on June 25, 2013 before City Council as indicated hizzeinabove.
I4. After considering al} of the evidence presented at the bearing, City Couacil has
- determined that Elite obtained jts busings liceases through misrepresentation, $rand, or
deception thch are grounds for revoeation of a business license under § 11-35(3). C iy
Council has delermil‘)cd that such grounds are malcrial and that Elite would not have
obtained s 3 business licenses if had not wade the repwswtauons or engaged in qud or
decepuon Llste's 3 bu-;mcqs hccnscs should be revoked, ;
CONCLUSIONS OF LAW
When the license inspcctor-dcmrmincs that a licensee has obtained a license through a
fravd, inisrepresentation, a false or misleading statemenl, evasion ‘or suppression of a
material fact in thé-!iccnsc application; the Jicense inspector shall-give written notice to
the licensee or the person in coutml of the business wilhin the city by persona) service or

__certified m'n] that the !1Ct:n$cxssu.\>p_undt. gcndmg a hearing bafope ¢ity council for the

e e et

purposc of detcrmining whether the license should be revoked. The notice \hdl] state the
lboe and pl:u.c at whxch the hearing is to be bield, which shall be at a reguiar or special
council roeeting within 30 days {rom the dawe of service of the notice. The notice shall
contain a brief statement of the reasons for suspension and proposed revocation and a
.copy of the apphcable provisions of this article. §11-35 The Code of Ordinances for the
’ City of A4 yrile Beach, South Car olina,

Respoudent acting is ler capacity as the license mspector properly determined Appellant
had obtained its business licenses in question through a fraud, misrcpresentation, a false
or misleading stulement, evasion or suppression of matecial tacis in Lhe license

application.

()]
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3. Respendent properdy notified Appellant of the suspension according to the requircments
of §11-35, Cede of Ordinances for the City of Myrtle Beach, South Ca}‘ulina.

4. Appellants’ bosiness is located in a C3 General Commercial District. §7219, Code of
Ordinunces of the Ciry of Myrtle Beach. South Carnling.

3. A night club is defined by the City of Myrtlc Beach as a restaurant, dining mom, or
similar establishment \;t!llcm # dance floor of 150 squarc fcet or Yarger is provided for
guesis. §204.82 Night club. Code of Ordinances of the City of Myrtle Beach, South
Carolina.

6. The evidence presenied al the revocation hearing proved that Appellants® business is

operated as a night club.

7. Night clubs are not pemuucd uses in a 3 General Commercial Districl. §1219 Code of

Ordinances of the City of Myrtle Beach, South Carolma

~ee

i3 Thcjﬁdﬁnmmsanled.amhc.mxocamheanhlg.b;LRCSpondenLjn.zmmecti(m.wiﬂl--—--——

Resposidents® applications for business licenses logether with the advertisements in social

media and the activities of Appellanl in operating Elite thronghout its existence proved

that Appellant obtained its business licenses through a fraud, misrepresentation, 4 false or

misleading statement, evasion or suppression of & material fact in the license applications.

9. Revocation of Appellants® busiaess licenses is proper under the facts established at the |
revocation heating according o the Q’riiiiiﬁxic'éé of the City of Myrrle Beach.
CONCILUSION

NOW THEREFO RE, IT IS HEREBY DETERMINED AND ORDERED, Respoudent's

suspension of Appellants’ business license was proper. Based oq the evidence presenied at the

revocation hearing and based on the ordinances of the City of Myttle Beach, business licenses #

0co8
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T

2694 1,3 26942, and #26943, issued 1o Appellant KNS Foundation, LLC, dfb/a Elite are herehy
revoked because those business fivenses were ehtained by Appellasmt KNS Foundation, LLC,
(/bfa Elite through a fraud, isrepresentation, a false or misleading statement, evasion or

supprossion of a material fact in the license applications. .

July 7' 2013 City Council ol"[!}‘c City of Myrtle Beach
. !
, { . kr I —
Vs E\L“:‘_J i

= - -

SR

\
\\.
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BATTLE LAW FIRM, LLC
ATTORNEYS AND COUNSELORS AT LAW
1200 MAIN STREE}

POST OFFICE BOX 530
CONWAY, SOUTH CARULINA 20523
TELEPHONE (843) 248-4321
FACSIMILE (843) 248-4512
www.battlevaught.cony

MICHAEL W. BATTLE ML RIRK BATTLE

L-Maid Address: mbstdl @batifevpuyhiv.com E-Bnil Addresy kbarde Ghanicvanght.com
JAMES R, BATTLE, I . .
B-Mpail Address: fhpile @anlevaughtcom

September 30, 2013

Howell V. Bellamy, 111
Bellamy Law Firm
PO Box 357

- Myrtle Beach, SC 29578

RE: X & S Foundation, LLC d/b/a Elite
C/A No.: 2013-CP-26-04103

Dear Howell:
Enclosed and served upon yon by 1egular mail please find u clocked copy of the Order Denying
Amended Appeal of KNS Foundation, LLC /bfa Elite, together with a certificate of secvice in
connection with the above matter. )

Very nuly yours,
vl (

Mikhaec]l W. B
Enc- sure: statcd.

c. Tom Ellenbwig
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COPY

STATE OF SOUTH CAROLINA I'OR THE FIFTEENTH JUDICIAL CiIRCUIT
IN THE COURT OF COMMON PLEAS
COUNTY OF 1IORRY CASE NO.: 2013-CP-26-04103

KNS Foundation, LLC, d/b/a Eliic,

Plaintiff, e
ORDER DENYING AMENDED Al;;;b:/ﬂ_;a
vs. OF KNS FOUNDATION, LLEG/ME, =,
. ELITE . B O R
City of Myrtle Beach, e @
‘ : : K m
Defendant. E %:E:' é *
. ) ”~ s
S o % %
Presiding Judge:  The Honoruble Willian 4. Seals, Jv. <

Heaving Date/T'ime: September 17, 2013 aL 2:00 p.m.
'A ORDER
- KNS Feundation, LLC, (l/i;la Elite (E!ife) has appealed from the decision of the Myrile

Beach City Council to revoke Efile'sﬁusiness liusm-clas #26941, # 26942, 20d #26943, Tn a
hearing on the merits held before Ciry Council on July 9, 2013, City Council decided Blite’s
busisess licenses should be revoked because those business licenses were obtained by Elite
through a frand, misrepresentation, a fafsc or mislcading statement, evasion or suppression of o
maierial fact in the license applications.

A hearing before this Court was held on Elite’s appea) on Scp{.embcr 17,2013 Eljte and
its atlorneys, Howell Bellamy, 111, and Howeil‘ Beltamy, Jr., together with the City's altorney,
Michael W. Battle, were present and presented oral arguments 1o the Court. After reviewing the
record on appcal und considering standard of review far such appeals, I find thal 1he decision of
the Myntle Beach City Councit should be afficmed on the grownds that there js evidence in the

record 10 support City Councils® decision.
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The S.C. Appellate Courts have held that where the city council of a munijcipality has
made a findiug afier considering all of (he facts, (he court should not disterb the finding unlcss
such action is arbitrary, unreasonable, or an obvious abugse of jig discretion. Gay v. City of
Beaufors 364 S.C. 252612 S.E.2d 467 (S C.ApPp.2005); Bob Jones Univ., Inc. v, City of
Greemville, 243 S.C, 351,360, 133 S.E.2d 843, 847 ( 1963). A decision of City Council will nol
be disturbed jf there is evidence in the record 10 support its decision. Historic Charleston
Fom_zdaﬁnn v. Kraweheck, 313 S.C. 500, 44-3 S.LE.2d 401 (Ct.App.1994), A court will refrain
from substituting s Judgmeni for that of the reviewing lmdly, cven if it disagrees with the
decision. Talbot v, Myrtle Beach Board of Adjusiment, 222 S.C. 165, 72 S.E.2d 66.(1952).

The record on appeal in the present case contains sufficient evz'aence Lo support the
finding of City Couneil that Elite’s business licenses should be revoked because those business
licenses were obtained ‘by Elite lhrbﬁgh a fmind, lniﬂ'@pmwntnﬁon, a falsé or m;stcading N
Slatement, evasion or suppression of a musterial fact in the ficense appﬁ!calions. The Court finds

that City Council’s decisijon Was nof arbitrary, uarcasonable, oy an obvious sbuse of jis discretion

and therefore City Council’s order is hereby affirmed,

AND IT IS SO ORDERED. 2 [ g z f.

The Hon. William H, Seals, 30,
Resident Judge, Fifteenth Judicinl Circuit

September 2;_3 2013

N
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STATE OF SOUTH CARO!;!NA FOR THE FIFTEENTH J UDlCIAL CIRCUIT

- IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY * CASENO.: 2013-CP-26- 04103

K & S Foundation, LLC, d/t/a Elite,
Plaintiff,

CERTIFACATE OF SERYVICE

V3.

City of Myrtlo Beuch,

De[cndanls

I, Sherri Benninga, Paralegal for Battle & Vaught, P.A., hcmby cexiify that I have Lhis
. Sep(cmbe'r 30,2013 hnve served a copy of the Order Denying Amended Appeal of KNS
Foxiudalz‘on, LLC d/bla Ehle upon all counsel of record in (hls aclion, by depmumg the saroe in
the Umied ?tatcs majl, first-class postage pre-paid, to the following address(es):
Howell V. Bcllamy, m
Bellamy Law Firm

PO Box 357
Myrile Beach, SC 29578

i Benninga Pdralcjgal)
o Michael W. Baule

BATTLE LAW FIRM, LLC
1200 Main Strect
PO Box 530

Conway, SC 29528
Seplember 30, 2013 .
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T bt s g e 1 e 1 e s

o Y
FORM 4
STATE OF S0OUTH CAROLINA JUDGMENT IN A CYVIL CASE
COUNTY OF HORRY CASE NUMBER 2013CP2605009
IN THE COURT OF COMMON PLEAS
K & S Foundation LLC .Eljte Myvtle Beach Clty Of
~
PLAINTIFF(S) DEFENDANT(S)
Attorney for: | ] Plaintiff [ ] Defendant
Submitted by: CLERX OF COURT [ ] Self-Represented Litigant
DISPOSITION TYPE (CHECK ONE)
{J JURY VERDICT. This action cama before the court for a trial by j ury. The jssues have been tricd aud a-verdict sendered.,
DECISION BY THE COURT. This action zame 1o trial or hegring before the court, The issucs havo beenf‘;ff"md or heard apd n

N decision rendered. [ Sec Page 2 for additional information, =S
O ACTION DISMISSED (CHECK REASON): {3 Rule 12(b), SCRCP: O Ruledaﬁ_%cxe‘_g(vgmnm&);

{3 Rule 43(k), SCRCP (Scttled); ] Other: = 3
[0 ACTION STRICKEN (CHECK REASON): [ Rule 46() SCRCP: [ Bankrupiey; 9k o X i
[ Binding arbltration, subject f right o restore 1o confirm, vacate or [ other: af .. O
modlfy erbisration award; : . S X =9
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICASLE BOX): 5‘73'- W=t
BJ Affirmed;  [JReversed: [ Remanded;  [J) Oher: 2 & <
[ ]

NOUTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER CGURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF TIE

CIRCUIT COURT RULING IN THIS APPEAL. A
IT IS ORDERED AND ADJUDGED: 5 Sce anteched osder; (formal order to follow) {J Statemsns of Judgment by the Courk:

ATPEAL AFFIRMED. ATTY MIKE BATTLE TO SUBMIT FORMAL ORDER WITHIN [0 DAYS.

ORDER INFORMATION

This order [ ] ends {X] does not end thoe case.
Additional Informalion for the Clerk:

7

G173

INFORMATION FOR THE JUDGMENT INDEX
Complele this section below when the judgment affocts title 10 real or personal properly or if any amonnt should be enrolled. If

there is no Judgment Information, indicata “N/A™ in one of the boxes helow. o
" Judpment{n-Favorof - T “Judgnient Against Judpment Amount Ta be Enrolird
{List name(s) below) (List name(s) below) (List amount(s) befow)
NA N/A N/A

[ ——

Il applicable, describe the property, including tax map information and address, referenced in the order:

CPFORMICm .
SCCA SCRCP Form 4C (Reviscd 3/2013)
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Gt e P —————— e - 4 e = oem e . .« = —— - ——

The judgment information zbove has been provided by the submitting party. Dispules concerning the amounts contained
in this form may bc addressed by way of mation pursuant to the SC Rules of Civil Procedure. Amounts 1o be computed
such as interest or additional taxnble posts not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and vesearchers should refer 1o the official court order for

M . 2157 971872013

judgment details.

Cireuit Comt Judge WILLTAM H. SE - Judge Code Date

~

For Clerk of Court Office Use Only

2 ‘entered on, and a eopy mailed first class or placed in the appropriate arorney’s box on, 10 attorneys of record or

This judgment was

1o purties (when appearing pro se) as follows:

Howeli Vaught Beflamy ITT PO Box 357 Myrtle Beach, SC Michact Warner Batile PO Box 530 Conway, SC
20578 o 295280530 .

ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Reporter FRANCES BAKIS-RAY

ATTORNEY(S) FOR THE DEFENDANT(S)

T

Melanie Huggins-Ward - Ciqu é{CQuyt

CPFORM4ACm
SCTA SCRCP Fonm 4C {[levised 3/2013)
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BATTLE LAW FIRM, LLC
ATTORNEYS AND COUNSELORS ATLAW

1200 MAIN STREET
POST QFFICE BOX 530
CONWAY. SOUTH CAROLINA 29528
TELEPHONE (843) 248-4321 koy .
GACSIMILE (843) 24R-4512 . iz 2013

www.baitievaught.com

MICHALL W. BATTLE M. KIRK BATTLY
E-Ma2it Addicss: mbattic @ baufnoghl.com E-Miit Addrese: Xhomlc @hatileypuphtoom
JAMES R. RATTLE N

1-Ma3t Addsess: bttt @hsittievanyly oomy

Navember B, 2013
Howell V. Bellamy, Il
Bellamy Law Firm
PO Box 357
Myrtle Beach, SC 29578

RE: K & S Foundation, LLC d/b/a Elite
C/A No.; 2013-CP-26-04103

Dear Howell:

Enclosed and served upon you by mail please find a clocked copy of Lhe Order Denying Plaintifl’s
Motion to Reconsider, together with a certificate of service in connection with the ahove matter.

Sincerely,

Enclosure: stated.

c. Tom Ellenburg
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STATE QF SOUTH CAROLINA
COUNTY OF HORRY

K & S Foundation, LLC, d/b/a Elite,

COPRPY

FOR THE FIFTEENTH 3UDICIAL CIRCUIT

IN THE COURT OF COMMON PLEAS
CASE NO.: 2013-CP-26-04103
. 5 D=

Plaintiff, ORDER DENYING PLAINTIE;QE‘," A
MOTIONTO RECONSIDER .= 2 % .
VS. ' ’ 7":; t}‘ ey
, 2% ., S

City of Myrtle Beach, gﬁ'}( = =
e o K

- Delendant. B

tiae sipgxidbane prceading

vt

2t 1y

are el astheii i enon the facts without i jury or with so advisors jurnn, Rale
T - - Pl -

Plaintift has moved v latve the Coun reconsider Wie origimol arder issued in e aboyve

AT, . -
ciptioned Tew it axd to take imlividual Hndings of et and conclusions of law on subjects as

Feitestsd i PLogil5 s Motion o Recoosiiker, Plaintdins” molioe mischiaracienzes the natare of

The ~tambastd ol reviews does oo require ade nove revicw of the recond op appeal: An appeal

Prown st eits eounctl deciaion s a reguest for s seview of ¢y cotctd ™ decision woleerinne
O-

Wate It this Courl. Appeads 1o Cireuis Court from ity Council

SLSCROP.

W hether that decisivn is unpeisonable. swhitrary of capeicivus. Gay v City of Beaufert 364 5C.
252, 612 S.E.2d 467 (S.C.App.. 2005).

Régarest~ 1o findings arc vt novessuny or purposes of resivw . Thie Gnidings of ity
the

couaci! in it peder, 1o the extent that shve court sdopts thesie shall be considercd sis tie Ginlings of

and conclunions of faw appea therein. Kufe 52, SCRCP.

cuizn. N an opinion or ncmorsadem ol decision is el it s safticient i5he fiodings ol

Alter reviewing the record on appeal and considering standard of veview for such

l

appeals, I find thal the decision of the Myitie Beach City Council should be affinmed on the
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arounds that there i3 evidence in the record to support City Councils® decision. in addition, |
find that the individual findings &f facl and the conclusions of law contained City Council's

)

order are not arbitrary or capricious and the order supporls the revocation of Plainii{fs business
liccose.

Where the city council of a municipality hs acted after considering alf of the facts, the
courl should not disturh the finding unless such action is arbitrary, unreasonable, or an obvious
abuse of its discretion. Gay v City of Beanfort 364 S.C. 2.';2, 612 S.1.2d 467 {S.C.App.,2005);
Boh Jones Univ., Inc. v, lCil_y of Greenville, 243 5.C_ 351,360, 133 S.E.2d 843, 847 (1963). A
decision af City Council will not be disturbed ir‘thcre is evidenee in he record to support its
decision. dl.s'ion(' Charleston Foundatian v, Krenrchedk, 313 S.C. 500, 443 S.E.2d 40f
(('?!.A pp-1994). A court will refrain from substituting its judgment for that of the reviewing body,
even il il disagrees with the dcclsio;u. 'l‘ul.lml-'v. Myrtle Bearh-Boa-rz! aof Adjustment, 222 5.C. 165,
72 SL.2d 66 (1952). ‘

NOW THEREFORE, IT IS HEREBY ORDERED, Plaintffs' Molion to reconsider is

hereby denied and the Order of the City Council of the City of Myrtle Beach is hereby affirmed.

AND IT IS SO ORDIRED. ?
J’ﬂf/
’ The Hon. William H;»Scals_ Ir.
e Presiding Judge, Fifteenth Judicial Circnit
November *__ 2013

\ %@;@Eﬂ %‘/‘&»ﬁ%

y 111
grow i

g, Court o hpped®
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STATE OF SOUTH CAROLINA ' | FOR THE FIFTEENTH JUDICIAL CIRCUIT
IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY ‘ CASE NO.: 2013-CP-26-04103

K & S Foundatjon, 1.1.C, d/b/a Elite,

Plaintiff, .
CERTIFICATE OF SERVICE

Vs.
City of Myrtle Beach,

Defendants.

L. ‘f‘eresa M Phillips, Legal Assistant for_Bauic Law Firm, LLC hereby certify that I have
this November 8, 2013 have served a cop}) of an Order Denying Plaintiff’s Maotion to
Recoz_rsider upon counsel of recard in this action, by depositing the same in the United Stales
mail, first-class postage pre-paid, o the following addrcss(es):

Howell V. Bellamy, III
Bellamy Law Firm

PO Box 357

Myrule Beach, SC 29578

\ﬂ&&m ., DkJULpo
Teresa M. Phillips, Legal Assistant
o Michael W. Battle
BATTLE LAW FIRM, LLC
1200 Main Strect

PO Box 530
Conway, SC 29528

November 8, 2013
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- STATE OF SOUTH CAROLINA

COUNTY OF HORRY
K & S Poundation, LLC d/bfa/ Elite

VS.

The City of Myrtle Beach

Submiited By: Howell V. Bellamy, 1T

Addresx:

NOTR: The coversheet and information eoutnined herefn nefthor replaces nars
nired for e nze of the Clerk of Court for th

ekenda

nt(s) nlaag witl the Sempions and Coms

=
4

1000 25th Ave. N,

Mysile Beach, 5. C. 29577

;muc of docketiog. Rt musl"gleﬂmld oat comaple
D

);
) IN THE COURT OF COMMON PLEAS
)
)
) CIVIL ACTION COVERSHEET
Plaintiff )
) 203 -CP-26 - _
) . / [~
A0 P Do
) - ,
Defendant )
4 SC Bar #:66575
Telepbone #:843-448-2400
Fax #: 843-448-3022
Other:
E-mail:Resri@be)lamylaw.com

DOCKETING INFORMATION (Check all that agply)

ety fha Oling 40d s2rvive of plendings orofuey
iﬂy. signed, snd dated. A copy of

2r2 es required by law, This fyym iy
is coyershect most the

Note: Frivoious civit pracecdings maoy be subjoct (o sanctions pursuani o S

Acgt, S.C, Code Ann. §15-36-10Q ct. seq,
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, Rule i1, and the South Crrolina Frivolous Civi} Froccedings Senciions

! st oA
*IF Action is Jadgment/Setilentemt da not complete m 2 .
a] JURY'[RIALdImumﬂedinmplaim. X- NON-JURY TRIAL demanded in camplaing, . [ e Y.
O  TYhis casc is subject to ARBITRA TION porsuant to the Court Annexed Altemative Dispute Resolution Rules. ‘;’ = €= =
O This case is subjecl to MEDIATION ont to the Court Annexed Aliemative Dispute Resotution Rules, m_z, TC;‘ T
£1  This case is excmpt from ADR. (I‘rnq}o{.ﬁbk/&:mpﬁm Attached) -am P
: NATURE OF ACTION (Check Qe Box Below) =x 5 r
[ e
~ . 9- o Pany m
Cantencts Forts~ ‘y"rwf:n.‘g_ﬂl Biripractice Tovis—Fersonal injury Real ¥ ":?‘ ;Z._U
o} Ceostnscdons {160} O  Déiil Mebproctioe (00) O  AsscdvSkadoiLibel (300) 0 Cling §Ehi 6om -
a Debt Collestion (310) O Lepat Malpraction (10) 0 CovnicaBl0) [ Cordenn _{go) L -
o Employsen (126) T O Madica Matpractios (220) 00 Mowme Vebicle Acciders (320) O Fosselosue( ﬁ -
Iw] Genorel (130) Previsus Natice of fatent Case # {1  Fronises Lizbility 030) [0 Meshumic Licg; T2
O Breachof Conoect (140) w e O Producs Lisbifity (340) . ©1 Perigon(440)
0 Omer(s) O Neteo Fils Med Ma (30) O Pervooat Injury @3) O Fossessian (450)
O Oher(299) O  Wiongful Death (360) a Bixildinf Code Viakation ($60)
s O Other(3%9) g Other (459)
Inraate Fetitions Adwministrative Low/Retiel J udbmz ts/Setflements Appeals
O  PCR(5D0) O Reinste Drv. Liccrse (800) (B00(BIM)  Death Settderent (704), 1 Asbitmtion (900)
0O Modanws (520) O Judicial Rovicw (810) 1  Fosoign Tedgment (710) O Magistrate-Civil (910)
O Hebeas Corpus (530) 0O  Reliecf(820) 0O Maglstrte’s Judgmeont (720) 1 Mogiswrate-Ceiminal (920)
8  Other (599) 07 Pennanent Injunction (830) x  Minor Sattlement (739) 2 Menicipat (930}
0  FordmmiPeiton (346) O Transcript fadgmeu (T40) 0O bk Coont (940)
= Fochehure—Conaent Grdoe (B50) o Lis Pendeas (750) - O SCDOT(930)
x0  Other (859) i . O Treosferof Struchord Senderocn) 3B Werker's Comp (960)
Temporary Ihjunction * Payment Righa Applicanon(760) 1 Zonicg Bagd (97)
' O PubkicSenvsce Comam, (950)
Specii¥Complex /Other 1 Confession of Judgmenr (770) 0O Empluyment Sosmivy Comm (991}
= Environmentol (600) O Plonssceudcak (630) O Pelldon for Workars
a Automabile Arb. (610) D Unfair Trede Practioes {640) oy O Other(s99)
‘O Medical (620) O Ou.ofSwi Deporions (650) O Other (799)
699) i 5 .
o] Other (655) a g:-gggmstg )nnmanom
a s Predator (510)
Subsmitiing Party Signature; Date: /?’ - /f’,. o?g[ 5
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FOR MANDATED ADR COUNTIES ONLY
Aiken, Allendale, Anderson, Bamberg, Barnwell, Beaufort, Berkeley, Calhoun, Charleston, Cherokee,
Clarendon, Colleton, Darlington, Dorchester, Floreace, Georgetown, Greenville, Hampton, Horry,
Jasper, Kershaw, Les, Lexinpton, Marion, Ocanee, Osangebweg, Pickens, Richland, Spartanburg, Sumier,
Unton, Williamsburg, and York : - .

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE DISPUTE RESOLUTION
PROCESS, UNLESS OTHERWISE BXEMPT. . :

You are requiréd 10 take the fol!owing.ncﬁonks):

1. The perties shall sclect a neviral and Gle & “Proof of ADR™ form on or by the 210" day of the filing of this action. Ifthe pariies
have not selected a neutral within 210 days, the Clerk of Court shall then appoint a primary and secondary medistor from the current
roster on 3 roteting basjs from among those mediators agreeing to aceept cases in the county in which the action bas been fifed. -

2. The initial ADR confierence must be held withiin 300 days after the fifing of the action.

Pre-suit medical malpractice mediations required by S.C. Cude §15-79-125 shall be held not later than 120 days after all defendents
wre served with the *“Notioe of Infent to File Suit™ or as the court directs. (Mcdical malpractice megiation is mandstory statzwide.)

4. Cases are exempt from ADR only lipdr;_ghe fq!_lo.\vin:g grounds: -
.2 Sp:cml procacding. or n_ﬁ:ﬁoné seeking extraordinary relief such as wmandemus, habeas corpus, or prohibition;
b.  Requests for temporary rolicf; '
c. Appeals
d Post Conviction relief matters;
¢. Contemp of Court proccedings;
£ ,\ Farfeiture proceedings brought by governmental entltics;
£ Moxlggc foreclosures; and . L . S
h. D:scs'that have been previously subjecied 1o an ADR conference, unless otherwise required by Ruls 3 ar by statute,

5. o cases not subject to ADR, thie Chief Yadge for Administrative Purposes; tpon the motiof of the court of of 2ny party, may order a
case to mediation. .

6. Motionofa to bie exempt from pryment of netral'fecs due 10'indigency shionld be fifed with the Court within ten (10) doys
after the ADR confeseace hes been conchided. - e S

e crmencem EI2256 MlOtEL a1 MU COMply With the Supreme. Court Rul oling ADR.. -

- Filure to 4o so may’affect your easé o may result Ta sanctions,~ -«
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IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAY, CIRCUIT
CIVIL ACTION NO. 2013- CP-26-

STATE OF SOUTH CAROLINA

o s

COUNTY OF HORRY

K & S Foundation, LLC, d/b/a Elite
Petitioner,
APPEAL FROM THE CITY OF MYRTLE

BEACIP’S ORDER REVOKING

)
)
)
)
v, )
- )
The City of Myrile Beach, )  PETITIONER’S BUSINESS LICENSES
: ) .
)
)
)
)
)

# 26941, # 26942, #26943 2,

o ez e
: R
= 5
- FZ -
Respondent. ?::‘fé = A

i . . . . . DL L
Petitioner K & S Foundation, LLC, d/b/a Elite, complaining of Respondent ity of

< a

Miyrtle Beach, would show and allege unto this Honorable Court as follows:
PARTIES AND JURISDICTION

1. Petitioner, K & S Foundation, LI C..A/bla Flite, 3s now,.and.at all times material in

this action was, a Limitcd Liability Company organized and existing under the laws of the Stale of
South Carolina, cngaged in the business of operating as a' drinking place, aigating place, and pool
hall/arcade, with its principal place of business [ocated at 641 Robert Grissom Parkway, in the City

of Myrtle Beach, Horry County, South Carolina.

/

2. . -Respondent the City of Myrtle Beach ("City") is 2 municipal-corporation and u -

political subdivision of the State of South Carolina which is located in Horry County, South

Carolina.

3. This action seeks to review an Order of the City Council of Myrtle Beach, made

Page 1 of 12
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and entered on Tuesday, July 9, 2013, revoking Elitc’s business licenses # 26941, #26942, and #
26943 on the grounds that Petitioner had obtained these licenses through misrepresentation, fraud

or deception.

4. Petitioner maintained at the hearing held on June 25, 2013, and still maintains that

Petitioner is not guilty of obtaining ils business ]icensés # 26941, # 26942, and # 26943 through
: l misrepresentation, fraud or decepltion as presciibed under § 11-35(3) of the City of Myrtle Beach
Code of Ordinances.

5. This Honorable Cour{ na;xintaigxs personal jurisdiction over the parties heretb ‘and
Jurisdiction over the subject matter of this action pursuant to Rule 72, SCRCP.

6. Venue is proper in the Court of Common Pleas for Horry County, South Carolioa.

FACTUAL AND PROCEDURAY HISTORY

7. On August 22, 2012, Petitioner applied for Elite’s Retail Beer, Wine, and Liquor

Eicense- with-the-South-Carolina-Bopartment -of Revemue:~Petitioner-indivted-on-itsHeense
application that the nature of thc business was a restaurant not a nightclub’. Specifically, Petitioner
‘never submitted uny busincss license applications, nor represented to anyone with the City’s busincss
lic-ensing depariment that it wanted to operate Elite as a nightclub?.

8. This facilily previously operated, uﬁder different ownership as a drinking place,

an eating place, and a pool hall/arcade.

'Sec Appellant’s Application for Refail Beer, Wine, and Liquor filed with the State of South Carolina
Department of Revenue signed by Appellant and dated August 22,2012, Under section 8 of Form (ABL-901), it states
natwe of DBusiness is a Restaurant. Appellant’s application was included in Elite’s Book of Exhibifs placed into
evidence by Respondent’s counscl at the business license revocalion hearing on June 25, 2013,

23ee Elile’s Book of Exhibits placed into evidence by Respondent’s Attorncy at the busiuess license revocation
hearing on June 25, 2013.

Page 2 of 12
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9. In order to operate this ‘business, Petitioner signed a 3 year lease with the
building owner and purchased all the equipment from the prcvio;ls tenant.

10,  When Petitioner was attempting to open this business, the Respondent, through its
various agents, required Petitioner fo make several changes io the facilily prior to granting the
Petitioner’s 3 business licenses. These requirements and/or changes included the following: (a)
increasing the number of pool tables in the. facility from three tables to eight tables, (b) employing
private security, and (c) installing a2 survefllance systcml. '

11. A fter complying with each of the City's required conditions D;'J or before March 28,
2013, Mary McDowell, Business License Administrator for the City of Myrtle Beach (McDowell),
issued 3 business licenses to Petitioner to operate the facility a dt.-inlcing place, business license #
111 26942, an 9aﬁng‘ place, business license # 111 26943, and a pool hail/arcade, business license
# 111 26941, at 641 Robert M. Grissom Parkway, Myrtle Beach, éouth Caroli-na,- é9577, T™MS

1810 101.004.12

12. The City, further, approved the Pectitioner's business licenses based on
a previous floor plan showing a DJ booth for playing music, and after conducting a physical site
inspection. Pctitioner has not changed the floor plan since the previous inspccﬁor; and approval.

13.  The premises upon which Elite is Jocated is zoned C-3 Commeﬁ;ial District. Elite is
operating as "a drinking place, an eating place, and a pool hall/arcade’' which are permitted uses
ina C-3 zone.

14. Elite obtained a spectal permit to serve alechol after 2:00 a.m.

3 {IRespondent's proposcd Order Far Suspension of Business Licenses, p, 2 %t )

Page 3 of 12
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15.  Elite operated for approximately 63. days as "a drinking place, an eating place, and
a pool hall/arcade” without incident, citation, or violation of the City of Myrtle Beach Code of
Ordinances, or even a warning from McDowell regarding Elite's operation. Specifically, McDowclll
never charged Elite with violating §11-35(1)(2)(4){(5)(6)(7) of the Business Licenses Ordinance as
set forth below:

(1) A license has been mistakenly or mzpraperly zssz(ed or
issued contrary to law; or

) A licensee lras breached any condmon tupon which his

" license was issued or has fuilled to comply with the
provisions of this article; ot .

(4) A licensee has been convicted of an offense under a law or
ordinance regulating business, a crime involving moral
turpitude, or an unlawful sale of merchandise or prohibited
goods; or

(5) licensee has engaged in an unlawful actwu‘y or nuisence
arising from, or related, connected, ussociated witlt or to the
operation of the business, or

6) A licensee has failed (o pay any liens, taxes, fees ov charges

" due and owing to the city.

{1 A_licensee has foiled to _maintain _or produce properly

completed Employment Eligibility Verification formns 1-9
Jor every employee as required by the United States
Department of Justice.

16.  On or about May 23, 2013, the Petitionicr applied for the renewal of its 3 business
licenses # 26941, # 26942, and # 26943. However, McDowell refused to rencw Elite’s 3 business
licenses on the grounds that its “gross receipts reported reflectfed] the primary business is coming
Sfrons the sale of alcohol and not billigrds."® Petitioner contends that McDowell incorrectly

interprets Busincss Licenses Code of Ordinances for City of Myrtle Beach to create a primary

business classification based on its volume of sales or percentages of sales. Howcver, a clear reading

* See (Exhibit A).”

Page 4 of 12
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of the language of Article II, § 11-21 et seq. Business Licenses Code of Ordinances for Cily of
Myrtle Beach does not address or provide any guidance, standards, or fixed rules for determining
a business' primary classification or type based on its volume of éales- or percentages of sales. For
examplé, at the revacation hearing, Pctitioiler's Expert Witness Matthew R. Pat? CPA ("Patz™)
opined that Article II, § 11-21 ct seq., did not create a primary business classification bésed ona
business' volume of sales or percentages of sales. See City of Columbia v, Niagra Fire Ins. Co., 154
S.E.2d 674 (1967)(Coﬁi'f held that scope of license ordinance which was a tax measure could not
by implication be extended beyond the clear import of its language). Specifically, Petitioner asserts

McDaowell has exceeded her jurisdiction, discretion, and her lawfully dclegated power as the City’s

"Business License inspector by incarrectly interpreting and implying that Business Licenses Code of

Ordinanceg, Article 11, § 11-21 cf seq., creales a primary business classification based on a business'
voluine of sales or pércemagcs of sales. McDowell argued this exﬁanded and incorrect

interprefation of Adicle I, § 1121 ef seq.,.to the Pelitioner’s updue nrejudice at the hearing before

City Council to Show that Elite had been operating as a nightclub instead of a pool hall.

Based on a plain reading of Article I, § 11-2] et seq., Business Licenses Ordinance,
McDowell's gross receipts argumoent is beyond the scope and clear impoit of tﬁe ordinance's
language, and is contrary to its legislative intent and purpose.

17.  Ondupnc 10,2013, Petitionerreccived by certified 1ﬁail aNotice of Business License
Suspension Letter from McDowell. McDowell suspended Elite’s 3 business licenses # 26941, #

26942, and # 26943 without affording the Petitioner any prior notice and a hearing on the merits.

Petitioner asserts this was a violation of its procedural due process rights under the South Carolina

—

and United States Constitutions. A copy of Respondent's Notice of Business License Suspension

Page 5 of 12
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Letter is attached hereto as (Exhibit A). The stated ground was as follows:

The reason for the iminediate suspension and proposed revocation of the business
licenses for Elite is that it has been determined from police reports that the business
licenses appear to have been obtained through misrepresentation, fraud, or
deception which arc orounds for revocation of a business license under § 11-35 (3).
The business licenses were issued for a pool hall/arcade that serves food and alcohol
when the business has been observed by Myrtle Beach Police Officers to be operating
as a nightclub/iounge. Additionally, the business is being marketed and advertised
1o the public as Elite Ultra Lounge. The gross receipts reported on the license renewa)

- for the pool ha]l/arcade business constitute 17% of yourtotal gross, the gross receipts

' Arcported for your food salcs constltutc 21% of: * your total g gross, and the gross receipts

' reported for the alcoho] busmess constxtute 6”% of your total gross. The gross
receipis reported reflect the prmmry business is coming from the sale of alcohol
and not bllhards .

18. AL the revocation hearing held on Jume 25, 2013 before City Council,
MecDowell tagether with several police witnesses failed to producé any police reports referred o in
(Eﬁchibit Aj, or f;reﬁcnt any piciui% "thojt Eiite 's [eig!{ﬂ pool ta;b‘Ie.s' were often pushed away from

their normal locations fo positions against the outer walls of Elite,” * for dancing in support of

their assextions..i}mt_l’.eﬁtioneﬁs;lbushithmscsmtoJ@;.hémabiained.Tthmugh

.misrépresenm(iou, frjadd or rleccpti(}ﬁ ... under § 11-35 (3)”. See (Exhibit A). '

19. Furthermore, Petitioner's EXpert Witness Patz testificd at the hearing that he had
reviewed the following relevant documentation and information pertaining to this matter, including,
but nol limited to the following: (a) City of Myrtle Beach’s Notice of Business License Suspension

issued to Brooke Kennedy regarding Elite's business licenses # 269\41, # 26943, and # 26942; (b)

the Business Licenses Code of Ordinances ofthe City ofMyrtle Beach, South Carolina; (¢) the Forms

3Sce Aflidavit of Rod Witherspuon marked as (Exhibit B). He states ic is impossibic te push the pan! rables away (rom
their normal Jocations based on theiv individual weight of 670 ibs o piece. And, forther, the inside pictures of Elite's floor space,

- myrked as (Exbibit C) show that it is virtually impossible to push the 8 pool tabies against the outer walls of the buflding bascd on

the stepped up 147 Platform sitling area adjucent 10 the outer walls and the Jocation of the bar

Page 6 of 12
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for Business License Renewal Applications submitted to the City of Myrtle Beach Business

Licenses Division on May 23, 2013, and (d) Respondent's documents and exhibits in support of the

.revocation produced initially at the hearing to Petitioner’'s Counsel.

20.  Based on Patz's review of the above documents and exhibits, he opined to the

following;

S
a. that Elite did not materially misrepresent any tinancia) information provided
on the business license renewal applications in order to calculate and pay the

business license fee due and to renew xts respective hoenses

b. that the Business Licenses Code of Ordinances of the City of Myrtle Beach,
South Carolina, does not state or provide any guidance on determining a
business' primary classification or type ‘based on volume of sales or
percentages of sales; and

¢.  that Elite was not provided any type of warning or notice of violation from
* the City of Myrtle Beach Business Licenses Division rcgardmg its primary
business classification as a Pool Hall/Arcadc®

21.  Further, in support of Patz's above stated opinions, the uncontroverted evidence in

the record shows that McDowell never charged the Petitioner for submitting “a false application

Jor a business license, ... or filing of any Jalse information with respect ta the license or fee

requived by this arti;:le-" under §11-27 énﬁﬂcd alse applicalion unlawful, which is somewhat

confusing and contrary to McDowell's basis and reasoning for revoking the Petitioner's 3 business
) . :

licenses in the first place under § 11-35(3).

22.  Next, no definition for poél ball exists in the City of Myrtle Beach's Zoning

Ordinance. See § 203-Terms and words used in Zoning Ordinance of the City of Myrtle Beach,

€ Sce Affidavit of Petitioner's Expert Witess Malthew R Patz CPA utrached hereto as {Exhibit B),

Page 7 of 12
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South Carolina. Tb@s was admitted to by Zoning Administrator Ken May at the hearing. Further,

Ken May acknowledged on the record at the hearing that the City's Zoning Ordinance is silent on
whether a pool hall can allow the following activities or uses: (a) dancing on a floor space less than
150 square feet, (b} charging an admissions fee or cover charge to pay for security, and (c) playing
live music. See §202 Purpose and interpretation of the Zoning Ordinance of the City of Myrile
Beach, 'So_uth Carolina.

23. On July 9, 2.0 13, City Council voted 3-2 to revoke Elile's busir;ess licenses
# 26941, # 26942, and # 26943 wilh Councilmen Wayne Gray and Mike Lowder and
Councilwomen Susan Grissom Means voting for revocation while Co;z ncilmen Randal Wallace énd
Michael Chestut voling against it. However, Mayor John Rhodes and Councilman Philip Render
did not vote because they wefe pot present for the revocation heating on June 25, 2013. A copyof .
City Copnci]'s Revocation Order is attached hereto as (Exhibit D).

24, There. is. no_evidence_.in_the Record on. Appeal to_support. fheincorrect

findings and conclusions of law from McDowell's testimony at the hearing and Jater adopted and
inc_:orpbratcd into Paragraph 9 and 11 of City Council's Revocation Order. On the Contrary, City
Council’s adoption of Mchwell's improper. findings and conclusions of law are unreasonable,
arbitrary and capricious, ané am obvious abuse of process for the following reasons. First, the
evidence presented at the revocation hearing by McDowell and the police officers in connection
with Petitioner's applications for business licenses # 26941, #26942, and # 26943 togctherwim the
advertisements and the activilies of Petilioner in operating Elite throughout its existence failed to
prove that Pctitioner obtained its “"business licenses through a fraud, mi..srepreseumfion, a false

or mislending statement, evasion or suppression af a material fact in the license applications' as
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prescribed under § 11-35(3). Second, coniraty fo McDowell's interpretation and implication that
Article II, § 11-21 et seq., Business Licenses Ordinance, creates a business' primary classification
or type based on volume of sales or percentéges of sales, (which she relied upon in suspending
Elite’s 3 business i’icenses),- the ordinance's language does not support her expanded interpretation
because no guidelines, standards or fixed rules exist for determining a business’ primary

classification or type based on volume of sales or percentages 6f sales. Sec Pee Dee Chair Co. V,

Cityof Camden, 162 S. E. 771 (1932)(Court held Ordinances requiring business license or imposing
license or occupation tax must be construed liberally in favor of the citizen). This interpretation was
argued by Petitioner's Expert Wituess Patz at the revocation hearing in opposition to McDowell's
suspension of Elite's 3 business licenses under ’Articlle I, § 11-21 et seq., Business Licenses
Ordinance. _Third; City Council's decision to revoke l. the Petitioner’s 3 business licenses was
unrca:sonablc, arbitra& and capricious, and an abuse of discreﬁﬁﬂ bccaus;:: (1) E]im‘s punishme;nr

i3 &Q_dism;{ngzj.ipmigjg_thggllgggd violation charped by the City as to be shocking to one's sense

of faimcss; and (2) no prior notice and hearing on the merits occurred before Elite's 3 business
ticenscs were suspended by McDowell, The case law provides that administrative penaliy of a
licensc revocation may be set aside when the punishment is so disproportionate to the offense as
t; be shocking to one's sense of fairness. 51 Am. Jur. 2d. Licenses and Penmits §56 (2613). For
example, in the case of City of Mankato V, Mahoney, 542 N. W. 2d 689-(Minn. Ct. App. 1996), the
Court found a City's decision to revoke a landlord's rental license under a city code provision for the
revocation or suspension of a liceuse after three instances of disorderly use of a premises was

arbitrary and capricious, where the landlord acted responsibly in evicting the previous tenants and

attempted to prevent further disruption by warning the new tenants that a third noise violation would
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_jeopardize the rental license. Id. Here, Petitioner contends it was arbitrary and capricious to revoke

Elite's 3 business licenses # 26941, # 26942, and # 26943 when no prior violations had occurred,
and no warnings were issued prior to the suspension of the 3 licenses. Petitioner's contention is

supported by the Court's reasoning and holding in the case of City of Mankato V. Mahoney, supra.

. Furthermore, the Petitioner has always acted responsibly in complying with any of the City's

‘additional requirements for licensor, such as employing private security, and installing a surveillance

system at great expense for the purposc ensuring the welfare and safelS' of its customers.

25.  Adoption of McDowell's improper findings and conclusions of law by City Cotincil
denied Petitioner a fair hearing, snd constituted an obvious abuse process and its diseretion.

26,  The Respondent's Order revoking the Petitioner's business licenses # 2694) S
26942, and # 26943 is not based on any legally admissible evidence as a result of McDowelj's

incorrect interpretation and application of Article IT, § 11-21 et seq., Business Licenses Ordinance,

to the facts and circumstances of this case 10 show Petitioner was_ operating as a nightclubinstead

of a pool hall. As such, City Council's Revocation Order should be vacated, by the Court on the
grounds that its decision to revoke Elite's 3 business licenses was unduly influenced and
prejudiced by McDowell's improper gross receipts arguinent. Accordi rngly, City Council's decision
to revoke Pelitioner's 3 business licenses was arhitrary, -unrcasonablc, and an obvjous abuse of
process, and denied the Petitioner a fair hearing based on its adoption of McDowell's improper gross
receipts arguraent,

27.  Prior to the Order of Rcvﬁcation, Pctitioner was engaged in the operation of
substantial business under 3 licenses issued by the Respopdcnt. By virtuc of the Order, jt will

become necessary for Petitioner to close the business during the its busiest fime of year and suffer
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irreparable damage from lost sales and bu#iness, which will continue if City Council's Revocation
Order is enforced against Petitioner pending the determination of the Order's validity by this Court.
Furthermore, Petitioner has spent large sums of mouies in the business 1o comply with the City's
previous conditions for obtaining the 3 busines;s licenses in April 2013, and unless the revocation
is stayed by an Order of this Court the Petitioner will go into dcfaul'p of'its lease agreement with its
landlord.

28. \ The evidence-presented at: the revocation-hearing-on-June 25; 2013 failed to prove
* . that Petitioner violated §11-35(3), or operated the business-as a nigmclub.»

29. All conditions precedent to the bringing of this Appeal have occurred or been
performed.

- .30... .. Petitioner.has no plain, speedy; or.adequate remedy.oflaw-for:the harm to be caused

by the Respondent' arbitrary and capricious, and unreasonable revocation:of its 3 business licenses

#26041, #26942, and # 26943 as prescribed under §31-35(3). . - .. .
31.  Petitioner is entitled to éTemporary Restraining Orderand Temporary Injunction
staying pronaeltt's Order revoking Petitioner's 3 business licenses # 26941, # 26942, and #
26943, until such time as the Court determines the Order’s validity at a schediled hearing on the

merits.

PRAYER FOR RELIEF

WHEREFORE, Petitioner Elite prays for the following relief:

L That the Court stay the Respondent's Order revoking Petitioner's 3 business’
licenses # 26941, # 26942, and # 26943, by and through the issuance of a
Temporary Restraining Order and Temporary Injunction until such time
as a determination can be made of the Revocation Order's validity by the
Court;
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Respondent file, by August |5, 2013, a complete transcript of the hearing that
ied to revocation of Petitioner's 3 business licenses # 26941, # 26942, and #
26943; '

That City Council's ilqvocalion Order was lainted by its adoption of
McDowell's incorrect findings and interpretation/application of Article I,
§11-21 et seq., Business Licenses Ordinance to the facls of this case
in suspending the Petitioner's 3 business liccnses. This denied Petitioner a

- fair hearing, and, therefore, violated its procedursl due process rights under

the South Carohna and United Stales Comhtuhons

That Respondent's Order made and cntered on July 9, 2013 revoking the .
Petitioner’s 3 business licenses # 26941, # 26942, and # 26943 be vacated
and sct aside on ‘the' g,rounds that City Couucd's decision was arbitrary,
unrcasonable, and an obvious abuse of process. Specifically, the evidence
presented during the revocation hearing failed to establth (48] that Elite bad
obtained its 3 business licenses through “misrepr esentatzon, ﬁaud or
deception™ as prescribed under § 11~35(3). of the Busmess Licenses
Ordinance; and (2) that Elite operatcd asa mghtclub mslead of a Pool hal!
and

Awarded 21l cost and fees, and such or.her and furthe) rehcf that this Court
deems just and proper.

BELLAMY, RUTENBERG, COPRI A},Jn EPPS.,

‘ GRAVELY & BOWERS P.A.
Post Office Box 357

. Myrtie Beach, SC 29578-0357
843-448-2400
Alttogpeys for lhe Petition

Howell V. Bellamy, IIT
Howell V. Bellamy, Jr.

Myitle Beach, South Carolina

Tuly 18, 2013
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BATTLE & VAUGHT P.A,
ATTORNEYS AND COUNSELORS AT LAW
1200 MAIN STREET
7 POST OFFICE BOX 530
CONWAY, SOUTH CAROLINA 29528
TELEPHONE (843) 248-4321
FACSIMILE (843) 248-4512
www.battlevaught.com )

MICHAEL W. BATTLE . . M.KIRK BATTLL

L-Muil Addvess: mblé@bortloyqueht com B-Moil Address: khaulehattlevaueht.com
JAMUS R. BATTLE, Uf S _ AU o
L-Maif Address: jbatile @bmilovsught.com VICTORIA . VAUGHT (1955.2012)

Howell V. Bellamy, (" o
Bellamy Law Firm

PO Box 357" .
Myrde'Beach, SC 29578

RE: K & S Foundation, LLC d/b/a Elite
C/A No.: 2013-CP-26-04103

Dear Howell:

Enclosed and served upan you by regular majl please find a copy of the City of Myrtle Beach’s
Response to Appeal in connection with the above matter.

Very truly yours, -

Michael W. Batt]
Enclosure: stated.

c. Tom Ellenburg
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STATE OF SOUTH CAROLINA

FOR THE FIFTEENTH JUDICIAL CIRCUIT
IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY . ' CASE NO.: 2013-CP-26-05009

K & S Foundation, LLC, dsb/u Elite,

Petitioner, CITY OF MYRTLE BEACH’S
, : RESPONSE TO APPEAL
vs. : .
City of Myrtle Beach,
Respondent.

Respondent City of Myrtle Beach, responding to the Appeal of Petitioner would respectfully:

show uto this Honorable Court:

L.

W

PARTIES AND JURISDICTION

Respondent is informcd and believes the proper name for Petitioner is KNS Foundation,
LLC, and Petitioner operates a ni ight club under the guise of a drmkmg place, cdtmz
place, and pool hall/arcade at 641 Grissom Pas kway, in the City of Myrtle Beach, South
Carolina,
Respondent adm\its the allegations in paragraphs 2 — 3.
Respondent denies the al!gga_tiohs in paragraph 4.
Responding to the alklegations in paragraph S, Respondent is informed and believes the
appeal in the above captioned matter is governed by Rule 74, SCRCP and Venuc is
proper in Horry County.

FACTUAL AND PROCEDURAL HISTORY
Respoudent denies each and every allegation in paragraphs 6 — 30 and Respondent ;vould
further show that a (;OIT’CCI factual and procedural history is stated in Respondent's Order

for Suspension of Business Liceascs and atached to Petitioner’s Appeal as Exhibit D.
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6. Each and every aflegation of the Appeal not herein expressly admitted is hereby denied.
OBJECTION TO EXHIBITS
7. Respondent objects to the exhibits attached (o Petitioner's Appeal except for the copy of
the order of City Council. The record for the appeal will be provided by tl;e Clerk of the
City of Myrtle Beach pursuani (o the South Carolina Rules of Civil Procedure governing
appeals lo circuit cour.
CONCLUSION
Respondent respectfully requests that the Circuit Court dismiss the appeal and affirm the
decision of the Respondent City of Myztle Beach to revoke Petitioner's business-liccnsc.

BATTLE & VAUGHT, PA.

VEQQ..D {. @aﬁLL

h el W. B\atgc/
ey for Regpondent City of Myrtle Beach

P O Box 530
Conway, SC 29528
(843) 2484321

THFFACATE OF SERVICE *
inned hereby cerlifiss that
2 oy of tha foregoing pleading
735 faen 2oervad upon opposing counsel
by ra@eg & copy moperly addressad
witt: sufti im g postonci_jz’j\ad thereto
4y of 2013

i a2

Secretary Yo!
Batiiny & Vaught. P.A.
P.O. Box 530

Miomey's g?'&i%fs%b M

~
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BELLAMY, RUTENBERG, COPELAND,

HOWELL V. BELLAMY. JR. EPPS, GRAVELY & BOWERS, P. A.
ﬁ:: : ggmmgs (193920828 ATTORNRYS AT Law
CLAUDE M. EPPS, JR.7™% 1000 COTH AVENUE NorTH

DAV R. GRAVELY*

EOWARO B, BOWERS, JA™"*"" P.0. Box 357

DRADLEY D, KNG >

M. EOVWIN HINDS. JR. Myrrixe BEAGH, Sou:ux GAEODIINA 20578
JRLF. GRIFFITH - : TELEPHONE (843) 420-2400

DAVID 0. MILLER™" .
o TRITOOPIER (8438) 448-30e2

“FELLOY OF THE AMERICAE NCADGMY OF MATSUMOMIAL LAVYERS
—AL50 MELBECR OF NORTW CARDUNA OAR

S : Writer’s Direct Line: 843-282-5393
::.‘;‘:::’.‘,‘i".m BAR oMLY _ E-Muil: LHearl@Bellamyl.aw.com
August 9, 2013
VIA Hand Delivery
Michael Battle, Esq.
1200 Main Street
Conway, SC 29528

Re: K&SFoundation, LLC, d/b/a/ Elite vs. The City of Myrtle Beach

Civil Action No. 2013-CP-26-5009

Dear Mike:

C. WINFIELD JOHNSOH, I
DOUGLAS M. ZAYICEX
MARYRY 3. DAWSEY"**""
ROBERT S. SHELTON"™
HOWELL V. BELLABMY. I
ASHLEY & MONRISON
GEQRGE W. REOMAN, 01
BENJAMIN A. BAROODY™
BHILLIP H, ALBERGOTTI™ ****
HAYES %. STANTON""
SJAMES E. HiLL it T
HIERSTEN M G?RDO“"“ e

Enclosed for filing please find a copy of the Amended Appeal from the City of Myrtle
Beach’s Order Revoking Petitioner’s Business Licenses #26941, #26942, and #26943, which we

filed with the Horry County Court of Conunon Pleas this aftemoon.

With kindest regards, [ remain- !
Sincerely,
BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

Lot V.l JIT
Howell V. Bellamy, I

h .

Enclosure
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NO. 2013- CP-26- 5009
: )
K & S Foundation, LLC, d/b/a Elite )
)
Petitioner, )
)
v. ) AMENDED APPEAL FROM THE CITY OF
)} MYRTLE BEACH'S ORDER REVOKING
)  PETITIONER'S 3 BUSINESS LICENSES
The City of Myrile Beach, ) # 26041, # 26942, # 26943 - ~
) O Sn B E
Respondent, ) o oE o
0 B &
S
r;if ~0 675
Petitioner K & S Foundation, LLC, d/b/a Elite, complaining of Respondenfithe Uit w&f
O S

o

Myrtle Beach, would show and allege unto this Honorable Court as foflows: . -
| PARTIES AND JURISDICTION
L Petitioner, K & S Foundation, LLC, d/o/a Eiite, is now, and at all times mategial in
this action was, a Linﬁted Liability Company organized and existing under the laws of the State of
South Carolina, engaged in the business of operating as a drinking place, a eating place, and pool

hall/arcade, with its principal place of business located at 641 Robert Grissom Parkway, in the City

of Myrtle Beach, Horry County, South Carolina.

2. Respondent the City of Myrtle Beach ("City") is 2 municipal corporation and a

political subdivision of the State of South Carolina which is located in Horry County, South

Carolina.

3. This action seeks to review an Order of the City Council of Myrtle Beach, madc
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and entered on Tuesday, July 9, 2013, revoking Elite's business licenses # 26941, # 26942, and #
26943 on the grounds that Petitioner had obtained these licenses through misreprescntatipn,,fraud
or deceplion.

4, Petitioner maintained at the heariﬁg held on June 25, 2053, and still maintains that
Petitioner is not guilty of obtaining her business licenses # 26941, # 26942, and # 26943 through
misrepresentation, fraud or deception as prescribed under§ 11-35(3) of the City, of Myrtlg Beach
Code of Ordinances. .

5. This Honorable Court maintains personal juriédidion over the parties hercto and
jurisdiction over thc_s_ubject matter of this achion pursuant to. Rule 72, SCRCP.

6. Venue is proper in the Court of Common Pleas for Horry County, South Carolina.

.-7. . On August-22, 2012, Petitioner applied for Elirte‘_s}%lc,_l,ail Beer, Wine, and Liguor

License with the South Carolina Department of Revenue. Petitioner indicated . on its license

. application that the nature ofthe business was & reslaurant nota hightctpb_‘. Specifically, Petitioner

‘neversubmitted any business license applications, nor represented fo anyone with the City's business

. licensing department that.she wanted to operate Elite as a nightclub®.

- 8. This facility previously operated, under different ownership as a drinking place,

an eating place, and a pool hall/ arcade.

}See Appellant's Application for Retail Beer, Wine, and Liquor filed with the State of Seuth Caralina Dcportment of
Revenue signed by Appellant and dated August 22, 2012. Under section & of Form {ABL-901), it statcs naturc ol Business is a
Restaurant. Appellant’s application was included in ‘Ebte's Book of Exhibits placed into cvidence by Respondent's counscl ut the
business }icense revocation hicarmg on June 25, 2013

25.e Elite’s Book of Exhibits placed inta evidence by Respondent’s Atiomey at the busingss license revocation hearing
on June 25, 2013.
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9. In order to operate this business, Petitioner signcd a 3 year lease with the

building owner and purchased all the cquipment from the previous tenant.

10, When Petitioner was attempling fto open this business, the Respondent, through its
various agenls, required Petitioncr to make several changes to the facility prior t.o granting the
‘Petitioner’s 3 business licenses. These requirements and/or changes included the following: (a)

incrcasing the number of pool tables in the facility from three tables to eight tables, (b) employing
private sccurity, and (¢) installing a surveillance system. 4
| 11. Afler complying with each of the City's required conditions on or before March 28,
2013, Mary McDowell, Business License Administrator for the City of Myrtle Beach (McDowell),
issued 3 business licenses to Pefitioner to operate the facility a drinking place, business license #
11t ﬁ6942, an cating place, business license # 111 26943, and a pool hall/arcade, business license
# 111 26941, at 641 Robert M. Grissom Parkway, Myrile Beach, South Carolina, 29577, TMS
#181-01-01-004."
12, The City, ﬁmhcr, approved the Petitioner’s 3 business licenses based on
a previous floor plan showing a DJ booth for playing music, and after conducting a physical site
inspection. Petitioner has not changed the floor plan since the previous inspection and approval.

13.  The premises upon xﬁhich Elité is located is zoned C-3 Commercial District. Elite is

op,e;’aﬁng as “adrinking place, an eating place, and a pool lmli/arcade,’ 'which are permitted uses

in a C-3 zone.

14. Elite obtained a special permit to serve alcohol after 2:00 a.m.

g {Respondent’s proposed Order For Suspension of Business Licenses, p, 291 ).
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15. Flite operated for approximately 63 days as “a drinking place, an eating place, and

a poot hall/arcade" without incident, citation, or violation of the City of Myrtle Beach Code of

Ordinances, or even a warning from McDowell regarding Elite's operation. Specifically, McDowell

- never charged Elite with violating §11-35(1 )(2)(4)(5)(6)(7) of the Business Licenses Ordinance as
set forth below: |

(1) A license has been mistakenly or improperly issued or
issued contrary to law; ot

@) A licensee has breached any condition upon which his
license was issued or has failed to comply with the

. provisions of this article; or

@ A licensee has been convicted of an offense under a law or
ordinance regulating business, a crime involving moral
turpitude, or an unlawfiul sale of merchandise or prokibited
goods; or

5) licensee has engaged in an unlawful activity or nuisance
arising from, or related, conuected, associated with or to the.
operation of the business,or

(6) A licensee has fuiled to pay any liens, taxes, fees or charges
due and owing to the cily.

Q)] A licensee has failed to maintain or produce properly
completed Employment Eligibility Verification forms I1-9
for every employee as required by the United States
Department of Justice. 4

16. On or about May 23, 2013, the Petitioner applied for the renewal of her 3 business
iicenées # 26941, # 26942, and # 26943. However, McDowell refused to renew Elile's 3 business
licens;as on the grounds that its "gross receipts repo rted reflect[ed] the primary business is conting
Jfrom the sale of alcolol and not billiards. f Petitioner contends that McDowell incorrectly

jnterprets Business Licenses Ordinance for City of Myrtle Beach to creale a primary

4 See (Exhibit A).
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business classification based on a businesses’ volume of sales or percentages of sales. However, a
clear reading of the language of Article I, § 11-21 et seq. Business Licenses Code of Ordinances
for City of Myrtle Beach doces not address or provide any guidance, standards, or fixed rules for
detennining a business' primary classification or type based on its volume of sales or percentages of
sales. For example, at the revocation hearing, Petitioner's Expert Witness Matthew R. Patz CPA
("Patz") opined that Article 11, § 11-21 et seq., did not create a primary business c!assiﬁcaﬁon based
on a business' volume of sales or percentages of sales. Se;: City of Columbia v. Niagra Fire Ins. Co.
154 S. E. 2d 674 (1967)(Court held that scope of license ordinance which was a (ax measure could
not by _implicaﬁon be extended beyond the clear import of its language). Specifically, Petitioner
asserts McDowell has exceeded her jurisdiction, discretion, and her lawfully delegated power as the
City's Business License inspector by incomectly interpreting and implying that Business Licenses
Code of Ordinances, Articlé 11,81 lél et seq., creates #pn’rﬁary business classification based on
a business' volume of sales or percentages of sales. McDowell arpued this expanded and incorrect
interpretation of Asticle 11, § 11-21 et seq., to the Petitioner's undue prejudice at the hearing before
City Council to Show that Elite had been operatiﬁg-as a nightclub instead of a pool hall. Based'on
aplainreading of Articlell, § 11-21 etseq., Business Licenses Ordinance, McDowell's gross receipts
argument is beyond the scope and clear import of the ordinance’s language, and is contrary (o its
legislative intent and purpose.

17. OaJune 10,2013, Petiﬁunérroceivcd by certified mail a Notice of Business License
Suspension Letter from McDowell. McDowell suspended Elite's 3 business licenses # 26;)41, #
26942, and # 26943 without affording the Petilioner any prior notice and a hearing on the merilis.

Pctitioner asserts this was a violation of its procedural due process rights under the South Carolina
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and United States Constitutions. A copy of Respondent's Notice of Busiiess License Suspension

Letler is attached hereto as (Exhibit A). The stated ground was as follows:

The reason for the immediate suspension and proposed revocation of the business
licenses for Elite is that it has been detennined from police reports that the business
licenses appear lo have been obtained through misrepresentation, fraud, or
deception which are grounds for revocation of a business license under § 11-35 (3).
The business licenses were issued for a pool hall/arcade that serves food and alcobol
when the business has been observed by Myrtle Beach Police Officers to be operating
as a nightclub/lounge. Additionally, the business is being marketed and advertised
to the public as Elite Ultra Lounge. The gross receipts reported on thelicense renewal
for the pool haanrcade business constitute 17% of your {otal gross, the gross receipts
reported for your food sales constitute 2 1% of your total gross, and the gross receipts:
reported for the alcohol business constitute 62%. of your total gross. The gross
receipts reported reflect the primary business is coming from the sale of alcohol
and not billiards.

18. At the revocation hearing held on Jume 25, 2013 before City Councll

. McDaowell together with several police witnesses failed to produce any police reports referred to in

(Exhibit A), or pre;scnt any picfures "z}mr Elite's [eight] pool tables were often pushed mwvay from
the;r noymal locations 2o positions agamst the outer walls of E’ltre, ” 3 for dancmg in support of
their assertions that Petitioner’s "business hccnses L ar fo have been obtained through
wmisrepresentation, fraud or deception ... under § 11-35 (3)”. See (Exhibit A}. |

19,  Turthennore, Petitioner's Expert Witness Patz testified af the hearing that he ‘had
reviewed the following relevant documentation and infonmation pertaining to this méttcr, including,
b\_lt not limited to the following: (a) City of Myrtle Beach's Notice of Business License Suspension

issued to Brooke Kennedy regarding Elite's business licenses # 26941, # 26943, and # 26942; (b)

%Sec Affidavit of Rod Witherspoon marked as (Exhibit B). He states it is impossibie 10 push die pool tables away from

* their normal locations based on their individual weight of 670 lbs a piece. And, furthcr, the inside pictres of Elite’s floor space,

wiarked as (Exhibit C) show that it is virwally impossibic ta push the 8 pool tablcs agajust the outer walls of the building based on

- the slepped up 14 Platform sitling arca adjacent ta the outer walls and the Jocation of the bar.
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the Business Licenses Code of Ordinances of the City ofMyrtle Beach, South Carolina; (¢) (he Forms
for Business License Renewal Applications submitted to the City of Myrtle Beach Business
Licenses Division on May 23, 2013, and (d) Respondent's documents and exhibits in support of the
revocation produced initially at the hearing to Petitioner's Counsel.

20. Based on Patz's review of the above documents and exhibits, he opined to the
following:

a, that Elite did not materially misrepresent any financial infornation provided
on the business license renewal applications in order to calculate and pay the
business license fee due and to renew its respective licenses;

b. that the Business Licenses Code of Ordinanccs of the City of Myrtle Beach,
South Cerolina, does pot state or provide any guidance on determining &
business’ primary classification or type based on volume of sales or
pexcentages of sales; and

c. that Elite was not provided any typé of warning or notice of violation from
the City of Myrtle Beach Business Licenses Division regarding its primary
business classification as a Pool Haj)/Arcade®

21.  Further, in support of Patz's above stated opinions, the uncontroverted evidence in

the record shows that McDowell never charged the Petitioner for submitting “a false application
for a business license, ... or filing of any false information with respect to the license or fee
required by this article-' under §11-27 entitled False application unlawful, which is somewhat
confosing and contrary to McDowell's basis and reasoning for revoking the Petitioner's 3 business

Jicenses in the first place Under § 11-35(3).

22.  Next, no definition for pool halt exists in the City of Myrtlc Beach's Zoning

¢ soc Affidavit of Petitioney’s Expert Witness Matthew R. Patz CPA attachied hereto os (Exkibit E).

-
£
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Ovdinance. See § 203-Terms and words used in Zoning Ordinance of the City of 'M’y}'dg Beach,
South Carolina. This was admitted to byAZom'ng Administrator Ken May at the hearing, .
Consequently, the City's Zoning Ordinance is silent on whether a poo! hall can allow the following
activities or uses: (2) dancing on a floor space less than}50 square fect, (b) c]m;ging an admissions
fee or cover charge to pay for security, and (c) playing live mq;jc.f Sec §202 Purpose and
interpretation of the Zoning Ordinance of the City of Myrtle Beach, Soutfz Carolina. |
‘23, . On July 9, 2013, City Coundl voted 3-2 to revoke Blite's:ky};ingss licenses
# 26941, # 26942, and # 26943 with Cc;uncilmen Wayne Gray and Mike Lowder and

Councilwomen Susan Grissom Means voting for revocation whije Councilmen Randal Wallace and

“* Micliae] Chestnut voting against it. However, Mayor John Rhoc!cs and Cquncilman Phxhp Render.
* did not vote because they were not present for the revocation hearirnig on June 25, 2013. A copy of

. City Council's Revocation Oxder is attached hercto as (Exhibit D).

24.  There is no.evidence in the Record on Appeal to support the incormrect

findings and conclusions of law from McDowell's testimony at the hearing and later adopted and-

‘incorporated into Paragraph 9 and 11 of City Council's Revocation Order. On the Contrary, City

Council's adoption of McDowell's improper findings and conclusions of law are untreasonable,
afbitraxy and capricious, and an obvious abuse of process for the following reasons. First, the
evidence presented at the revocation hearing by McDowell and the police officers in connection
with Pelilionér's applications for business licenses # 26941, #2642, and # 26943 together with the
advertisements and the activities of Petitioner in operating Elite throughout its existence failed to
prove that Petitioner obtained its ""business licenses through a fraud, misrepresentation, a false

or misleading statement, evasion or suppression of a material fact in the license applications'' as
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prescribed under § 11-35(3). Second, contrary (o McDowel's interpretation and implicatjon that
Art.iclc 1, § 11-21 et seq., Business Licenses >Ordinance, creates a business’ primary classification
or type based on volume of sales or percentages of sales, (which she relied upon in suspending
Elite's 3 business Jicenses), the ordinance's language docs not support her expanded interpretation
because no guidelines, standards or fixed rules exist for dctcnnining' a business’ primary

classification or type based on volume of sales or percentages of sales. See Pee Dee Chair Co. V.

City of Camden, 162 S.E. m (1932)(Court held Ordinances requiring business license orimposing
license or occupation tax must be construed liberafly in fa;/or of the citizen). This interpretation was
argucd’by Petitioner's Expert Witness Patz at the revocation hearing in opposition to McDowell's
suspension of Elite's 3 business licenses under Article 11, § 11-21 et seq., Business Licenses
Ordinance. Third, City Council’s decision to revoke the Pefitioner's 3 business licenses was
mmsohable, arbitrary and capricious, and an abuse of discretion because: ( 1) Elite’s pupishment
is so disproportionate to the alleged violation charged by the City as 1o be shocking to one's sense
of faimess; and (2) no prior notice and hearing on the merits occurred before Elite's 3 business
licenses were suspended by McDowell. The case law provides that administrative penalty of a
license revocation may be set aside when the puntishment is so disproportionate to the offense as
{0 be shocking to one's sense of fairness. 51 Am, Jur. 2d. Licenses and Permits §56 (2013). For

example, in the casc of City of Mankato V. Mahaney, 542 N. W. 2d 689 (Minn. Ct. App. 1996), the

Court found a City's decision to revoke a landlord's rental license upder a city code pmviéion forthe -

revocation or suspepsion of a license after three instances of disorderly use of a premiscs was
arbitrary and capricious, where the landlord acted responsibly in evicting the previous tenants and

attempted (o prevent further disruption by warning the new tenants that a third.noise violation would
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system at great expense for the purpose ensuring the welfare and saféty of its customers.

jeopardize the rental license. 1d. Here, Petitioner contends it was arbitrary and capricious o revoke
Elife’'s 3 business licenses # 26941, # 26942, and # 26943 when no prior violations had occurred,

and no warnings were issued prior to the suspension of the 3 licenses. Petitioner’s contention is

supported by the Court's reasoning and holding in the case of City of Mankato V. Mahoney. supra.
Furthermore, the Petitioner has always acled responsibly in complying with any of | the City's
additional requirements for licensor, such as employing private securily, and insta[iinga surveillance
25. Adoiation of McDowyell's improper findings and conclusions of law by &ﬁty Council
denied Petitioner a fair hearing, and constituted an obvioﬁs abuse process and its discretion.
26.  The Respondent's Order re\}olgipg the Petitioner’s business licenses # 26941, #
26942, and # 26943 is not based on any lcgally adxmss1ble ev1dence as a result of McDowell's

mcorr_ect interpretation and application of ArticleIl, § 1 1-21 et seq., Business LIOCHSCS Ordmancc,

-to the facts and circumstances of this case to show Pelitioner was Operaiing asa nightclub instead

of a pool hall As such, City Oouncﬂ‘s Revacation Order should be vacated by the Court on the
grounds that its decision to revoke Blite’'s 3 business licenses was unduly mﬂuenced and
prejudiced by McDowell's improper gross receipts argument. Accordingly, City Coungil's decision
to revoke lfeﬁlioner's 3 business licenses was arbitrary, unréasonable, and an obvious abuse of
process, and denied the Petitioner a fair hearing based on its adoption of Mcwacll‘s improper gross
receipts argument.

27. Pribf to the Order of Revocation, Petitioner was cngaged in the operation of
substantial business under 3 licenses issued by the Respondent. By virtue of the Order, it will

become necessary for Petitioner to close the business during the its busiest time of year and suffer
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irreparable damage from lost sales and business, which will continue if City Council's Revocation
Order is enforced against Petitioner pending the detennination of the Order’s validity by this Court.
Furthermore, Petitioner has spent large sums of monies iﬁ the business to comply with the Cily's
previous conditions for ob@ning the 3 business licenses in April 2013, and unless the revoeation
is stayed by an Order of this Court the Petitioner will go into default of its lease agreement with its
]andiord.
- 28. The evidence presented at the revocation hearing on June 25, 2013 'ﬁliled 1o prove
that Petitioner violated §11-35(3), or operated the business as a nightelub.
! 29.  Furthermore, on or about April 5, 2013, McDowell acknowledged in a written
narrative” her objection with zoning’s approval of Elite’s 3 business licenses #26941, #26942, and
#26943. For example, McDowell stated in hernotes, that “ZTom was a bit unclear asto the change
of opim‘o:; fof Zom'né ], but it is what it is and if zbding approved, then zaniixg will have to stand
behind their position should anything with the use of the business change after [Elite] open[s].”
Furthennore, McDowell “stated that Zoning would have to take the primary position on any

action related to the business use.” She noted that the City Attorney Tom Ellenburg (“Ellenburg”)

agreed with her position. However, the Recard in this matter reflects that Zoning was not allowed

1 “According to Ken, zoning is {inc with ihe business license applications for feod, bur, and billiards. Called Tom
Ellenburg for advice as the 3 business Heense applications refleet the Jevpest gross income coming form bar sales and not billiacds.
Tomn E. conferenced in me and Ken to discuss.  fen explained that Ite couldd not apprave or disapprove a use based upon
assumptions and that the applicant lad ntoved in a total of 8 paaltables und moved out rables and chairs. ... Kea allirmed o Tom
E. that he was comfortable with his approval. Tom E. acknowledged, but had questioned Ken on the change of opinion from the
meeting that was held on Mar, 26, 2013. Phone call endcd then Tom E. called me back. Tom was a bit uncleer as lo the change of
opinion, but it is what it is aud If zoring approved, then roning will have to siand behind their position skould enything with the
use of the business change afier they open. 1 further stated that Zouing would kave to take the primary pusition on any action
related to the business use, Tom E. agreed. mem.™ (Emphasis added.) (Business varzative written by McDowell on April §,2013,
attached hercto as { Exhibit F).)
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or failed to take the primary action against Elite’s alleged non-conforning use of operating as 3
Nightclub, as required under § 301, City of Myrtle Beach Zoning Ordinance.
30. §301, Administration and enforcemeat, provides in pertinent part:

If the zoning administrator orxr other appropriate code
enforcement officer determines that any of the provisions of this
ordinancc are being violated. He shall enforce the requirements
of the ordinance by notifying in writing the person responsible
for snch violation, indicating the nature of the vielation and
ordering the action necessary to correct it; or by ordering in
'wntmg the person responsible to discontinue the illegaluse ... ; or
by issiing an ordinaiice summaons®; or by taking any other action
authorized by Jaw to ensure comphancc with or to prevent violation
of the ordinance. .... Delivery of the written notice of violation and
order to correct or discontinue address; or by hand delivery to a
person of suitable age and responsibility al the address; or by affixing
the notice of viclation to the structure or on a sign at the address. §
301, Zoning Ordinance of the City of Myrtle Beach.

31. Based on Zoning’s failure “/o take the primtiary position ... [and] action’” related to

Elite’s non-conforming business use violation since it was the coutrolling department per
McDowell and City Attorney Ellenburg aﬁd provide;a waming, the Petitioner’s procedural due
process rights were violated under the South Carolina and United States Constitutions. Specifically,
the Petitioner was not afforded any notice or hearing prior to the suspension of her 3 business
licenses for an alleged business usé violation as requiredunder§ 301, City of Myrtle Beach Zoning

Ordinance. Accordingly, the Respondent’s Revocation Order should be set aside by the Court due

_ ¢ “[Tlhe ordinance summaons shall also serve as official notice of the zoning adiminisirator's interpretation of
the zoning ordinance and determinstion of the applicability of the ordinance to the land use.” § 301, City of Myvtle Bench

Zoning Ocdinance.
?Seen 7. -
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to the Zoning's non-compliance with the mandatory requirements under § 301, City of Myrtle
Beach Zoning Ordinance. |
32. Next, on June 18, 2013, Petitioner’s counse} Mark Goddard (“Goddard” ) scnt an
* email” to altomey Mike Baitle requesting production of information and names of witnesses to be
presented at the revocation hearing on June 25, 2013. Specifically, Goddard requested the
following discoved: (a) witnesses thé city plans lo call, (b) and any evidence the city plans to submit
to the Cily Council to support its position: (E-mail from aftorney Mark Gddgiard to Attomey Mike
Battle on .Iﬁne 16, 2013 attached as (Exhibit G).) However, 1o infom'ia"tidn,‘ names of witnesses,
or documents were produced by Respondent’s counse] until the day of the revocation hearing before
_City Council. Prior to the hearing, Respondent’s counsel B.altle produced a Book Exhibits titled
. “Elite’s Exhibits” by Respondent. But “Elite’s Exhibits? failed to include any pqlicc reports referred
10 10 June 2013 suspension letter from McDowell to Petitioner known as (Bxhibit A).
33.  Attherevocation hearing, McDowell testified tilat she was provided wxih a report
from Officer Stephanic James, another report from the Chief of Police Wamen Gall, and some
incidem‘reports which her testimony eﬁdenced that she relied upon in recaching her decisioq to
suspend the Pefitioner’s 3 business licenses #26941, #26942, and # 26943, (Tr. of Hr’gbefore City
Council dated June 25, 2013, p. 26, lines 2-5; p. 30, lines 24-25; p. 31, lines 1-25; p. 32, lines 1-5;
(Exhibit H).)
34. 'i'he failure of the Respondent to provide the Petitioner with the above-mentioned
Police Reports referred to in (Exhibit A), and previously requested by her counsel in (Exliibit G),

deprived her of a fair hearing because she had no ability to challenge the information contained in
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the Reports. As such, Pelitioner’s procedurat due'process rights were violaled under the South
Carolina and United States Coristitutions.

3. All coilditions pfecédgnt ta the :b.ringing pf this Appeal have occurred or been
performed.

36.  Pclitioner has no plain, speedy, or adequate romedy of law for the harm (o be caused

by the Respondent’ glblumyandwpr10101w, and upreasonable revocation of its 3 business licenses

. B 26941, # 26942, and # 26943 as préseribed under § 11-353).

Vet

37, Pelitioner is entitled t6 a Témparary Restraining Order and Temporary Injunction
staying Respondent’s Order revoking Petitioner's 3 business licenses # 26941, # 26942, and #

26943, until such time as the Court determines the Order's validity at a scheduled hearing on the

L L IO PR .

" merfs, U

Do

'PRAYER FOR RELIEF
WHEREFORE, Peti Lionci- Elite prays for the following relief:

1. That the Court stay the Respondent’s Order revoking Pefitioner's 3 business
" licenses # 26941;# 26942, and # 26943, by and through the issuance of a
'[‘emporary Restmmmg ‘Order and Temporary Injunction uatil such time

as a deténnination can be made of the Revocation Order's validity by the
Court; )

2. Respondent file, by Angust 15,2013, a complete iranscript of the hearing that
led to revocation of Petitioner’s 3 business licenses # 26941, # 26942, and #
26943;

3. That City Council's Revocation Order was tainted by its adoption of
McDowell's incorrect findings and interpretation/application of Article 11,
§11-21 el seq., Business Licenses Oidinance to the facts of this case
in suspending the Petitioner’s 3 business licenses. This denied Petitioner a
fair hearing, and, therefore, violated its procedural duc process rights under
the South Carolina and United States Constitutions;

4. That Respondent's Order made and entered on July'9, 2013 revoking the
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Pctitioner’s 3 busingss licenscs # 26941, # 26942, and # 26943 be vacated
and set aside on the grounds that City Council's decision was arbitrary,
wnreasonable, and an obvious abuse of process. Specifically, the cvidence
presented during the revocation hearing failed to establish: (1) that Elite had
obtained its 3 business licenses through "misrepresentation, fraud, or
deception™ as prescribed under § 11-35(3) of the Business Licenses
Ordinance; and (2) that Elite operated as a nightclub instead of a Pool hall;

Additionally, Petitioner’s procedural due process rights were violated under
the South Carolina and United States Constitutions because she was not
afforded notice and a hearing regarding an alleged non-conforming use
violation pror to the suspension her 3 business licenses. Notice is a
requirement of § 301, Zoning Ordinance of the City of Myrtle Beach.
Accordingly, for these reasons the Court should sct asxde the City Council’s

revocation Order.

Awarded all cost and fees, and such other and further relief that this Court
deems just and proper.

BELLAMY, RUTENBERG, COPELAND, EPPS.,
GRAVELY & BOWERS, P.A.
Post Office Box 357
" Myitle Beach, SC29578-0357
843-448-2400
Attorneys for the Petitioner

Howell V. Beliamy,
Howell V. Bellamy, Jr.

Muyrtle Beach, South Carolina

August 9, 2013

~
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. BATTLELAW I'IRM, LL.C
ATTORNEYS AND COUNSELORS AT LAW
1200 MAIN STREET
POST OFFICE BOX 530
CONWAY, SOUTH CAROLINA 29528
TELEPHONE (843) 248-4321
FACSIMILE {843) 248-45 12

. wavw.balllevaught.com
MICHAEL W. BATTLE "M: KIRK BATTLE
E-Mail Address: mbmile@hauicysyrhi.com E-Mail Address: kbargle@ bonicvaughl.com
TAMES R, BATTLE.-0 \ )

E-Mail Addhi:’i’iﬁgm@pn_;m‘gm-m' -

September 13, 2013

Howetl V. Bellamy, I1I
Bellamy Law Firm .

PO Box 357

Mynle Beach, SC 29578 .

RE: K & S Foundation, LLC dfb/a Elite
C/A No.: 2013-CP-26:04103

Dear Howell:

Enclosed and served upon you by, regular mail please find a copy of the City of Myrtle Beach's
Response to Amended Appeal from Order of City Council in conoection with the above matier.

Very truly yours,

Mi\hael W. Battle””
Enclosure: stated.

c. Tom Ellenburg
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STATE OF SOUTH CAROLINA FOR THE FIFTEENTH JUDICIAL CIRCUIT
IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY : CASE NO.: 2013-CP-26-04103

K & S Foundation, LLC, d/b/a Elite,

Plaintiff,
RESPONSE TO AMENDED APPRAL
VSs. - | ¥ROM ORDER OF CITY OF MYRTLE
BEACH CITY COUNCIL
City of Myrile Beach,
Defendant.

Pefendant City of Myrtle Beach (City) responding fo the amended appeal of Plaintiff K & S

Foundation, LLC, d/b/a Elite (Elite} would respectfully show to the Court:

STATEMENT OF APPEAL

Elite appeals from the decision of City Council to revoke Elite’s business licenses #
26941, # 26942, and #26943. City Council found Elite’s business licenses should be revoked
because those business licenses were obtained by Elite through a fraud, misrepresentation, a faise '
or misleading statement, evasion or suppression of a matedal fact in the ficense applications.
City Council's findings were based upon the evidence presented at a hearing on the merits held -
June 25, 2033. Elite and its attomey, Howell Bellamy, 111, together with the business license
adminisieator, Mary McDowell, and her artorney Michael W. Battle were present and
participated in the hearing before City Council. On July 9, 2013, City Council voted in open
session lo revoke Elile’s business licenses.

STANDARD OF REVIEW
Where the c_i[y council of a municipality has acted after cansidering all of the facls, the

court should sot disiurb the finding unless such actjon is arbitrary, nnreasonable, or an obvious
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abuse of its disc’rction. Gay v. City ofBeaufart 364 S.C. 252, 612 S.E.24 467 (S.C.App.,2005);
Bob Jones Univ., Inc. v. Ciry of Greenville, 243 S.C. 351, 360, 133 S.E.2d 843, B47 (1963). A
decision of City Council will not be disturbed if there is evidence in the record to support its
decision, Hi.rto\}'ic Charlleston Foundation v. Krawcheck, 313 S.C. 500, 443 S.E.2d 401 .
(CLApp.1994). A court will refrain from subsﬁlulting its judgment far that of the revicwing body,
even if it disagrees with the decision. Talbot v. Myrtle Beach Board of Adjustment, 222 5.C. 165,
72 S.E24d 66 (1952). |

ARGU]\\(I_ENI‘

: Elile\claims lhe,evidcncé presented during the revecation hearing failed to establish: (1)
that Elite had obtained its 3 business licenses throi:gh “misrepresentation, frand, or deception” 8s
prescribed onder § 11-35(3) of the Business Licenses Ordinance; and (2) that Elite operated as a
nightclub instead of a poot hall. The question for the Cimuit Court is whether there is any

evidence in the record thatsipports City Council’§ finding that Efite had obtained its 3 business

licenses through a fraud, misrepresentation, a false or misleading siatement, evasion or
. suppression of a material fact in the license applications. § 11-35(3) Ordinance of the City of

‘Myrile Beach, South Carolina. The City coatends there is aniple evidence in the record to

support City’s Council’s ftndings.

a) Elite’sapplication.

On March 25, 2013, Brooke Iicnnedy applied for three business licenses to operate a
drinking place, eating place and pool hall/arcade on one premises under the trade name Elite in a
C3 zoning district adjoining Grissom Parkway in Myrf!e Beach, SC. Ms. Kennedy was made
aware during the application process that her husband had tried to hold himself out as being her -

and that it was jimportant thar the integrity of the business license application process be
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observed. R 23/3-19}. During the application process Ms. Kennedy was also informed that 3
C3 zoning district did not permit night clubs and that she could not operate a night club at that
location. The difference.betwccn a night club and a drinking place, eating place and pool
hall/arcade is focused on the primary purpose of the l;usincss and the size of any dance floors
that are provided for customers. A restaurant, dining room, or similar establishment where a
daace floor of 150 square feet or Jarger is provided for guesfs is defined as a night club in the
City’s zoning ordinance. § 204.82 Ordinances of the City of Myrtle Beach, South Carolina.

Ms. Kennedy appeared to understand lix;rlxitaﬁons for the C3 zoning district and completed
the applications for a drinking place, eating place and pool hall/arcade. She represented that the
premises had 2 coin operated pool tables from Rosemary Coin, two pool tables that did not take
money and they Anticipated installing a bowling alley. [Ex. 3] Ms. Kennedy was asked if she
planned to collect a cover charge for entrance to her business. Ms. Kennedy stated that she
would not collect a cover charge and she signed a statement on I(/lamh 25, 2013, which contained
the foliowing statement: “I Brocke Kennedy state that Elite will oot charge admission or a cover
charge.” [R. 23 - 8/13; Ex. ).

by Elite’s rni.slrepreseyz'tatiorz. Jalse or misleading statenicnt, evasion or suppression of a

material fact.

Soon after the business license was issupd, Elite held itself out to be a night club in_'i(s
advertising and in its ptesence in the social media. Sce Elite Ultra Lounge Facebook page. [R.
118 - 5-12]. The police witnesses who testified during the hearing before City Council stated,
during their observations of the operation of Elite they noticed the pool tables on the premises
had been pushed aside to the walls leaving open a center space where a dance floor of 150 square

feet or larger was provided for guests; a DJ was used to play music at Joud volumes and at times
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a cover charge was collected for admission to Elite. The witnesses identified one of the face
book photos which showed a long line of customers waiting to gel inside Elite and which showed
security barriers that had been insalled to direct the flow of pco;;]e in line waiting to get inside
Elite, The ?ouing administrator testified that Elitc was being operated as a night club in violation
of the City’s zoning ordinances. [R 82 - 2/3]. The manager of Elite testified he could not have a ;
successfitl business at that location if he did not have a DJ and the Facebook advertising for D.J.
and party promotions for Elite. [R 116 ~21/25]

City Council found that the evidence proved that Elite obtained its business licenses
lhrough a fraud, nﬁsrcpresgutati‘on, a false or misleading statement, evasion or suppression of a
material fact in the license applications. The evidence presented at the revocation hearing by the
business license administrator in connection with Elite’s applications for business licenses
together with the police officers’ testiznony, the agvcnjsgfnznts in s‘ociq‘l media and the activities
of the 3pplim“miin,ppex(at;ing Elite as a night club Q1;oughogt its existence show. City Council’s
finding isvsup‘pp:tedlby the evidence in the record. . ., ., C L,

c) Quc pracess. '

Elite claims that its due process rights Werf.: violated when its business licenses were -.
revoked. Due process requires (1) adequate notice; (2} adequate opportunity.for a hearing; (3)
thelright to introduce evidence; and (4) the right to confront and cross-examine witacsses. Clear
Channel Outdoor v. Ciry of Myrtle Beach, 372 S.C. 230, 232-36, 642 S.B.2d 565, 566-68 (2007).
Elilc was provided all of the requirements of dve process in the hearing held June 25, 2013. Elite
was given writien notice of the June 25, 2013, hearing by cenfﬁed mail dated June 10, 2013. In

the notice Elite was notified of the business license suspension, the cause of the suspension, the
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date and location of the revocation hearing and Elite was given a copy of the oﬁiﬁance it had
violated.

Elite appeared at the hearing represented by its attorney, Howell Bellamy, T1.- On Elite’s
behalf, Mr. Bellamy participated in the hearing, presented evidence and his client’s case and he
cross examined the witnesses who testified on behalf of the business license administrator, The
basis of Elite’s due process claim focuses on the business license administrator’s suspension of
its license. Elite’s claim of a due process violation arising from the suspension by.the business
license administrator was made moot by the merits hearing in which City Council decided that
Elite had obtained its business license through a fraud, misrepresentation, a false or misleading
statement, evasion or sui:pression of a material fact in the license applications. Elite's due
process claims are meritless,

d} Elite’s appeal is not based.on the record.

Elite has approached the appeal as if it were a trial de novo on the merits of City
Council’s Order. Elite seeks to introduce new evidence and new theories in its amended notice
of appeal. The City objects to Elite’s attempt to introduce new evidence in the form of exhibits

and documents by altaching those items to its notice of appeal and amended notice of appeal.

- Appeals lo Circuit Court are governed by Rule 75, SCRCP. Rule 75 requires appeals to the

circuit court to be made upon the original record in the lower court or administrative agency or

- tribunal;- Rule 75, SCRCP. (Empbasis added).

The City would respectfully repeat the above stated standard of review. A decision of
City Council will not be disturbed if there is evidence in the record to support its decision.
Historic Charlesron Foundation v. Krawcheck, 313 S.C. 500, 443 S.E.2d 401 (Ct.App.1994).

(Emphasis added). A courl will refrain from substituting its judgment for thart of the reviewing
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— body, even if it disagrees with the decision. Talbor v. Myrtle Beach Board of Adjustment, 222
S.C. 165, 72 S.E.2d 66 (1952). |
" CONCLUSION

For the forgoing reasons, the City mspcclfully.requests that the Court dismiss Elite’s
appeal and affirm the decision of the City Council of Myrtle Beach. The record amply supports
Cily Council’s decision to revoke Elite’s business licenses on the grounds thal they were
obtained through a fraud.. mistepresentation, a false or misleading statement, evasion or
suppression of a'material fact in the license applications. § 11-35(3) Ordinance of the City of

Myrile Beach, South Cavolina.

Voo A il
Miclieel W. Battle 5
BAYVLE & VAUGHT, P.A.

P.O. Box 530

Conway, SC 29528

(843)248-4321

Attorney for Defendant City of Myrtie Beach

. September 13, 2013
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY CIVIL ACTTON NO. 2013- CP-26- 5009

K & S Foundation, LLC, d/b/a Elite

~

Appellant,

TO RECONSIDER, ALTER AND AMEND
THE COURT’S ORDER AFFIRMING THE
THE REVOCATION OF °S APRELLANES
THREE BUSINESS LICENSESRURSUARY
TO RULES 52 AND 58(E), SCBiP — <
=
B 2% = =
(=]

)
)
)
)
)
;
) NOTICE OF MOTION AND MOTION
)
)
)
The City of Myrtle Beach, )
)
)

"—\
. Respondeat. ) : =y

s~

.
~
TO: ATTORNEY MIKE BATTLE ON BEHALYF OF THE RESPONDENT TS CIFY

OF MYRTLE BEACH.

i

YOU WILL PLEASE TAKENOTICE that the Appellant, K & S Foundation, LLC, d/b/a
Elite, hereby moves the Court to Reconsider, Alter or Amend its Order affiming City Council’s
Order revoking its 3 business licenses because no probative and competent eviderice exists in the
record to support City Couricil’sunanimous® decision. Specifical ly, thereisno evidencein therecord
to support City Councﬂ's findings and conclusions that Appellant had obtaiﬁeci its 3 business
licenses through a “fraud or misrepresentation or a Jalse or misleading statement or evasion or
suppression of a mnaterial fact in license applicationfs}” under §11-35(2) of the Business License
Ordinance. Accordiagly, City Council’'s decision was arbitrary, ;mreasonable, and an obvious abuse

of process because no probative and competent evidence existed in the record on appeal 10 support

'On July 9, 2013, City Council voted 3-2 to revoke Elite's business licenses # 26941, # 26942, and # 26943 with

" Councilmen Wayne Gray and Mike Lowder and Couacilwomen Susan Grissom Means voting for revecation while Councilmen

Raudal Wallace an Michacl Chestinat voting against il. However, Mayor John Rhodes and Councitman Philip Render did not
vote becausc they woee not present for the revocation hearing on June 25,2013,
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its revo;:ation of Appellant’s 3 business licenses #2694), # 26942, and it 26943,

The Court’s Order was filed on September 30, 2013, and received by Appellant’s counsel
on Monday, October 3, 2013,

This Motion is made pursuant 10 Rules 52 and 59(e), SCRCP, based on the Cowrt’s failure
to decide or explicitly rule on issues raised and argued by the Appellant in its Amended Appeal
filed on Friday, August 9, 2013, and, further, raised and argued at hearing before the Court on
Tuesday, September 17, 2013. ' |
& ’1“he Appellant’s specific exceptions? to the Court’s Order as follows:

1. The Court erred ‘in failing to find and conclude what the Appellant did that

constituted a violation of the ordinance. It held only that the Apf;e!iant was guiity of fraud or
-misrepresentation or a false or misleadirig Stateinent or evasion Orsupplessloz‘ of 2 material fact in
the license application. That is not a finditig of a violation of ths ordinance, but just é‘statérm;:nt of
different requirements of the ordinance. . - ’
2. The Court erred in failing to find and conclude that the Responde‘xit’s Revocation
Order failed to comply with the case law and the requiremeats of Riile 52 SCRCP’. Spebiﬁ_gially,
the Revocation Order féiled to “find the facts specially” for each of the elements of fraud or

misrepresentation establishing the Appellant®s guilt under §1 1-35(3‘) of the Cify of Myrtle Beach

e Appellant incorporates all issues raised and argued 3n its Amended Appeal filed on August 23, 2013,
Memorandom of Law in Suppon of its Amended Appeal filed on September 18, 2013, and, lastly, presented und argued at the
hearing before your Court on September 17, 20)3. :

3Rule 52, SCRCP pruvides that “{i]n all acljons tried upon the facts without a jury ... the court shall find facts specially

the judicial system.” Id, at 132, 568 $.E.2d at 343, citing Coblc v. Coble, 300 N.C. 708, 712, 268 S.E 24 185, 189 (N.C.1980). A
lower court is not required 10 sef out findings on all the myriad factual questdons arising in a particular cuse, but the findings must
be suflicient to allow this Cow, sitting in its appellate cupacity, 10 ensurc the Jaw is faithfully executed below. Ia,
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Business License Ordinance.
3. The Court erred in failing to “find the facts specially” for each of the elements of
fraud or misrepresentation in its or&erl establishing the Alnpe]l;nt’s guilt under §11-35(3) of the
Beach Business License Ordinance as required by Rule 52, SCRCP.
4. The Court erred in- failing to find and conclude what degree of evidence had to be
shown to supportva&chaxjgg of violation of the ordinance, in- particular whether a claim of fraud or
misrepregcgtatjon requires.a heightened standard of proof.
5. The Court erred in failing to find and conclude what evidence supported its finding
of fraud or misrepresentation by the Appellant.
6.. The Court erred in. failing to find and‘ conclude that-the City is required to prove
all 9 elt;rnents of common law fraud or misrepresentation to support a violation of the ordinance _
by the Appellant.

7. The Court erred in failing to find and conclu-de that the all_cgcd fraud or
mistepresentation was not connected with statements made in the Appellant’s 3 business. license
applications submitied on March 25, 2013. /

8. The Courterredin failiing to find and conclude that the Appellant had complied with
all expressed conditions of its 3 business licenses. Specifically, the Appellant was not chzirged with
violating §11-35(2) of the Business Licenses Ordinance. This subsectidn applies only when “A
licensee kas breached any condition upon which his license was issued or Jias Jailed to comply
with flze provisions af this ;rrticle.” §1 1-35\(2) of the City of Myrtle Beach Business License

Ordinance.

Page 3 of 7

0063



9. The Court erved in failing to find and conclude that the Appellant had complied with
all provisions of the ordinance.

10.  The Court erred in failing to find and conclude no evidence of intent to deceive
exists in the record on appeal 1o support a violation of the ordinance by the Appeliant,

11. The Court erred in failing to find and conclude that the Appellant had not submitted

. " false application|s{ for a business licensefs], ... or Jilfed] ... any falséinfoim ation with respect

to the license[s] or feofs] required by this ‘article-"" under §11-37 datifléd False application
untawful, of the Business License Ordinance. McDowell never cliarged the Appellant with violating
§1 1-27 of the Business License Ordinance.

12, The Court erred in failing to decide what the City’s zoning and licensing
.ordinances mean, or whether they are clear rather than vagie, and Whizﬂx@rtﬁeywézémterprctcd
cica:ly, consjstentl}r, 6bjecﬁvely, uniformly and in a way that gave Appellant fair ridﬁcé of their
meaning and is ‘ob]jg:‘nions'. | -

13. The Court erred in failing ‘to find and conclude what in fact was the
evidence in the record to support thé finding that Appellant’s Match, 25,2013 license applications
were obtained through fraud or misrepresentation.

14.  Tbe Court erred in failing to address and rule on Appellant’s claim of disparate

-~ enforcement-of the ordinances. —- -~ - - - -
15, The Court erred iﬁ failing to address and rulc on Appellant’s argument-that the City’s

procedures and arbitrary findings violated due process.
16. The Court erred in failing to find and conclude that McDowel) (“McDOWe;lI”)

exceeded her jurisdiction, discretion, and lawful authority as the City's business licensc inspector -
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‘

by incorrectly interpreting and implying that the ordinance creates aprimary business classification

N

based on a business’ volume of sales or percentages of sales! when no pui delincs, standards or fixed
1 gu

- , rules exist to support her expanded and unreasonable mterpretation that the ordinance, As such, her

primary business c]assiﬂcation interpretation is conlrary to the Scope and intent of the ordinance’s
r clear language. . ;
(m | 17. The Court erred in faiting to find and conclude thét McDoweH’s incorrect
| ' interpretation and Va[')‘x()l'i%:;tién of ﬂ;e éfc.!inanCe n suspending the A‘ppellant's 3 business licenses #
| ‘ 26941, # 26942, and # 26943 \;vas ;;n obvious abuse of process.
| 18. AThe Coux{ emed in failf;g té find and conclnde‘that City Council’s decision was
arbitrary, unreasonable, and anA obvi;ns' abusrc" of process because it was based on McDowell's
- improper “primary business classiﬁ;:aﬁon a@mﬁ” whfch she relied on in suspending the
| Appellant’s '3 business licenses # 26941, # 26942, and # 26943

¥9.  The Court erred in failing to find and conclude that the Business License Ordiﬁancc

'

5 Respondent's Notice of Dusincss Licensc Suspension letter provides in pertinent part es follows:
. ‘ Thereason for thwe immedinte suspension and Pproposed revocation of (he business licenses for Elite isthat it hes
been determined from pofice repores that the bushicss leenses appear to have been obtained through
misrepresentation, fruud, or deception which are grounds for Tevocalion of a business license under §11-35
i

o).

The gross reeeipts reported en the Heense renewal for the pool hatl/arcade business constitute 1 7% of ‘your total *
gross, the grass reeeipts reported fior your food sales coastitute 21% of your tatal grass, and the grass receipts
reparted for the abeshol business constitute 62% of your lolal gross. The gross reccipts reported reflect the
primary business is coming from the sale of alcohol and not billiaxds.
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does not state or provide any guidance on determining a business’ primary classification or type
based on volume of sales or percentages of sales.

20.  The Court erred in failing to find and concludc that Appellant did not matcxmlly
misrepresent any financial information provided on its business license 1enewal applications in
order to calculate and pay the business hcense fee due and to renew its respective licenses.

21.  TheCourterr ed in failing to find and conc]ude that no ewdence cmstod din @ the Record
on Appeal that Appellant vzoiatcd §1 1-35(3) of t.hc;—Buamcss LlCcnses Ordinance.

22.  The Court erred in fwling to find and conclude thal City Council’s decision was

arbitraxy, unreasonable, and an obvious abuse of process becausc no evidence existed in the Record

on Appeal to support its rcvocanon of Appellant s3 busmcss hccnscs # 26941 # 26942 and #

26943.

CONCLUS ION

WHEREFORE based on the for egoxug reasons and exceptions, and upon such other
arguments and submissions of counse] as may be reviewed by the Court, the Appellant respectfully
requests the following reliet from its order: |

L ﬁeconsidMug and vacating your Order ﬁle& on September 30, 2013;
2. Alternaltively, altering and amending your Order to specifically consider the
questions, issues, arguments and grounds raised by Appellant and make a

" ruling thereon; and

3. For such other and further relief as this Court deems reasonable and proper.

YOU WILL PLEASE TAKE FURTHER NOTICE that this Motion is based on the

the record heretofore made in this matter, together with any and all applicable laws, ordinances,
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slatutes, rules, regulations, judicial decisions or other maiters, which may constitute controlling or

l ’. ) persuasive on any issues raised in the record herein, and argued at the hearing on September 17,

N 2013.

[ - BELLAMY, RUTENBERG, COPELAND, EPPS.,
L . GRAVELY&BOWERS PA. -
' Post Office Box 357 :
rrtle Beach, SC 29578- 0357
848-448-2400

i f°fmﬁxwtw£ooo i

Howell V. Bellamy, Tif°
Howeli v. Bellamy, Jr.

Muyrtle Beach, Soutb Carolina

October 11, 2013
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IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CIVIL ACTION NO. 2013- CP-26- 5009

STATE OF SOUTH CAROLINA
COUNTY OF HORRY

K & S Foundation, LLC, d/b/a Elite

)

)

)

)

)

)

Appellant, )
)

v, )}

)

The City of Myrtle Beach, )
L)

Res;gondent )

Gravely & Bowers, P.A_, Counsel forthe Appellant, in the above-captioned action, certify thatI have
this day HAND DELIVERED a copy of Appellant’s Notice Motion and Motion o Recousidér, Alter
.
or Amend the Court’s Order affizming City Council’s Order revoking its 3 business licenses to the
 following address:

VI4 Hand Delivery

Michael Battié, Esq.
1200 Main Street

Contway, SC 29528 | 9\;&,@&, V—Eajk ék

Howell V. Bellamy, I (/

Myrtle Beach, S..C. 29577
Octaber 11, 2013
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STATE OF SOUTH CAROLINA FOR THE FIFTEENTH JUDICIAL CIRCUIT

_ , IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY . CASE NO.: 2013-CP-26-04103

K&S§ Foundation, LL.C, d/b/a Elite,

Plaintiff, CITY OF MYRTLE BEACH’S
» RESPONSE TO PLAINTIKFS’
Vs, MOTION TGO RECONSIDER
City of Myrtie Beach,
Defendapt,

Defendant City of Myrile Beach (City) responding to the Plaintiff’s Motion to Reconsider would

respectfilly show to the Court:

appeal from a city counci] decision is a request for a review of 6ity councit’s dccisi(;h to
detemn'ﬁe whether that decision js arbitrary or capricious. Gay v. City of Beaufort 364 S.C. 252,
612 S.E.2d 467 (S.C.App.,2005). Requests for findings are not necessary for purposes of review.
The findings of city council, to the extent that the court adopts them, shall be considered as the
findings of the couit. If an opinion or memoranduin of decision is filed, it will be sufficient if the
findings of fact ar;d conclusjons of law appear therein. Rule 52, SCRCP. The Court’s Order

plainly.states: “After revicwing the record on appeal and consid cring standard of review for such

apﬁeals, I find that the decision ot the Myrtle Beach City Council should be affirmed on the
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‘wrounds that there is evidence in the record to support City Councils’ decision.” Plaintiff has not
raised any material néw evidence or points of law in its motion to justify reconsidering, altering
or amending the Couit’s original Order. |

Where the cily council of a municipality has ac%ed after considering all of the facts, the
court should not disturb the finding unless such action is arbitrary, unreasonable, or an obvious
abuse of its discretion. Gay v. Cir_;; of Beaufort 364 S.C. 252, 612 S.E.2d 46‘7l(S.C.App.,2005);
Bob Jones Univ.,, Inc. v. City of Greenville, 243 S.C.. 351, 360, 133 S.E.2d 843, 847 (1963). A.
decision of City Council will not be disturbed if there is evidence in the record to support its
decision. Historic Charleston Foundation v. Krawcheck, 313 S.C. 500, 443 S.E.24d 401
(Ct.App.1994). A court will refrain from substituting its judgment for-that of the reviewing body,
even if it disagrees with the decision. Talbot v. Myrtle Beach Board of Adjustment, 222 S.C. 165,
72 8.E.2d 66 (1952). |

CONCLUSION

Defendant City of Myrtle Beach contends that the Court need not make the additional
individual findings requested by Plaintiff because it is obvious from the Court’s Order that the
findings and conclusions of City Council have been affirmed by the Court. Defendant requests

that the Circuit Court disiniss Plaintiffs Motion to Reconsider.

S/ Weckacl 2. Cattle

Michael W. Batile

BATTLE & VAUGHT, P.A.

P.O.Box 530

Conway, SC 29528

(843)248-4321

Attorney for Defendant Cily of Myrlle Beach

QOctober 22, 2013
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Common Pleas

Clerk : Melanie Huggins-Ward DUPLICATE
PO Box 677
Conway, SC 28528
(843) 915-5080

Received From:  Bellamy, Howell V fil

Paying for: K & S Foundation LLC,

Transaction Type: P\ayment
Payment Type:  Check

Date:. 6/26/2013
Receipt #. 905093
Clerk- c26tturner

Reference #: 55632
$25.00 Comment:
Non-Refundable

Tolal Paid: $25.00
Case # Caption " Previous Balance Amount Paid Balance Due
2013CP2604103 K & S Foundation LLC , plaintiff, et al VS $25.00 $25.00 $0.00

Myrile Beach City Of

Total Cases: 1

$25.00 $25.00  $0.00

ReceiptSingleCase.rpt V6.3 (Horry Custom)
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STATE OF SOUTH CAROLINA " | FOR THE FIFTEENTH JUDICIAL CIRCUIT
' IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY CASE NO.: 201 3-CP-26-04103

Ké&s Foundation, LLC, d/b/a Elite,

Plaintiff, ) CITY OF MYRTLE BEACH’S
RESPONSE TO PLAINTIFES’
vs. . MOTION TO RECONSIDER
City of Myrtle Beach,
Defendant,

Defendant City of Myrtle Beach (City) responding to the PlaintiF's Motion 1o Reconsider would

respectfully show to the Court.

Plaintiff has requested the Circuit Court make individual findings of fact and conclusions
of law'in Plaintiff's Motion 10 reconsider. Plaintiff has mischaracterized the nature of the
appellate proceeding beforc the Circujt Cowrt. Appeals to Circuit Cowrt from City Council are
not -actions tried upon the facts without a jury or with an advisory jury. Rule 52, SCRCP. An

appeal from a city councij decision is a request for a review of city council’s decision to

. determine whether that decision is arbitrary or capricious. Gay v, Gity of Beaufort 364 S.C. 252,
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grounds that there is evidence in the record to support City Councils’ decision.” Plaintiff has not
raised any material néw evidence or poiats of law in ils motion\ to justify reconsidering, altering
or amending the Court’s original Order. |

Where the city council of a municipality has acted after considering all of l};e facts, the
court should not disturb the finding uqlc;s_ su-c‘n action is arbitrary, unrcasoﬁable, or an obvious
abuse of its discretion. Gay v. Ci;_v of Beaufort 364 S.C. 252, 612 8.E.2d 467 (S.C.App.,2005);
Bob Jones Univ., Inc. v. City of Greenville, 243 S.C. 351, 360, 133 S.E.2d 843, 847 (1963). A
decision of City Council will not be disturbed if there is evidence in the record to support its
decision. Historic Charleston Foundation v. Krawcheck, 313 S.C. 500, 443 S.E.24 401
(CLAPpP.1994). A court will refrain from substituting its judgment for'that of the reviewing body,
even if it disagrees with the decision. Talbot v. Myrtle Beach Board of Adjustment, 222 S.C. 165,
72 S;E.Zd 66 (1952).

CONCLUSION

Defendant City of Myrtle Beach t_:ontcnds that the Court need not make the additional
individual findings requested by Plaintiff because itis obvious fromn the Court’s Order that the
findings and conclusions of City Council have been affirmed by the Court. Defendant requests

that the Circuit Court dismiss Plaintff’s Motion to Reconsider.

s/ Wechaet 2. Bavrle

Michael W. Baltlc

BATTLE & VAUGHT, P.A.

P.0O. Box 530

Conway, SC 29528

(843)248-4321

Attorncey for Defendant City of Myrtle Beach

October 22,2013
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NOTICE OF APPEAL IN A CIVIL CASE

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
‘ Court of Conimon Pleas

William H. Seals, Jr., Circuit Court Judge

Case No. 2013-CP-26-04103

K N'S Foundation, LLC, d/b/aBlite ................... ... . .. Appellant

City of Myrtle Beach

NOTICE OF APPEAL

- KN S Foundation, L.L.C d/b/a Elite appeals the first order of the Honorable William H. Seals,
Jr. denying its amended appeal filed on September 30, 2013.  Appellant received written notice of
entry of this order on October 1, 2013, Further, K N S Foundation, LLC d/b/a Elite appceals the
second order of the Honorable William H. Seals, Jr. denying its motion to reconsider pursuant to
Rules 52 and 59(¢), SCRCP, filed on November 6,2013. Appecllantreceived written notice of entry
of this order on November 8, 2013.

llamy, Rutenberg, Copeland

(e A

Howell V. Bellamy, 1II (S. £*. 3ar #.66575)

hbellapfviti@bellam law.c&‘(

I 11V. B (8=C/. Bar #68543)
ellamylaw.

1000 29* Ave. N.

Mytile Beach, S. C. 29577

{(843)-448-2400 Phone
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Michacl W. Batile

Battle Law Firm, LLC -

.-Post-Office Box 530

Conway, South Carolina 29528
843-248-4321 Telephone

mbattle@batitevaught.com . .

Attomey for Respondent

Thomas Eugene Ellenburg
City of Myrtle Beach
P. O.Box 2468

- Myrtle Beach, S. C. 29577

843-918-1009 Telephone
tellenburg@cityofmyrtlebeach.com

Attomey for Respondent
December 2, 2013

Myrtle Beach, S. C. 29577

(843)-448-3022 Facsimile
Allorneys for Appellant

Law Offiges of John M. Leiter, P. A.

w2 .
Joimy/¥1. Leiter (S.C. Bar #3187)
ileiter(@48th.com
1203 48™ Ave. North, Ste 109
Myrtle Beach, S. C. 29577
(843)-449-1451 Phone
Attomney for Appellant

Derfner Altman & Wilborn, LLC

 Armand G. Deran@t; Bar # 1650)

aderfner@dawlegal .Gom
P. O. Box 600
Charleston, S. C. 29402
(843)-723-9804 Phone
Attorney for Appellant

ol
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HOWELL V. BELLAMY, 4R,

JOHN K. AUTENBERY (1230-2012)
JOHN £, OOPELAND

CLAUDE M. EPPS, JR""

DAVID R. GRAVELV®

M. EOWIN HINDS, JR,
JLL F. GRIFFITH
DAVID @. MILLER™*

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS. P. A.

C. WIHFIELD JOHNION, i
DOUGLAS M, 2AYICEK

Arroansys ar Law LARIINC, DASEY -+t
ROOERT 5. SKELYON™
1000 201 Avexur Norxg botinp byl
PPO.Box 357 ASHLEY P. MOARISON -
> GECORGE W. REDMAN, 1™
MyrrrR BrAGH, Soun: CAnorina 20578 BENIAMIN A Brttoom

FHILUP k. ALBERGOTTI
. HAYES K.5TANTON

JAMEB E. Hita, ur* “****

KIERSTEN M, GORDON""****

TELEPIIORE (843} 448-2400
TEIERCOPINR {843) 248-3022

FELLOW OF THE

or
~ALSO 2EMDER OF NOITH CARCALYA BAR

**CERNEED MEOWTOR
**=RETRAD
sresdrak TAXAL ION
TETSSMEADER OF NC DAR OpLY

AT CAWYERS

Writer's Direct Line: 843-282-5393

L-Moil: LheariGiBellampLaw.com

December 9, 2013

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
S. C. Judicial Department

1015 Sumter Street

Columbia, South Carolina 29210

Re: KNS Foundation, LL.C d/b/a Elite vs City of Myrile Beach
Casc No. 2013-CP-26-04103
Dear Ms, Kitchings:

Eaclosed for filing, is the Appellant’s Amended Notice of Appeal in the above-referenced
matier. Please file the original and return a clocked copy to me in the enclosed self-addressed,

stamped envelope. Also, enclosed is our check for $100.00 made payable to South Carolina Court
of Appeals, dated December 4, 2013 and our proof of service of each document,

We are serving a copy of this letter on. counsel for the Respondent. [ appreciate your
assistance in this matter and shonld you have any questions or concerns, please give us a call at 843-
282-5393,

With kindest regards, I remain
Sincerely,

- BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P A,

Aepons Tl

Lyna Hearl
Assistant 1o Howell V. Bellamy, 11l

o RECEys =z

~u £ {.‘ Sp ety - -,
U

2.::.. ;)

S Court of Ay
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May 15, 2013
Page 2

John M. Leither, Esquire

Armand G. Dersfner, Esquirc
Michacl W. Baitle, Esquire
Thomas Eugene Ellenburg, Esquire
Thomas E. Leath

Melanie Huggins
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HOWELL V. BELLAMY.JR,

BRELLAMY, RUTENBERG, QOPELAND,
EPPS, GRAVELY & BO‘\V’ERS, P-.A.— C. WINFIELD SJOHNSCN,

DOUGLAS M. 2AYIGEX

u

JOHN 11 & 3 287

st .'5 &";:"ms {sban-2012) ATTORNEYS AT Law MARTDL G DRWSEY™™ "

m‘g’i‘gﬁ:ggﬁ'"“ 1000 26TH Avnyunr NORTIT :}oaea: s. sneurm"'n‘ ]

EDWARD B. GOWERS, JR™=*"7 P.O. Box 367 ASHLEY &, uonmsouur‘

ey My=nTLE BEach, Soure CAROLINA 20578 o™

L F GRIFFTTH L T e SEREQTIT ™ 44

.. TRILRPIONSE (643) 448-2500 7
DAVID B, MILLER' ) N HAY?S " s{mm .
TELBCOTIER (840} 348-5022 JAMES €. HaLL BN o

TR oW OF YHE ALEAICAN ACADIAMY OF MATRIMOIIM, 1AWYEAS KIERSTEN M. GORDON
“ALSO MEMBER OF NOIRTM CARULINA BAR T a - - - N >

e CERONED MITOTOR Wiriter 's Direct Line: 843-282-5393

~relETIRED

s#venl 1 34 TAXATIIN
se-—3EMBER UF NG BAR ONLY

F-Mail: Lifeari@BcllamyLlav.com

December 9, 2013

The Honorable Jenny Kitchings

Cletk, South Carolina Court of Appeals
Post Office Box 11629 - '
Columbia, South Carolina 29211

Re:

KNS Foundation, LLC d/b/a Elite vs City of Myrtle Beach
Case Number: 2013-CP-26-04103

Dear Ms. Kitchings:

Enclosed for filing is Appellant’s Amended Notice of Appeal in the above-referenced matter.
Also enclosed are the following relevant documents:

1':

A copy of the divided order of the City of Myrtle Beach Council affirming the
suspension decision of the business license department by revoking KNS Foundation,
L1.C’s 3 business licenses on July 9, 2013. The revocation order was only signed by
Mayor Pro Temp Wayne Gray; :

A copy of Judge William H. Seals, Jr.’s order denying the amended appeal of KNS
Foundation, L1.C, d/b/a/ Elite filed September 30, 2013;

A copy of Judge William . Seals, Jr_’s order denying KNS Foundation, LLC, d/b/a/
Rlite’s motion to reconsider its amended appeal, pursuant to Rules 52 and 59,
SCRCP, filed November 6, 2013;

A copy of Appellant’s original Notice of Appeal dated December 2, 2013;

Cenrtificate of Mailing of Appellant’s original Notice of Appeal to Mike Battle, and
Tom Ellenburg;

Certificate of Delivery of Appellant’s Amended Notice of Appeal to Mike Baitle,
and Thomas E. Leath;

b}
I
o]
(Y
s
@)
N
Lo
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7. Certificate of Mailing of Appellant’s Amended Notice of Appeal to Tom Ellenburg;

B. Cerlificate of Mailing of Appellant’s Amended Notice of Appeal  to the Horry
County Clerk of Court Melanie Huggins; '

9. Check macde payable to the Court of Appeals in the amount of $100.00;

10.  Proof of Service of the Notice of Appeal and orders on the Respondeat; and

- i1

Proo<f of Service of the Amended Notice of Appeal and orders on the Respondent.

Should you have any questions or concens, please do not hesitate to give.us a call at

(843)-282-5393.

HVBI/ih

Enclosure

cc:

John M. Leiter, Esquire

Law Offices of John M. Leiter, P_ A.
1203 48™ Ave. North, Ste 109
Miyrtle Beaceh, S. C. 29577

Attorney for Appellant

Sincerely,

BELLAMY, RUTENBERG, COPELAND,
PS, GRAVELY & BOWERS, P.A.

Howell V. Bellamy, IJI (S. C.
hbellamyiii@bellamylaw.com
Howell V. Bellamy, Jr. (S.C. Bay#68543)
dnep(@bellamnylaw.com

1000 29" Ave. N.

Myrtle Beach, S. C. 29577
(843)-448-2400 Phone

(843)-448-3022 Facsimile

Attorneys for Appellant

e
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Armand G. Derfner, Esquire
Dexrfher Altman & Wilbom, LLC
P. C. Box 600

Charleston, S. C. 29402

Atiomey for AppcHant

Michael W. Battle, Esquire
Battle Law Firm, LLC

Post Office Box 530

Conway, South Carolina 29528
Altarney for Respondent

Thomas Eugenc Ellenburg, Esquire

City of Myrtle Beach

P. O. Box 2468 r
Myrtle Beach, S. C. 29577
Attomey for Respondent

Ms. Melanie Huggins

Horry County Clerk of Court
1301 2 Ave. - -
Conway, S. C. 29526

o Court of Appsale
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AMENDED NOTICE OF /(XPPEAL IN A CIVIL CASE

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Comnmon Pleas

William H. Seals, Jr., Circuit Court Judge

- Case No. 2013-CP-26-5009

KNS Foundatioxl, LLC, afbla Elite ........... R R Appellant

City of Myrtle Beach ... ....,.. R I Respondent

AMENDED NOTICE OF APPEAL

K.N S Foundation, I.LC d/b/a Elite appeals the divided order of the City Council of Myrtle
Beach suspending its 3 business licenses signed only by Mayor Pro Temp Wayne Gray on July 9,
2013. Appecllant received written notice of entry of this order on July 11, 2013. Next, KN S
Foundation, LLC d/b/a Elite appeals the first order of the Honorable William H. Seals, Jr. denying
its amended appeal filed on September 30, 2013. Appellant received written notice of entry of this
ord/er on October 1, 2013. Finally, K NS F oundation, LL.C d/b/a Elite appeals the second order of
the Honorable William H. Seals, Ir. denying its motion to reconsider pursuant to Rules 52 and 59(e},
SCRCP, filed on November 6, 2013. Appeliant received written notice of enlry of this order on
November 8, 2013. '

Bellamy, Rutenberg, Copeland
s, Gravely & Bowers, P. A.

<

. TR owell V. Bellamy, I (S. C
%@ %_‘,Egﬁf : 5‘% hbellamyiii@bellamylaw.co
SAMNUNATE
Page 1 of 3
& Courtof Fippeais :
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Michael W. Battle
Battle Law Firm, [I.C
Post Officec Box 530

Conway, South Carolina 29528

843-248-4321 Telephone
mbattie@battievaught com
Attomey for Respondent

Thomas Eugepe Ellenburg
City of Myrtle Beach
P. O. Box 2468

Howell v. Bellamy, Jr. (S.C. Bar #68543)
dnep@beliamylaw.com

1000 29" Ave, N.

Myrtle Beach, S. C. 29577
(843)-448-2400 Phone

(843)-448-3022 Facsimile

Aftorneys for Appellant

Law OfTices of John M, Leiter, P. A.

/ ‘&_u.\..z-?

Jo . Leiter (S.C. Bar # 3187)
1l 8th.com

1203 48" Ave. North, Ste 109
Myrtle Beach, 8. C. 29577
(843)-449-1451 Phone
Attorney for Appellant

Derfner Altman & Wilbomn, LLC

Zleod Dt (ot )

and G. Derfner (S.C. Bar # 1650)
aderﬁxtz@gawlcgal.com
P.0O.Box 600
Charleston, S. . 29402
(843)-723:9804 Phone
Attorney for Appellant

Page 2 of 3
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Myrtle Beach, S. C. 29577
843-918-1009 Telephone
telleriburg@gcityofinyrtlebeach.com
Attomey for Respondent

Thomas E. Leath,
" City Manager, City of Myrtle Beach

937 Broadway St

Myrtle Beach, S.C. 29577

December 5, 2013

Myrtle Beach, S. C.-
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STATE OF SOUTH CAROLINA Y IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY Yy CASE NO: 2013-CP-26-04103
K & S Foundation, LLC. et al, ;
Plaintiffs, g
VS, %
City of Myrtle Beach, g
)

Defendant.

THE HEARING HELD BEFORE THE
CITY OF MYRTLE BEACH

COUNCIL MEMBERS
Tuesday, June 25,2013
11:03 am. — 1:10 p.m.

The following is the hearing held before City of
Myrtle Beach Council Members, at the City of Myrtile
Beach. located at 937 Broadway Street, Myrtle Beach,
South Carolina. on Tuesday. June 25, 2013.

Prestige Court Reporting, Inc.

413 Paul Sheet
Conway, South Carolina 29527
(843) 248-5252
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K & STOUNDATION, LLC, ET AL VS$. CITY OF MYRTLE BEACH
CASE NO: 2013-CP-26-04103

Page No: 2

APPEARANCES:

FOR THE PLAINTIFF:

Howell V. Bellamy, Esquire
THE BELLAMY LAW FIRM
1000 29th Avenue North
Myrtle Beach, South Carolina 29577

FOR THE DEFENDANT:

Michael Battle, Esquire
BATTLE & VAUGHT
1001 Main Street
Conway, South Carolina 29527

COUNCIL MEMBERS:

W. Wayne Gray, Mayor Pro Tem
Michael Chestnut
Mike Lowder
Susan Means
Randal Wallace

CITY ATTORNEY:
Thomas Ellenburg, Esquire
COURT REPORTER:

Sharon B. Brock
Verbatim Court Reporter

Prestige Court Reporting, Inc.

413 Paul Street
Conway, South Carolina 29527
(843) 248-5252
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K & SFOUNDATION, LLC, ET AL VS. CITY OF MYRTLE BEACH

CASE NO: 2013-CP-26-04103 Page No: 3
INDEX
EXAMINATION OF WITNESS: PAGE
" MARY MCDOWELL
Direct Examination by Mr. Battle........... . . . ... 19
Cross Examination by Mr. Bellamy .............. .. . .. 29
Examination by Councilman Wallace .. .. ... e 40
Examination by Councilwoman Means .......... ... . 43
Examination by Councilman Lowder ............. ... ... 44
Re-Examination by Councilman Wallace ..... . e 45
OFFICER MIKE GAVRILIS

Direct Examination by Mr. Battle .......... ... . 46
Examination by Mayor Pro Tem Gray ............. . . 52
Cross Examination by Mr. Bellamy .............. IR 53

Examination by Councilman Lowder ........... ... . 59

OFFICER SHANNON CASTLE

Direct Examination by Mr. Battle ........ ... . . . . . 60
Cross Examination by Mr. Bellamy ............ .. .. .. 63
 Examination by Councilwoman Means .......... ... . | 68

Prestige Court Reporting, Inc.
4)3 Paul Street
Conway, South Cavolina 29527
(843} 248-5252
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K & S FOUNDATION, LLC, ET AL V5, CITY OF MYRTLE BEACH

CASE NO: 2013-CP-26-04103 Page No: 4
OFF]CER DAVID CLEVER
Direct Examination by Mr. Battle ................... 69
| Cross Examination by Mr. Bellamy ........... AU 70
CHTEF WARREN GALL
Direct Examination by Mr. Battle ............. ... ... 73
Cross Examination by Mr. Bellamy ............... ... 76
Examination by Councilman Lowder ................... 78
Examination by Councilwoman Means ::................ 79
Re-Examination by Councilman Lowder ... ... S 79
KENNETH MAY
Direct Examination by Mr. Battle .............. .... 80
Cross Examination by Mr. Bellamy ............ S 83
Examination by Councilman Lowder ................... 88
Examiration by Counciiman Wallace ....... e 89
OFFICER STEPHANI JAMES
Direct Examination by Mr. Bellamy ....... . . ... ... ... 95
txamination by Councilman Lowder ......... .. ... .. ... 9g

Prestige Court Reporting, Inc.

413 Paul Streer
Conway, South Carolina 29527
(843)248-5252
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K & S FOUNDATION, LLC, ET AL VS. CITY OF MYRTLE BEACH

CASE NO: 2013-CP-26-04103 Page Na: 5

MATTHEW PATZ

Direct Examination by Mr. Bellamy ................. 100

Cross Examination by Mr. Battle ................... 106

Examination by Councilman Lowder .................. 107
JAVON KENNEDY

Direct Examination by Mr. Bellamy ................ l 114

Cross Examination by Mr. Battie.............. B 118

Certificate of Court Reporter.................. .. 125

EXHIBITS

Defendant’'s Exhibit Number 1
Photograph. ...... .. ... . .. ... i 15716

Defendant’'s Exhibit Number 2
Photograph.......... F 15/16

| Defendant’s Exnibit Number 3 -
Statement .............. P 27
Defendant s Exhibit Number 4
Map-Plat ... . 29

Prestige Court Reporting, Inc.
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(843) 248-5252
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K & S FOUNDATION, LLC, ET AL VS. CITY OF MYRTLE BEACH

CASE NO: 2013-CP-26-04103 ‘ Page No: 19

MR. BATTLE : OPENING STATEMENT.

MAYOR PRO TEM GRAY: I'M SORRY?

MR. BELLAMY: WE'LL GO AHEAD ---

MAYOR PRQ TEM GRAY: OPENING STATEMENT.

MR, BELLAMY: f -—- GO AHEAD AND WAIVE THE

OPENING STATEMENT. ) |

MAYOR PRO TEM GRAY: OKAY. SO YOU WAIVE YOUR

OPENING STATEMENT. NOW WE'LL MOVE TO THE
PARTIES REPRESENTING MS. MARY<McDOWELL. IF
YOU’LL COME FORWARD AND BRING YOUR WITNESSES.
DIRECT EXAMINATION
BY MR. BATTLE:
Q: Ms. McDowell, just for the record. state your
~ full name, please.
Mary McDowell.

Q: - And what is your position for the City of Myrtle
Beach in connection with this hearing?

A: 1'm the Assistant Finance Director for the City.
and my position is also the license inspector, so
it’s my, my duties to enforce the business
license ordinance for the City of Myrtle Beach.

MAYOR PRO TEM GRAY: AND JUST TO REEMPHASIZE,
LET ME INTERRUPT. YOU HAVE BEEN SWORN IN?

MS. MCDOWELL : | YES. 1 RAVE.

MAYOR PRO TEM GRAY: OKAY.

Prestige Court Reporting, Inc.
413 Payl Street
Conway, South Caroling 29527
(843) 248-5252
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K& S FOUNDATION, LLC, ET AL V8. C1TY OF MYRTLE BEACH
CASE NO: 2013-CP-26-04103 - : Page No: 20

Q:

o)

I o R — Y aw B

>

In your duties as a business license
administrator or enforcement of the article, do
you have duties with regard to suspension of
business licenses?

Yes.

And are you required to exercise your discretion
as to whether or not you should suspend a
business license or revoke it or fail to renew
it?

Yes.

Okay. With regard to Elite, did you so exercise
your discretion?

Yes, I did.

Did you send out notice of that exercise of
discretion of a suspension to Brooke Kennedy?
Yes. I did. | |

And did you do that by certified mail?

Yes, sir.

And that is shown in the ietter that's on the
screen and has been marked as Exhibit 17
Correct.

Now, I'm going to let you tell the story, your
reasons for why arnd what motivated you or what
discretion you exercised to make the decision
that Ms. Kennedy's business license should be

Prestige Court Reporting, Inc.
413 Paul Srreet
Conway, South Carolina 28327
{843)248-5252
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K & S FOUNDATION, LLC,ET AL V8. CITY OF MYRTLE BEACH -
CASE NO: 2013-CP-26-04103 ’

suspended. and the notice, also. I believe, says
that it will not be renewed.

Correct. It initially started back on March 14th
when there was two business license applications
submitted for an eating place and drinking place
under the name'of Elite Ultra Lounge. I received
information that it appeared that this business
was going to be operating as a nightclub and I
was informed by Zoning that a,nightc]ub<was not
permitted in that establishment. I contacted who
1 understood to be Mr. Brooke Kennedy by phone
and a male answered and on, on the phone we
talked, and I indicated that I had information
that they coutld not be a nightclub, that the
businesses that formerly had beer operating there
were biliiard halls., you know, Corner Pocket
Billiard. which is a billiard hall. and when it
closed, a business by the name of Red came in,

- stating they were doing the same as a pool hail.

He said he understood and he came back in and he
made his application for a pool hall and he still
had his eating piace or food license and a
drinking place license, because to serve liquor,
you have to have a full menu, s¢ we oroceeded
along and went through the process. All the

Prestige Court Reporting, Inc.
413 Paul Street
Conway, South Carolina 29527
(843)248-5252
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K & S FOUNDATION, LLC, ET AL VS. CITY OF MYRTLE BEACH
CASE NO: 2013-CP-26-04103 Page No: 22

departments, Zonihg. Fire Department, went
through’ did their approvals. [ received copies
of the DHEC jnspection of the normal items that
have to be submitted for the approval of the
license. and at the, at the point that we got to.
we were getting ready to issue the business

‘license, the person that I believe to be Mr,

Brooke Kennedy came into our office and asked. we
asked for identification, because we don't
release a business Ticense or any records unless

“the 'malé géntleman in my office could not produce

jdentification. and we soon learned that he was.

in fact, not Mr. Brooke Kennedy, he was Mr. Javon

Kennedy, the husband of Brooke Kennedy. and the
entire time 1 spoke to him, he held himself out
to me as to be Brooke Kennedy.

1 then also found that he signed his
wife's name on all the documents and forged all

“the documents. I immediately stopped that entire

pracess. I would not issue anything because it
had been done, in my opinion, under a false
pretense. Those business license applications
were all denied. ,

Immediately, the next, I believe it was

Prestige Court Reporting; Inc.

413 Paul Strext
Conway, South Carolina 29327
{843) 248-5252
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K & S FOUNDATION, LLC, ET AL VS. CITY OF MYRTLE BEACH

CASRE NO: 2013-CP-26-04103 . Page No: 23
~ 1 the next day of it was March 25th. Ms. Brooke
2 Kennedy came into the office. identified herself
- 3 as being Ms. Brooke Kennedy. She reapplied for
. al the three business licenses, and I spoke with her
— 5 very candidly and told her that 1 did not
: 6 appreciate being lied to and that I didn’t
- , . 7] appreciate her husband holding himself out to be
' ol . her. I asked her how she was going to operate
9] ~ the business, asked her if there was any cover
10| charge going to be charged. she emphatically said
| . no, she signed a statement to that, submitted
12 that as a part of her buéjnessy]icense and,
13 - ‘;‘”again; the business license goes through the
- 14| .. process all.over again, Zoning has 1o reView,
K 15 A Fire Departmen@!hqs.to review, and SO thé
16 bgsinesg.,as,l understo