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IN THE FAMILY COURT
12™. JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

)
FILED

COUNTY OF FLORENCE -

CARMICHAEL T FLOWERS 210DEC -3 p 2 04 '.
* edajntitie) JUDGMENT IN A
ng o ¥early ~ FAMILY COURT CASE
JANEL NAMIAS FLORE CCP & o - ;
NCE Cou,? S
Defendant(s). ) Y. 36cket No: 2009-DR-21-2600

CHECK ONE:

[0 DECISION BY COURT. This action came to tnal or hearmg before the court.
" The issues have been tried or heard a.nd an order rendered
[0 ACTION DISMISSED (CHECK SOM
[0 Rule 12(b), SCRCP

O Rule41(a), SCRCP (Vol. Nonsuit) @ECEEVEﬁ
[] Rule43(k), SCRCP (Settled) 0CT 3 0 2014

[] Family Court Benchmark - o

O Other L SG Court of Appeals

-IT IS ORDERED AND ADJUDGED: [] See attached order; [:] Statement of Judgment by the
Court: L

Date: _ ,20

. S.C.

Family Com't"Judge-"‘ -

This judgment was entered on December 3, 2010 and a copy mmled first class on. December 3,
2010 to attorneys of record or to parhw (when appearing pro se) as follows

FOR THE PLAINTIFF(S)

CARM|CHAEL T FLOWERS #335945 -
~ LEE CORRECTIONAL INSTITUTE

990 WISACKY HWY

BISHOPVILLE SC 29010

Custodial Parent (if applicable):

SCRCPFORMAF (12/2009)

FOR THE DEFENDANT (S)
Address:

PINILLA, E MICHAEL
320SCOITST
FLORENCE SC 29501

Clerk of Court

'CERTIFIED: ATRUE COPY

- CLERK OF COURT,C.P&G.S
. FLORENCE COUNTY, S.C.



STATE OF SOUTH CAROLINA

Fh.ED

126370

IN THE FAN[[LY COURT OF THE
2010 DEC - ; LFTH JUDICAL CIRCUIT
COUNTY OF FLORENCE 3 PH gw o o
¢ gL SHE Amgpket No. 2009-DR-21-2600
Carmichael T. Fl - CCCP & GS s
armichae owers FLORENCH COUNTY, SC e
Plaintiff, : _ ORDER
V. L _ : o
Janel Namias, %E@F 1 g”v*; D
Defendant. C OCT § G s
- 80 Court ¢t
ATTORNEY FOR PLAINTIFF: _ HEARING DATE
Pro Se November 8, 201_0
ATTORNEY FOR DEFENDANT: JUDGE:
E. Michael Pinilla The Honorable Arthur E. Morehead m
"COURT REPORTER. ‘

GUARDIAN AD LITEM:
n/a

Krystal J. Smlth

This matter was before the Court pursuant to the PlaintifPs Summons and Complamt that

was filed on November 11, 2009 The Defendant was properly served with the Plamnﬁ’s‘

Summons and Complaint on September 16, 2010. The Defenglant filed an Answer and

Counterclaims on October 5, 2010, This hearing was initially soheduled for October 11, 2010

and subsequently continued to Nove

mber 8, 2010. The Plamtlﬁ' was prov1ded with Notice of

this Final Hearing and the South Carolina Department of Correctlons transported him to the

Florence County Courthouse pursuant to an Order of Transportaiion filed wrth this Court.

Present at the hearing were the Defendant and her attorney, E. Mlchael Pinilla. The Plaintiff

appeared Pro Se.

= CERTIFIED: ATRUE COPY

" CLERKOF COURT,C.P&G.S
- .. FLORENCE COUNTY, S.C.



BASED UPON THE TESTIMONY AND ARGUMENTS PRESENTED, AS WELL AS THE ENTIRE_
FILE IN THIS MATTER, I MAKE THE FOLLOWING FINDINGS OF FACT AND CONCLUSION S
OF LAW:

(1) The Plaintiff is a resident of the State of South Cmo@- .

) " The Defendant is a citizen and resident of Florence Coqtlty, South Carolina, and has
so resided for more than one (1) year prior to the commcn(:emem of this action.

3) This is a final hearing regarding issues of common law marriage and dissolution of
marriage.

C)) The Court has jurisdiction over the parties and the subject matter of this action and

venue in Florence County is proper.

&) The Plaintiff requested the divorce of a common law mamage and the distribution of
property. The Plaintiff mdlca_ted the following in his pleadings and testimony: that
Plaintiff and Defendant began to cohabitate as Husbandand Wife, in 2004, in the
State of New Jersey; Chat in 2006, Plaintiff and Defend'a'zir;cbntinued to live together
as Husband and Wife when they moved to Virginia Beach, Virginia; 4hat also in
2006, the Plaintiff and Defendant moved to a rental property lo on Homestead
Street in Florence, South Carolina; €hat in 2007, the Piaintﬁfendant jointly
purchased, as Husband and Wife, a property located at 803 Dixie Street in Florence,
South Carolina, and; €hat in 2008, the Plaintiff and Defendant jointly purchased, as
Husband and Wife, a timeshare located at Atlantic Avenue, erglma Beach, Virginia.

(6) " The Defendant denied all of the Plaintiff’s allegations and asserted, an affirmative
defense, that the Plaintiff and Defendant were not comsnon law maried. The
Defendant also requested a restrammg order and attorney’s fees. "

@) COMMON LAW MARRIAGE: I find that a valid common law marriage did not
exist between the parties; therefore, no divorce or equitable distribution pursuant to
the laws of South Carolina may be ordered by this Court. The law of whether a valid
common law marriage exists is well defined in our state. The issue before the Court
during this hearing has been litigated in: Kirby v, Kirby, 241 S. E.2d 415(1978),
Owens v. Owens, 466 S.E.2d 373 (Ct. App. 1996), Y mm_ammb, 314
S.E.2d 16 (Ct. App. 1983), and Prevatte v. Prevatte, 377 S.E2d 114 (Ct App. 1989)




()

©)

All of these cases elearly require the Plaintiff to prove by'.,the greater weight of the

evidence that the pames were mamed by common law.

- I find that the Plaintiff has faded to meet his burden of proof The Platntlﬁ’s own

statements that he and the Defendant held themselves out as Husband and foe are.
not sufficient to show that a common law mamage ex1sted The Defendant in her
case in chief] demed that the parties held themselves out as Husband and Wife.
Addttlonally, the Defendant clearly refuted the Plalnttﬁ’ s testimony that the partles :

began cohabitating as Husband and Wife, 1n the year 2004 in the State of New

Jersey. Defendant s Exhibit Three shows that the Defendant did not ‘even have
capacity to marry until May of 2007, when a Final Judgment of Divorce was entered
in the State of New Jersey. Defendant’s Exhibit Three clearly shows that in 2004,
2005, and 2006, the parties could not have been married; Furthermore, Defendant s
Exhibit One refutes the Plaintiff’s clann that the partles Jomtly purchased a home .
located at 803 Dixie Street in Florence, South Carolina; Defendant s Exhibit One
lists the Deed of this property solely in Defendant’s name Likew1se, in-Defendant’s
EXhibIt Two, the timeshare purchased, in 2008, in Vlrglma Beach, ergxma, is solely
in the Defendant’s name and lists her as “a single wonmn.” The testimony of both
the Plaintiff and the Defendant confirms that the partles d1d not file ]omt tax returns
and no children were born from their relationship. Fmal_ly, the Defendant presented
her brother as a witness who testified that he never sawf nor heard the parties hold
themselves out as Husband and Wife. ‘

JURISDICTION: I find that this Court does not have ]unsdlcnon to apporuon or
divide any property of the partles because the totality of. the evidence establishes that
these parties were pot common law married. However, thxs Order does not prohibit
the Plaintiff from seeking a cause of action against the Defendant in a court with

proper jurisdiction.




IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT:
The parties in this mafter are not now nor have they ever been .cé‘mmon law married;r and

. The Complaint of the Plaintiff is hereby dismissed.

IT 1S SO ORDERED!

amily Court Judge, wel

Fallare to comply with the terms of this Order may consdtg&’ﬂont_cmpt of Court and msy be
punishable by 8 fine, a public work sentence or by imprisonment, or 8 combination thereof, in the discretion of
the Court, but not to exceed imprisonment for one (1) year, s fine of $1,500.00, a public work sentence not $0
exceed 300 hours or any combination thereof, a3 provided by S.C. Code Section 63-3-620.
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