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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
TWELFTH JUDICIAL CIRCUIT

COUNTY OF FLORENCE ‘ C/A #2013-CP-21-02319

Carmichael T. Flowers,

Plaintiff, NOTICE OF MOTION

AND MOTION FOR

Vs. JUDGMENT ON THE PLEADINGS
AND/OR SUMMARY JUDGMENT

Defendant. | | . RE CE IVED

Janel Namias,

- NGV 0 3 2014
SC Court of Appeals

YOU WILL PLEASE TAKE NOTICE that ten (10) days after service of this notice

TC: THE PLAINTIFF ABOVE NAMED:

upon you or as soon thereafter as counsel may be heard, counsel for the Defendant will move
before the Presiding Judge of the Florence County Court of Common Pleas for an order pursuant

to Rule 12(c) and/or Rule 56 of the South Carolina Rules of Civil Procedure seeking judgment in

her favor on the pleadings and/or summary judgment. The grounds for this motion are that no
genuine issue of material fact exists and the Defendant is entitled to judgment as a matter of law.

More specifically, the Plaihtiﬁ' a]ieges in his Complaint in Paragraph 11 that “on October
3, 2008, the Plaintiff was arrested” and incarcerated such that he lost various items of personal
property and income allegedly due and owing to him by the Defendant. The Plaintiff filed this
action -in the Marlboro County Court of Common Pl.eas on November 29, 2012. Service was

perfected on the Defendant on May 23, 2013. Rule 3 of the South Carolina Rules of Civil

Procedure states that an action is commenced upon filing the Summons and Complaint within the
applicable statute of limitations and actual service within 120 days after filing.
Reviewing the allegations contained within the Plaintiff’s Complaint in the light most

favorable to him, he did not commence his action against the Defendant until more than four and



one-half years after the facts allegedly giving rise to his causes of actxon Therefore, the
Plaintiff’s claims are barred by any and all apphcable statutes of limitation and/or the equitable
doctrine of laches. In short, the Plaintiff has simply failed adequately to protect his rights by
failing timely to pursue his actions against the Defendaﬁt. Thus, the Defendant is entitled to
judgment in her favor.

The Defendant will rely upon such pleadings as have been filed, and the statutory and

common law in the State of South Carolina in support of her motion.

Respectfully submitted,
Florence, SC MICHAEL C. ABBOTT
April 22,2014 Attomney for Defendant

ABBOTT & MCKISSICK LAW FIRM, LLC
702 W. Evans Street ‘
Post Office Box 148

Florence, SC 29503

(843) 669-0089

(843) 669-0085 fax
mcabbott@abbotrmckissicklaw.com
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Defendant.

This matter came before me on August 5, 2014 in the Florence County C&gtgpgommon
Pleas. Defendant Janel Namias filed a Motion for Judgment on the Pleadings and/or Sumfnary
Judgment against the Plaintiff, Carmichael Flowers, seeking judgment as a matter of law based
upon the expiration of the statute of limitations and laches. Present at the call of the case were
counsel for the Defendant and the Plaintiff appearing pro se.

From reviewing the Complaint, it appears that the Plaintiff has presented claims against
the Defendant for breach of contract, conversion, and, liberally construed, quantum meruit. The
statute of limitations for breach of contract and conversion is three years according to S.C. Code
Ann. §15-3-530. It is well settled law in South Carolina that “under the discovery rule, the
statute of limitations begins to run from the date the injured party either knows or shouid know,
by the exercise of reasonable diligence, that a cause of action exists for the wrongful conduct.”

Epstein v. Brown, 363 S.C. 372, 610 S.E.2d 816 (2005). The Plaintiff filed his action in the

Marlboro County Court of Common Pleas on November 29, 2012. The Plaintiff alleges in his
Complaint in paragraph 11 that “on October 3, 2008, the Plaintiff was arrested” and incarcerated

due to criminal domestic violence and malicious injury to real and personal property
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As indicated above, the statute of limitations for breach of contract and conversion is
three years from the date the complainant knew or should have known a potential cause of action
exists. It is clear from reviewing the Plaintiffs Complaint and his prior divorce action that he
knew or should have known of a potential cause of action at the latest on November 17, 2009
when he filed his pro se divorce action. Interestingly, in argument before the court, the Plaintiff
indicated his discovery date was July 22, 2009. Nevertheless, using the last possible date on
which the Plaintiff knew or should have known he had a claim againét the Defendant, November
17, 2009, the Plaintiff did not file this lawsuit until more thar three years after that date, thus
implicating the statute of limitations.

It is well settled law in South Carolina that the standard for granting judgment as a matter
of law requires that there be no genuine issue of material fact. I find and conclude based upon
the Plaintiff’s Complaint, the arguments of counsel, and the Plaintiff himself, that no genuine
issue of material fact exists with regard to when the Plaintiff knew or should have known ﬂlat a
potential cause of action against the Defendant existed. Therefore, the Defendant is entitled to
judgment as a matter of law aé to the actions for breach of contract and conversion given that
more than three years passed beiore the Plaintiff filed his Complaint.

Arguably, the Plaintifs Complaint in paragraph 15 seeks recovery in qixantum meruit
allegedly for payment of services rendered in helping rel'léibilitate:thgtDeféndant’s hd‘qsé. The
Plaintiff states in paragraph 11 of his Complaint that on Oct-(-)ber l3, 2008, he was arrested on
criminal domestic violence and malicious injury to real and personal property of which he had
equal ownership. The property the Plaintiff alludes to is the house solely deeded to the
Defendant (Complaint paragraph 5) for which he seeks payment of services rendered in helping

to rehabilitate. However, clearly from the Plaintiffs own Complaint, it appears that he



maliciously injured that real and personal property that he previously allegedly rehabilitated.
Thus, the Plaintiff’s hands are unclean and any possible “enrichment” which would have befallen
the Defendant, was undone by the Plaintiff’s own malicious injury to that real and personal
property. It would cause prejudice to the Defendant under these circumstances to allow the
presumptive action for quantum meruit to go forward given the significant length of time which
has passed since his alleged improvements to the home which he later destroyed, given that the
Defendant no longer owns the home and any evidence she could use to defend the action such as

receipts to repair the damage done by the Plaintiff have since been lost.

Therefore, I find that the Plaintiffs unreasonable delay has caused the Defendant to

detrimentally change her position and that the Plaintiff’s own unclean hands in causing the

damage to the property at issue requires a finding that the Plaintiff’s equitable claims be
dismissed pursuant to the doctrine of laches.
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HONORABIE WILLIAM H. SEALS, BGS. =
Florence County Court of Common Pleas:
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STATE OF SOUTH CAROLINA N

FILED

126370

- INTHE FAMILY COURT OF THE
2010 DEC - LFTH IUDICAL CIRCUIT
COUNTY OF FLORENCE . 3 PM 5“
lJCNH.’E (C(P}:f!i é ic ARacket No. 2009—DR-21-2600
. . _ S
Carmichael T. Flowers F LURENCE OUNTY. SC
Plaintiff, ~ ORDER
\2
Janel Namias, . . -
Defend_ant. RE C E EV ED
: B NOV 0 3 2014
ATTORNEY FOR PLAINTIFF: HEARING DATE: " -
Pro Se 'November 8, 201‘0 - §C Court of Appedis
ATTORNEY FOR DEFENDANT: JUDGE:
E. Michael Pinilla The Honorable Arthur E. Morehead 11
GUARDIAN AD LITEM:; "COURT REPORTER. '
n/a Krystal J. Smlth

Thls matter was before the Court pursuant to the Plaintiff's Summons and Complaint that

was filed on November 11, 2009 The Defendant was properly served with the Plamnﬁ’s'

Summons and Complaint on September 16, 2010,

TheDefendantﬁledanAnswerandA

Counterclaims on October 5, 2010. This hearing was mrtlally scheduled for October 11, 2010

and subsequently continued to November 8, 2010. The Plamtxﬁ' was provxded with Notice of

this Final Hearing and the South Carolma Department of Correctxons transported him to the

Florence County Courthouse pursuant to an Order of Transportanon filed with this Court.

Present at the hearing were the Defendant and her attorney, E. M1chae1 Pinilla. The Plaintiff

appeared Pro Se.

.«+* CERTIFIED: ATRUE COPY

e CLERK OF COURT, C. P& G.§

.. FLORENCE COUNTY, s.C.



BASED UPON THE TESTIMONY AND ARGUMENTS PRESENTED, AS WELL AS THE ENTIRE
FILE IN THIS MATTER, I MAKE THE FOLLOWING FINDINGS OF FAC'I‘ AND CONCLUSION S

OF LAW:
(1)
@
G)
(4)

)

()

Y

The Plaintiff is a resident of the State of South Carolina;: .

The Defendant is a citizen and resident of Florence Connt}, South Carolina, and has
so resided for more than one (1) year prior to the commennement of this action.

This is a final hearing regarding issues of common law marriage and dissolution of
marriage.

The Court has jurisdiction over the parties and the subject matter of thls action and
venue in Florence County is proper.

The Plaintiff requested the divorce of a common law n'lart_iage and the distribution of
property. The Plaintiff indicated the following in his pleadings and testimony: that
Plaintiff and Defendant began to cohabitate as Husbann and Wife, in 2004, in the
State of New Jersey; Chat in 2006, Plaintiff and Defendant continued to live together
as Husband and Wife when they moved to Virginia Beach, Virginia; 4hat also in
2006, the Plaintiff and Defendant moved to a rental property located on Homestead
Street in Florence, South Carolina; 4€hat in 2007, the Pjaint Defendant jointly
purchased, as Husband and Wlfe a property located at 803 D1x1e Street in Florence,
South Carolina, and; €hat in 2008, the Plaintiff and Defenda.nt jointly purchased, as
Husband and Wife, a timeshare located at Atlantic Avenue, Vlrglma Beach, Virginia.
The Defendant denied all of the Plaintiff’s allegations and asserted, an affirmative
defense, that the Plaintiff and Defendant were not common law mamed ‘The
Defendant also requested a restrammg order and attorney’s fees. _ _
COMMON LAW MARRIAGE: I find that a valid common law marriage did not
exist between the parties; therefore, no divorce or equitable distribution pursuant to
the laws of South Carolina may be ordered by this Court. The law of whether a valid
common law marriage exists is well defined in our state. The issue before the Court
during this hearing has been litigated in: Kirby v. Kirby, 241 S.E.2d 415(1978),
Owens v. Owens, 466 S.E.2d 373 (Ct. App. 1996), Yarbrough v, Yarbrough, 314
S.E.2d 16 (Ct. App. 1983), and Prevatte v. Prevatte, 377 SE.2d 114 (Ct. App. 1989).
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All of these cases clearly require the Plamtlff to prove by the greater weight of the
evidence that the pames were marned by common law.

I find that the Plaintiff has faxled to meet his burden of proof The Plalntlﬂ’ s own
statements that he and the Defendant held themselves out ‘as Husband and W1fe are
not sufficient to show that a common law marriage ex1sted The Defendam in her
case in chief| demed that the parties held themselves -out as Husband and Wife.
Additionally, the Defendant clearly refuted the Plamtlff’ s testimony that the parties .

began cohabitating as Husband and Wife, in the year: 2004 in the State of New

Jersey. Defendant s Exhibit Three shows that the Defendant did not even have
capacity to marry until May of 2007, when a Final Judgm_ent of Divorce was entered
in the State of New Jersey. Defendant’s Exhibit Three _clearl'y shows that in 2004,
2005, and 2006, the parties could not have been married: Furthermore, Defendant’s
Exhibit One refutes the Plaintiff’s claim that the partieé ‘jointlty purchased a home
located at 803 Dixie Street in Florence, South Carolina;:' "'Defendant’s Enhibit One
lists the Deed of this property solely in Defendant’s mme Likew1se, in-Defendant’s
Exhibit Two, the timeshare purchased, in 2008, in Vlrglma Beach, Virginia, is solely
in the Defendant’s name and lists her as “a single woman.” The testimony of both
the Plaintiff and the Defendant confirms that the partles d1d not file joint tax returns
and no children were born from their relationship. Fmally; the Defendant presented
her brother as a witness who testified that he never saw nor heard the parties hold
themselves out as Husband and Wife. T

JURISDICTION: I find that this Court does not have Junsdxctxon to appomon or
divide any property of the partles because the totality of. t.he evidence establishes that
these parties were not common law married. However, thls Order does not prohibit
the Plaintiff from seeking a cause of action agamst the Defendant in a court with

proper jurisdiction.
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IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT:
a. The parties in this matter are not now nor have they ever been common law married;_ and

b. The Complaint of the Plaintiff is hereby dismissed.

IT IS SO ORDERED!

Flor , South Carolina

2010

: FaﬂuretoeomplywithtbetamofthhOrdermayconsﬁtute_(;ontpmptofCounandmybe
punishabie by a fine, a public work sentence or by imprisonment, or a combination thereof, in the discretion of
the Court, but not to exceed imprisonment for one (1) year, a fine of $1,500.00, a public work sentence not to
exceed 300 hoars or any combination thereof, as provided by S.C. Code Section 63-3-620.
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