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STATEMENT OF ISSUES ON APPEAL

1. | Did the tnal coﬁrt err in denying Appellant Burris’ motion for a directed verdict when the
state did not prove beyond a reasonable doubt, by calling an expert to testify, that the alleged
nonf¢rr6ué metal piping was copper and did not contain a significant amount of iron as
Arequir"ed by S.C. Code Section 16-11-523? |

| 2. Did the trial _coﬁrt eﬁ in allowing the state’s witness to testify as to the approximate

| dollar amoﬁnt of the damages to the Bi-Lo refrigeration unit which was not an element
- required by S.C. 'dee Section 16-1 1'-5.23 because the statute only required an amount of

" five thousand dollars or more?



STATEMENT OF THE CASE

On _.Tuly 9, 2012, the Charleston County Grand Jury indicted Shawn Justin Burris on
‘ .the chéfgeé of the unlewful obtaining of non-ferrous metals and possession of tools of a
crime; On April 25, 2013, Burris proceeded to trial before the Honorable Kristi Lea
- Harrington and a jury. Burris represented himself pro se, with Luke Malloy, Lorelle Proctor
B and. Ted" Snuth serying as stand-by counsel. The state was represented by Richard Waring

' and Cu}ver Kvidd.v He jury returned a VGI“diCt of guilty on both charges as iﬁdicted. Judge
' .Harﬁr‘ington Sent.ericed Burris to ten years on the unlawful. obtaining of non-ferrous metals 4
.and five gleais on ;the poesession of teole of a crime with both to run concurrent. Burris filed

. a-riotice of appeél. This appeai follows.



STATEMENT OF FACTS

On April 26, 2012, Jesse Gay, who worked the night shift at Bi-Lo in Charleston,

- heard noises on the roof around 5:00 a.m. He called the alarm company who called 911 as

was the policy. R. 41,1l 9 - 22; R. 46, 1. 3 — R. 49, 1l. 24. When the police arrived, they

saw a person on the roof who appeared to be stacking something. R. 42,11. 1 - 5; R. 59 1. 21

-R. 62 11 5. Ofﬁcer Anthony Doxey and Sergeant Bullard entered the Bi-Lo, and made
contact with the employees. The officers then went onto the roof through a hatch door inside
the building. R.87,1.1-R.88,1.24.

The officers found Burris under the air conditioner wearing gloves with a backpack

-.. nearby with tools in it. There was a stack of what the officer thought to be copper pipe

i apparently cut from the air conditioner. R. 89, 1. 20 — R. 94, 11. 18. Burris was arrested and

charged with the unlawful obtalmng of nonferrous metals and possession of tools of a crime.

- R. 95, 11. 1 - 24; Indictment 2013-GS- 10- 4289; Indictment 2012-GS-10-4290.

At trial, Bums represented hlmself with Luke Malloy, Esqulre, ass1st1ng him. R. 7,

. I. 8 —R. '15, 1. 8. Pretrial, the judge asked the state if they were alleging that the damage

" was $10,000 since the indictment said $10,000 or more. The solicitor replied:

‘Mr. WARING: Your Honor, the state wasn’t really going to get into
‘the actual specific damage the cost of it, until the sentencing phase.
.And if he is conv1cted we’re just going to go into the general amount

of damage

The COURT: All right.
Mr. WARING: Because the cost damage is not one of the elements of

‘the crime of unlawful obtaining nonferrous metals or possess of
burglary tools.

©R.ILIL8-21



The judge went on to explain to Burris lthat the indictment indicated the amount of
propéi‘ty lﬂoés which went to punishment. She stated that the amount was not an element of
the offénse but .just' went to punishment. She explained that less than $5000 was a
- misdemeanor gnd over $5000 was a felony. Burris did not object to the indictment being
read:to the jury.‘ It alleged an amount of $10,600 ormore. R. 12,11. 8§ - R. 13, 11. 12.

' ,Wheri thé judgé 'inquired about pretrial motions, Burris moved to suppress any and
all iefere-ncé to thé daméges related to this case until sentencing. The state stated again that
h¢ was ‘n.otl plaﬁﬁing “on actually getting into specific details 'a.bout. monetary loss until, if
and Wher‘lvhe was éonVicted; at ;he senteﬁcmg phase.” R.21,11. 1 -- 24,11, 25.

The_ judée told Burris that the state had to show some damage and to do that, they
had to shdw some costs associated with the damage. R. 25, 1l. 1 — 10. The judge then stated:

| And so, Mr.Burris, there will be, assuming we get to the stage that the

jury finds you guilty, we will have an opportunity ---the Bi-Lo
representative to come in and present testimony as to whether it was

4 .over $500Q or under $5000. Do you Aunderstand?

RS, 114.5»_111 VRS |

| Duﬁng the sfatg’s éasé, David Owca, who waé the store director or mandger of the
A'Bi-Lo invqug:q in the incident, testified that ;the defendant caused massive amounts of
. dainage. R. 1 77, 11, IQ -R. 181, 11. 25.0n redirect, the solicitor asked Mr; Owca to tell the
jury the extenltl‘gf the damage moneywise. Burris objected Because of the prior motion not to
d:o.th-at. unt11 Se_ntencing.' The judge overruled the objection and allowed it. Mr. Owca then
sﬁtcd the qoét of the damage was ,approximately $1 89;000. The solicitor asked hirﬂ to break

" that down. Mr. Oweca testified that the evaporator units on the roof had to be replaced at

. $30000 each. The frebn cost $48000. The lost products, the extra labor, extra time, bringing



)

in freezer trucks form Greenville. It all added up to about $189000. R. 192, 11. 17‘ —-R. 193,
11. 25.

| On cross examinaﬁon, Buﬁis asked the witness how r\nany days it took to repair. Mr.
OWcafséid immediate repairs took thfee days but long term took longer. He did not know '
that. Bo-Lo representétives "preSerrlted invoices to the police on the day of Burris’ arrest for
the démage ‘done to the store. The date was Octobef 24,2011. Mr. Owca said thosle invoices
-. ”w:ére fqr é diffefen‘; 'stére. Burris said fhey were used at his bond hearing. R. 184, 11. 20 - R.
i90, 1. 25.-

Mr Owca sai& mat two units had to be replaced. He then admitted that the units
,were'_not replaced for three to fouf months. They still worked but had been compromised
V\;heﬁ they w‘e‘re- cut 6pen and would have fo be replaced eventually. R. 192, 11. 1 - 18.

On re-CrbsS, Burris asked Mr. Owca if they were trying to make up losses from other
stqres. ‘Burris showed him Defendant_’s Exhibit 25 which had an invoice for the Kru-Kel
which waé Mr Owca’s‘other store in North Charleston. It showed he purcﬁased 160 units of
R22 (Frepﬁ) at .$142'50 'éach. Burris then showed him Defendant’s Exhibi_t 27 which

- showed a purchase;for Km—Kel for 160 units of R22 at $285 each. The witness replied that
Fre_dﬁ Wér;t up m tﬁe six month period. R. 194, I.6-R. 195,11 21.
o At £he cioée of the stéte’s case, Burris moved for a directed verdict on tﬁe grounds
‘that the state had not proved the elements of the statute because the state had not proved that
thé frllaterial was ﬁonfenous. According to the statute, nonferrous meant that it did not
cor;tain a si'gniﬁcant amount of iron. Burris argued that the state had not proved the
composition of the 'pipels or that they were copper. The state replied that they had presented

ample evidence that the pipeé were copper because the store manager had worked at the



store for a whﬂe and knew they were copper. The state argued that the police officers said
they were vcopper. The state did not believe they needed an expert to say the pipes were
copper. R. 196, 11. 23 — R. 197,11.25.

| Burris érgued that the Bi-Lo manager was not qualified to state the pipes were metal
or iron Aor anything of the sort. Thé judge reviewed cursorily the testimony of the witnesses,
and thén denied the directed verdict motion. R. 198, 11. 1 —R. 200, 11. 25.

- ' The défense did .not present any testimony. After the defenéé rested, Burris renewed
ﬁis directed‘ verdict rhotion which- the judge denied. The judge said he had waived his
- motion for a directed verdict since the case had already gone to the jury, but she allowed
him to put his direc:ted verdict motion on the record. Burris” motion was based on his same

previous grounds. R. 219, 11. 1 - 22.



ARGUMENT

 The trial court erred in denying Appellant Burris’ motion for a directed verdict

- when the stafc did not prove beyond a reasonable doubt, by calling an expert to testify, that

the alleged nonferrous metal piping was copper and_did not contain a significant amount of

 iron as required by S.C. Code Section 16-11-523.

' South _Céiolina-COde Section 16-11-523 concerns “obtaining nonferrous metals
unlawfully; disruption of communication or electrical service.” The statute provides:

For purposes of this section, “nonferrous metals’ means metals not
~containing significant quantities of iron or steel, including, but not
limited to, copper wire, copper clad steel wire, copper pipe, copper
bars, copper sheeting, aluminum other than aluminum cans, a product
that is a mixture of aluminum and copper, catalytic converters, lead-
"acid batteries, steel propane gas tanks, and stainless steel beer kegs or
containers.

- In Statev.v.‘ﬁepbum, 406 S.C. 416, _753 S.E.2d 402 (2013), the Supreme Court
summanzed the; sﬁﬁd&d for a directed verdict: In cases where the state has failed to present
‘eVildén‘c'é of the offense éhargea, a criminal defen'daﬁt is entitled to a directed verdict. State

| v AC’heAmgl l, 36 1 SC 588,. 606 S.E.2d 475 (2004). During tﬁal, when ruling an a motion for a
| cjli.re;cted ve‘r'dict,‘ thc trial court is concerned with the existence or nonexistencelof evidence,
ot itsmv;f)e'i‘.g»'htjciting. Id. at 593, 606 S.E2d at 477-78. The trial court should grant the
&irécted \‘fcl:.r‘d‘iic':fm;oti}on when the evidence merely raises a suspicion that the accused is

guilty, as suspicion implies a belief or opinion as to guilt based upon facts or circumstances

which do not amdunt to proof. State v. Cherry, 361 S.C. at 594, 606 S.E.2d at 478 (2004).
Qn the other hand, a trial judge is not required to find that the evidence infers guilt to the

exclusion of any othér reasonable hypothesis. Id.

/



In State v. Bostick, 392 S.C. 134, 708 S.E.2d 774 (2011), the Supreme Court held
" that the state presented insufficient evidence to submit the murder charge to the jury. The
. Court held that the trial court should have granted a directed verdict because the state’s

'evidenee only raised a “suspicion of guilt.” Bostick was charged with the murder of his

- - neighber, wh{o” was an older woman. The evidence against Bostick consisted of items (car

E keys, ealciﬂater) belongiﬁg to the victim which were found in the Bostick family’s burn pile;
the'ﬁre aceelerant Ain the burn pile was one not used by Bostick’s mother; Bostick had a
g - paﬁem on his shoes_that matched the accelerant which was gasoli‘ne; the blood found on
' Bostiek"_sv jeans_did not match the victim’s.

"In State v. Attardo, 263 S.C. 546, 211 S.E.2d 868 (1975), the Supreme Court held

- fhaf a Besic principle of law/is that the state has the burden of proof as to all of the essential
elements of the crime. Citing State v, Paulk, 18 S.C. 514, (1883)

‘"‘I'.he stete d1d not bresent evidence that the material contained only copper and not ‘

- irqn or sie_el or any o_fher product. The evidence only raised a suspicion that the material was

o AléovpperA or.nonferrous, The statute pllainly. states that nonferrous metal does ‘not contain |

51gmﬁcant ciuaetities of iron or steel. The state did not pfove this required element of the

L statute'be')}ond a reaSonable doubt. The Bi-Lo store manager nor the police officers were

g -quahﬁed to say what the metal contained or the quantities of the ingredients in it. The state

needed to present an expert who could have tested the plpe to determine its ingredients. The

; direeted verdict should have been granted.

10



ARGUMENT

" The trial court erred in allowing the state’s witness to testify as to the approximate

dollar amount of the damages to the Bi-Lo refrigeration unit which was not an element

required bv SC Code Section 16-11-523 because the statute only required an amount of

five thousand dollars or more.

" ©° .- South Carolina Code 16-11-523 (C ) (2) provides:

~"A person who violates a provision of this section is guilty of a felony
and, upon conviction, must be fined in the discretion of the court or
imprisoned not more than ten years, or both, if the direct injury to the
property, the amount of loss in value to the property, the amount of
repairs necessary to return the property to its condition before the act,
or the property loss, including fixtures or improvements, is five
‘thousand dollars or more. '

" The staté has the burden of proof as to all of the essential elements of the crime.

Sta_té v. Brannon, 388 S.C. 498, 697 S.E.2d 593 (2010).
. A".T'he speéiﬁ§ arﬁount of dﬁmag_e was not an element of the crime. The state told the
| court fhat t‘he'spveciﬁc amount was not an element but was appropriate for sentencing. The
K judgé told Burris that the state could allege an amount ov'e\r'or under $5000 but the specific
| ‘ammllht would Be fo‘rlse-nténcin‘g. Then the judge allowed the state’s wi‘.[ness to teli the jury
g _ l"ché spe(::iyﬁcAal;xo@t's of the damages for different fepairs needed. This wés prejudicial to
| Burrisigséecially a;ftell’ he had not been qonvictéd at that point.
Rule’403,'SCl'{E,‘ provides that relevant evidence may be excludéd if its probative
value is Substantially oﬁfWeighed by the danger of unfair prejudice, confusion of the issues,
or"niislea.ding 'thé Jury, or by conéiderations of undue dglay, waste of time, or needless

presentation of cumulative evidence. .

11



| The only evidence of monetary damages that the state should have been allowed to
present to the Jury was the fact that the amount was over $5000 although any monetary
arjpoun“c should have been reserved for sentencing. However, Burris did not object to the
, irvldivctment:be;ng read to f;he jury during arraignment where the indictment said $10000 or
vmo.'r.e-,. The judge shéuld nof have allowed the state toi go beyond that amouht before a .
conviction. .'The‘ amount of estimated ‘damages of $189000 was éo excessive to $5000 as
required by the statute, or the $10000 as provided in thé indictment thai it was especially
»pre-jﬁ;dicial té Burrls _ |

The judge and the state violated their word to Burris.

12



CONCLUSION

Based on the above, the convictions and sentences should be reversed, and the case

remanded for an entry of a directed verdict on Issue one, and a new trial on Issue Two.

Respectfully submitted,

LaNelle Cantey DuRant
Appellate Defender

ATTORNEY FOR APPELLANT

This 30th day of October, 2014.
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