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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) 4
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)
Joshua Sanborn, ) C.A. No. 2013-CP-40-07040
$.C.D.C. N0.365032, )
)
Applicant, )
)
V. ) ORDER OF DISMISSAL;, = e
) (with prejudice) . L T
State of South Carolina, ) » s &, :
) f"’ >
Respondent. g - :q :

PR v

This matter reaches this Court by way of an Application for Post—.Conviétiéri Rellet;
(PCR) filed on November 19, 2013. Respondent filed its Responsive Pleadings on Februari‘y 2'24,
2014. An evidentiary hearing into the matter was convened on September 3, 2014 at the
Richland County Courthouse. Applicant was present and was represented by Kristy Goldberg,
Esq., while Respondent was represented by Walt Whitmire, Esq., of the Office of the Attorney
General. Applicant and trial counsel testified.

PROCEbURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Richland County Clerk of Court. Applicant was representéd by
Luke Shealey, Esq., and subsequently represented by Mark Sawyer, Jr., Esq at the time of the
guilty plea. (counsel). After waiving presentment to the Richlgand County Grand Jury, Applicant
appeared before the Honorable Diane S. Goodstein and pled .guilty to attempted burglary,
second-degree (2013-GS-40-4589) and drugs / manuf., poss. of other sub. in Sched. I, II, 1I or

flunitrazepam or analogue, w.i.t.d, first-offense (Illegal Drugs Possession) (2013-GS-40-858).

Judge Goodstein sentenced Applicant to a term of imprisonment not to exceed six (6) years
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pursuant to the Youthful Offender Act (YOA). Applicant did not appeal his sentences or
convictions.
At the PCR hearing, Applicant proceeded on the limited allegations that he is being held.
in custody unlawfully for:
1. Ineffective Assistance of Counsel
a. Failure to investigate the victim’s statement and mount a defense to
the element of “without consent” necessary t0 prove the offense of
burglary;
b. Failure to timely provide Applicant a physical copy of the State’s
discovery disclosures;
c. Failure to adequately advise Applicant of the sentencing exposure
carried by the State’s plea offer; : : o :
d. Failure to request the Plea Judge impose a probationary senténce
during the mitigation phase of the plea hearing.
SUMMARY OF EVIDENCE AND TESTIMONY PRESENTED AT THE PCR HEARING
Applicant testified that he is requesting this Court grant him relief in full knowledge and
appreciation that the vacation of his current conviction and sentence would revive the original
attempted burglary, first-degree, and distribution of a controlled substance charges. Applicant
testified counsel Sawyer inherited his case from the original appointed attorney, Attorney
Shealey, because he left the Public Defender’s Office during the pendency of the case. He stated
that -counsel’s representation began one month prior to the plea. He stated he was in pre-trial
detention during the course of counsel’s representation. He explained that a violation of the
conditions of his bond resulted in the pre-trial detention. Applicarnt stated that counsel met with
him one time prior to the plea. He recalled that counsel brought his file to the meeting but ' was
uncertain if counsel refererced it.
Applicant stated that counsel did not provide him with a copy of the State’s discovery

disclosures until the morning of the plea. He asserted that he was in a holding cell when he first

received the discovery materials and did not have the present ability to review them. Based on
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: hls recent post hoc revrew of the v1ct1m S statement reoardmg the attempted burglary from those:

dlscovery materrals he: now clalms he would have rejected the State’s- plea offer and proceeded}‘:-f,‘«- :

to trial. He offered the victim’-s stateme‘nt, over Respondent’s obJectlon, and asserted that it
_,evrdenced the State’s inability to prove all the requisite elements of -attempted burglary. See

'prphcant s Exhrbrt 1 In partrcular ‘he asserted the statement in questron shows that he was an

- nvrtee to the victim’s resrdence Apphcant over Respondent $ ObjeCthIl also asserted that‘; s
counsel d1d not ObJBCt to; the sentencmg sheet s reC1tat1on of the mcorrect offense Accordlngly to
Apphcant S C Code Sec. 16 11 311 does not mclude a subsecuon for attempt He clarmed__ o o

'f”counsel nevér dlscussed the mertts of any defenses to the charged w1th h1m Apphcant d1d not'

contest the State’s case or his culpability on thef péSSessionj>of afeontrol_led s’ubstanCe-charge. He.

stated that he untruthfully admitted- his guilt at ‘the plea beca‘use;_»he'- was content to accept the

favorable plea offer that counsel had elicited for him. He stated that counsel ‘promisedlthi_rn h_e
would request a probationary sentence during the mitigation phase of the plea hearing but did act
accordingly

Apphcant testrﬁed that counsel s advrce led h1m to beheve that he would receive -a

probationary sentence if he pled gurlty He. stated that the novelty of General Sessrons Court

overwhelmed his 'cognr_trye_' abrhtres to gras'p the 1mport_of‘=hts::plea 'collogny despite the Plea .

Judge advising hi_m that the plea exposed him to a potential fifteen year term of im_prisonment.

Applicant explained that. he thought he A?y_vonld walk out of .the_ﬁ_,Courthonse._:.yvith._a-,,prohatlona_'ry .

sentence because this was first adult conviction: He stated that he requested counsel file a.motion
to withdraw the plea on his behalf because he was “not happy with what went on.”

Counsel testified to his course of conduct during the representation. Counsel recalled

Applicant’s case and had reviewed his file in anticipation of testifying at Applicant’s PCR
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» notatton system

; “ .,heanno Counsel was. appomted to Applicant’ s case durmg hlS ﬁve and a half year career with

the Publrc Defender s Ofﬁce He explamed the crrcumstances surroundmg hlS mvolvement asy’

the substttuted counsel He explamed hlS Office’s standard polrcres and procedures concernmg
- transfer cases that drctated that the departmg attorneys draft transfer memos on hlS pendrno

: _";}_Icases He also explamed the transmon was’ eased by l'llS Ofﬁee s utrhzatton of an-in: housei-:

'1 Counsel e\plamed the posture of . Apphcant s case when he 1nherrted 1t Counsel »-l
mdependently mvestrgated and evaluated the State S evrdence aaamst Applrcant Counsel_
o :apprlsed Appltcant of the". charges sentencmtI e\posure State s drscovery dtsclosures and E

,'ev1dence Upon- cross- e\ammatron concermno Apphcant s E‘(l‘llblt 1 counsel retterated that the-

victim’s statement did not establish a meritorious defense on the element of consent. Counsel

explamed that a new act had tormed when Appltcant attempted to force entry into the victim’s

re31dence He noted that post hoc evaluatton of the vrcttm s statement would not have changed ,

his impression concerning the strength ot the State s case and subsequent plea advrce to

}_Applrcant Counsel stated that he had several dtscussrons W1th Apphcant prror to the plea.

LR

: Counsel explamed that Applrcant wanted to plead crutlty as qulckly as’ pOSSIble

| Counsel noted that Attorney Shealey had already rntttated plea negottattons w1th the -

solicitor. The solrcrtor made a favorable offer that allowed Appltcant the opportumty to receive a

' _sentence under the’ Youthful Offender Act -Counsél’ conveyed the’ terms of the offer and. advrsed .

| Appltcant on the constttuttonal 1mp11cat10ns of pleadm urlty' Counsel stated that Apphcant

accepted the offer and wanted to immediately enter it before-a- J udge He testified that his goal

- was to negotiate a plea offer from the solicitor that provided Appllcant the opportupity to be

sentenced under the Youthfiil Of'»'f'ender'- Act. -
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Counsel advrsed Applrcant that he could not guarantee the Court would suspend the YOA?:: S

sentence on probauon but counsel would agree t0- request probatron Counsel noted that

Appllcant S demeanor and comments drd not lea\e hrm wrth the 1mpressron that Applrcant_ L
entered the plea with the expectatron that he would receive a probatronar) sentence He noted S

':,:_f'that hrs mltlgatron strate gy: chanoed upon the Plea Judge S drsposrtron and assurances that she

.:":would 1mpose an actlve YOA sentence Counsel made the strategrc decrsron to ask for a splrt

probatronary sentence on the attempted burcrlary sentence because 1t would have exposed LR

Apphcant toa lesser sentence in Correctrons under the YOA gurdelmes Furthermore he sfated

- he had N0 Teason’ to belreve that Applrcant mvoluntanly pled ourlty However counsel frled the 4 "

bifurcated-post-plea motion- just because. Appllcant desrred it. He explarned that Applrcant ‘wrote

him a letter on-the.matter. Counsel further-explained thatattempted burglary sentencing sheetdid

L ;__;'not'ha‘\'/e any errors 'thataffected Applrcant ‘sejntenc_e.':' L
APPLICABLE LAW
In a post-conviction relief - action, .thé ‘Applicant bears. the burden of ‘proving :the.

allegations in their application. 'Butler v..State 286 S.C. 441; 334 'S.E.2d’813 '(1985).; Where the

applrcatron alleges meffectrve assistance of; counsel as-a ground for relref the Applrcant must‘i’

prove that "counsel S conduct SO undermmed ‘the. proper functronrno of the adversarral process‘

that the trial cannot be relied upon as having produced a just result " Strrckland v. Washington,

© 466 US. 668,104 S.Ct. 2052, '2064,_ (1984'); Butler, 286 S.C.'at 441, 334SE2d a_t__t;Slg,. .

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criiminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in ‘the exercise of reasonable

professional judgment. Strickland, 466 U.S. at 668, 104 S.Ct. at 2064. The Applicant must
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overcome this presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d

624 (1989).
The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove. that counsel’s performance was

deficient. Under this prong, the court measures -an attorney’s-performance by its. "reasonableness R

under professional norms." - Cherry, 300 S.C. at 117,386 S.E.2d at 625, citing-Strickland, supra.

Second,.counsel’s deficient performance must have prejudiced the Applfi_caht,su’c_h‘thatv"vth_ere isa

rea@onable probablhty that but for counsel S unprofesswnal errors, the result of the proceedmo

would have been dlfferent " C_w 300 S.C.at. 117 18,386 S.E. 7d at 625
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary hearing, observed. the
witnesses presented at the hearing, passed upon their credibility, and weighed t-he‘testimony
accordingly. Further, this Court reviewed the Clerk of Court tecords regarding the subject
convictions, the Applicant’s records from the South Carolina Department of Corrections, the
application for post-conviction relief, the transcripts and documents from the prior proceedings,
and, and legal arguments of counsel. Pursuant to S.C. Code Ann. §17-27-80 (2003), this Court
makes the following findings of fact based upon all of the probative evidence presented.

As a matter of general impression, this Cour.t_. finds Applicant has readily failed to meet
his burden to prove that counsel was-either-deficient or:ineffective on the allegations before the
Court. This Court finds counsel’s testimony to be credible while ﬁn'ding. Applicant’s testimony to
lack credibility. Applicant’s conclusory and defective post hoc attacks on couns_el’.s performance
have done nothing to alter Strickland’s underlying presumption of constitutionally effective

assistance of counsel. Instead, the exercise showed Applicant made the knowing, intelligent, and

Page o of 12




voluntary decision to enter a favorable guiity plea pursuant to counsel’s sound performance and
advice that mirrors his reputation as an excellent criminal defensé lawyer.
A.

Applicant has failed to meet his burden to prove.coupsel'-’s performance was ineffective
or even la(;king for failing to further investigate the attempted burglary victim’s .statement in
mounting a defense to that charge. “This Court h_as's_t,at_ed.'_previopsly.thgt:'c’ri_min_al defense
attorneys have a duty to undertake a reasonable inves’tligat,ion,{wh'i:qhf;it aiminimum,inclugl_es

mterv1ew1ng potentlal w1tnesses and making an mdependent mvest1gat10n of the facts and

circumstances of the case.’ Ard V. Catoe 372 S. C 318 331 642 S:E.2d 590 596 (2007) This

Court agrees with counsel’s affirmation that the victim’s statement did not negate the element of
“without consent” necessafy to prove the offense of attempted burglary. Counsel correctly noted
that Applicant’s efforts to force entry into the residence after he discharged the stun guri on the
victim constituted a new act to that certainly established the State’s case on the element in
question. Regardless, the solicitor told the Plea Judge that the State intended to prove that
A_pplicam arrived at the residence and entered the illegal narcotics transaction with the motive to
decei;/e the victim in order to commit the burglary. See State v. Dixon, 337 S.C. 455, 459, 523
S.E.2d 784, 786 (Ct. App. 1999). Thus, Applicant has failed to produce credible testimony or

evidence here in contrast to the ample and convincing evidence of his guilt that permeates the

Record before this Court. See Holden.v. State; 393 S.C. 565, 573, 713-S:E:2d-611;-615 (2011). -

(“In determining guilty plea issues, it is proper to consider the guilty plea transcript as well as
evidence at the PCR hearing.”). This Court also finds that Applicant’s assertion that the
sentencing sheet was defective because it purportedly lists the incorrect statute is facially without

merit. Applicant argued that his statute reflects that he was convicted of §16-11-0312 for

Page 7 of 12

N




Burglary 2™ ‘when it should reflect that he was convicted of Attempt under §16-1-80. An
Attempted Burglary 2", regardless of the statute written on the sentencing sheet, is legally
treated the same as a Burglary 2™.and the CDR code does not change. As a result of Applicant’s
complete failure to prove counsel’s performance here was deficient,and resulted in prejudice,
Applicant similarly fails to meet his burden to prove Stri(;klan_clvfs ,pr_ejudice prong on these two
allegation. See Kolle v. ‘State, 386 :S.C.. 578, 588, 690 S.E,2d-__73, 78 (2010) T—hefefore, this
allegation is.readily denied and dismissed. ... |
B.

Applicz;nt’s éllegation thét counsel Was '-iﬁeffeétivé ;}f(‘).r :'failiﬁg to' -i)fovide hun a physical
copy of the State’s discovery disclosures is defective and facially conclusory. *“A conclusory
unsupported allegation without evidence that a different result is probable is deficient.” U.S. v.
Popoola, 881 F.2d 811, 813 (Sth Cir. 1989). Applicant testified that he had previously received a
copy of his discovery related to the controlled substance charge. from attomey Shealey, and he
received the discovery related to the Burglary charge on the day of his guilty plea in the holding
cell and did not have time to read it prior to his guilty plea. During testimony counsel Sawyer
conﬁr_med that he received the Burglary discovery from the State a week or two prior to the
guilty plea. Counsel testified that he had ample time to review this discovery. Counsel testified
that the day of Applicant’s plea he gave him a copy‘of the discovery and read and reviewed it
fully with Applicant in person. Counsel also- testified that he told Applicant that he wis not * -
required to plead guilty that particular day but he could if he wanted to and felt prepared.
Counsel testified that his advice to Applicant to accept the guilty plea was based on his review of
the evidence and a further post hoc review of these documents does not chance his opinion as to

whether the Applicant had any meritorious defenses or would have been convicted at trial.
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Applicant has produced no credible evidence to call into question Strickland’s deﬁc_ienc_y-prong;
In contrast, this Court finds counsel’s testimony that Applicant was insistent on a speedy plea.
and that counsel had no reason to question Applicant’s. intelligent, knowing, and voluntary
decision on the matter. to be credible and convincing. Therefore; this allegation is denied and
dismissed.

C.

This Court finds A;pp]icant has failed-to meet his. burden to p’roVe}c'ounse‘l’.s »perform,anc,'e
in advmng h1m on the terms and condmons of the plea offer in partlcular—the sentencmg |
exposﬁre was def101ent Bef(;re a cou'rt can accept a gullty plea a defendént must be adv1sed of
the constitutional rights he or she is waiving. The Due Process .Clause requires guilty pleas be
entered into voluntarily, knowingly, and intelligently. In addition to the requirements of Boykin,
a defendant entering a guilty plea must be aware of the nature and crucial elements of the

offense, the maximum and any mandatory minimum penalty, and the nature of the constitutional

rights being waived.” Anderson v. State, 342 S.C. 54, 57,.535 S.E:2d 649, 651 (2000) (internal

citations omitted). This Court finds Applicant’s testimony -unconvincing and incredible
compared to counsel’s credible testimony that Applicant was fully aware of the sentencing
exposure that the plea carried. Furthermore, this Court potes that Applicant has already asserted
this claim, albeit in a slightly different posture, at his post-plea motion hearing. As a result,
substantial import is placed up,b'ﬁ;'athe Plea Judgé’s ﬁndmgsm denying Applicant’s motion. to
withdraw his plea. See State v. Dorce; 320 S.C. 480, 483, 465 S.E.2d 772, 773 (Ct. App. 1995)
(“The trial judge was preseiited with contradicting testimony, and it was within his province, as
the trier of fact, to weigh the credibility of the evidence presented to determine which witnesses

he deemed credible.”). Similar to Applicant’s assertion that his guilty plea was involuntary that
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he made at the post-plea hearing, Applicant’s allegation here is a merely- a product of wishful
thing. See Wolfe v. State, 326 S.C. 158, 485 S.E.2d 367, 370 (1997). Thus, this Court finds that
Applicant has failed to produce alegitimate reason that would allow this Court to depart from the
nearly irrefutable presumption of truthfulness in the statements and assurances he made at his
plea. Therefore, this allegation is denied and.dismissed.
D.

Last this Court finds :t'hat' Applicant has failed- to meet his ‘burden to. prove:_couttse_ll".s_
dec1sxon not to request a full probatlonary s_eptencem dg{lng the mmgatlon phase of the plea.
constituted deflclent performance The Umted States Supreme Court hzts wntten the pre]udlce

standard here as, “but for counsel’s deficiency, there is a reasonable probability that [the

applicant] would have received a different sentence.” Porter v. McCollum, 558, U.S. 30 (2009).

This Court finds that counsel executed a sound and timely strategy to only request a split

probationary sentence based on the Plea Judge’s posture. See Whitehead v. State, 308 S.C. 119,
417 S.E.2d 529 (1992) (“Where, as here, counsel articulates a valid reason for employing certain
strategy, such conduct will not be deemed ineffective assistance of counsel.”). Régardless, the

Plea Judge’s thorough comments that explained her reasoning in sentencing Applicant

essentially negated even the prospect of prejudice here. See Cufﬂe v. Goldsmith, 906 F.2d
385,388 (9th Cir. 1990) (Counsel is not required .\to argue alcl'a‘im refuted by the record.).
Therefore, this allegation is denied and-dismissed and found to be without merit. -
E.
Except as discussed above, this Court finds that the Applicant affirmatively abandons the
remaining allegations set forth in his application at the hearing. A waiver is a voluntary and

intentional abandonment or relinquishment of a known right. Janasik v. Fairway Oaks Villas
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Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may be expvres's or

implied. "An implied waiver results from acts and conduct .of the party against whom the
doctrine is invoked from which an intentional relinquishment of a right is reasonably inferable."

Lyles v. BMI Inc., 292 S.C. 153, 158-59, 355 S.E.2d 282 (Ct. App. 1987). The Applicant's

failure to address these issues at the hearing indicates a voluntary and intentional relinquishment
of his right to do.so. Therefore, any and all remaining allegations are denied and dismissed.

CONCLUSION .

Based on all the forcomg, this Court finds and concludes that the Apphcant has not

ey H el e e T T e e e e PESH

establ;shed- z;ny constltutlonal v1olat10ns or deprlvatlons that would require thls Court to grant his
application for post-conviction relief. Therefore, this application for post-conviction relief. must
be denied and dismissed with prejudice.

This Court notes that Applicant must file and serve a notice of intent to appeal within
thirty (30) days from receipt of this Order to secure the appropriate appellate review. See Rule
203, SCACR. Rule 71.1(g), SCRCP; Bray v. State, 336 S.C. 137, 620 S.E.2d 743 (2005), for the
obligation of Applicant’s counsel to file and serve notice of appeal. The Appl_icant’s attention is
also directed to South Carolina Appellate: Court Rule 243 for appropriate procedures-after notice
has been timely filed.

IT IS THEREFORE ORDERED

1. That ‘the Appllcatlon for Posi- Conv1ct10n Rehef must be-denied:and dismissed

with prejudice; and

2. Applicant must be remanded to the custody of Respondent

AND IT IS SO ORDERED this 2 0  dayof 0(: /oo
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Joshua Sanborn, SCDC # 356032
Turbeville Correctional Institution
Post Office Box 252

Turbeville, South Carolina 29162

Jeanette McBride, Clerk of Court
1701 Main Street, Room 205
Post office Box 2766

Columbia, South Carolina 29202

Office of Appellate Defense

Chief Appellate Defender — Robert Dudek
PO Box 11433

Columbia, SC 29211-1433
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Kristy Grafton Gol(ﬂ)erg, LILC

ATTORNEY AT LAW

November 4, 2014

RECEIVER

The Honorable Daniel E. Shearouse NOV O :i 2014
Clerk of Court, South Carolina Supreme Court

Post Office Box 11330 e :
Columbia, South Carolina 29211 S.C. SUPREME COURT

RE: Joshua Sanborn, SCDC # 356032, vs. State of South Carolina
Appeal of Case No. 2013-CP-40-07040

Dear Mr. Shearouse,

Enclosed for filing is a Notice of Appeal in the above referenced case. Also enclosed are a
certificate of service and a copy of the original court order which is to be challenged on appeal. | would
appreciate it if you could file the Notice of Appeal and mail a date-stamped copy back to me in the
enclosed pre-stamped envelope.

By copy of this letter | am informing the Office of Appellate Defense of this Appeal so that they
may begin representation of Mr. Sanborn, as | was appointed as counsel in this matter. | am also hereby

requesting that Appellate Defense obtain a copy of the court transcript within the time required by this
court.

Please let me know if you have any questions or concerns regarding this matter.
Respectfully,

QS

Kristy Goldberg

CC: Walt Whitmire
Assistant Attorney General
Post Office Box 11549
Columbia, South Carolina 29211-1549

1720 MAIN STREET * SUITE 301 ¢ COLUMBIA, SOUTH CAROLINA 29201
PHONE (803) 252-2299 * FACSIMILE (803) 799-4059 « MOBILE (803) 315-1554



T

11262 BUI[0IED YINOS ‘BIGUIN[0D

0££T1T x0d 3210 I50d

11n07) swaidng euljoJE) YINOS ‘1Nno) Jo JI3[D
asnoaeays ‘g [a1ue(] 9[qeouoH 3y,

10262 YNMIOEYD HLNOS 'VIWN10D
IOE ALING "LIFYLS NIVN OZ L L

. /. MV LY ASNHOLLY

T kmu,am:u—omu uojeLcy \D,,.EVH

40 301440 MV

L0cez

8EG|
S$S ¢




A

o ‘

j
_ _

{

it

[\
R
]
1 '
| o
B

§
ﬂ ,,
|
{ . A
{




