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ARGUMENT IN REPLY

The PCR judge correctly found that Petitioner did not knowiﬁgly and intelligently

waive the right to a direct appeal and correctly granted a belated appeal pursuant to

White v. State, 263 S.C. 110, 208 S.E.2d 35 (1974).

Petitioner has been denied the right to a direct appeal th;ough no fault of his own but
rather through a series of mistakes and deficient performance by almost every attorney who
represented him. Trial counsel was deficient in failing to perfect the direct appeal. In an
attempt to obtain a belated appeal a second attorney was deficient in filing a habeas petition
in federal court rather than a post conviction relief application in state court. =~ When
Petitioner sought a belated appeal in state post conviction relief, the PCR attorney was.
deficient in failing to argue that the belated appeal issué was not barred by the statute of
limitations. The PCR judge found that that the Petitioner’s PCR claim was barred by the
statute of limitations. (App. pp. 95-98). The order of dismissal does not address the belated
appeal claim although the belated appeal claim was specifically raised in the Petitioner’s
post conviction relief application. (App. p. 78). PCR counsel was again deficient by not
filing a Rule 59(e) motion asking the PCR judge to rule on the belated appeél claim. See

Wilson v. State, 348 S.C. 215, 559 S.E.2d 581 (2002)(one year statute of limitations for

PCR claims does not apply to allegation applicant was denied the right to direct appeal
due to the ineffective assistance of counsel).

Petitioner appealed the finding of the first PCR judge. Appellate counsel,
however, filed a Johnson Petition for Writ of Certiorari only raising the issue of “Whether
there was any evidence to support the PCR judge’s findings that petitioner’s PCR

application was barred by the statute of limitations?” The petition made no reference to the



fact that Petitioner was seeking a belated direct appeal. Appellate counsel was deficient in
failing to raise the belated direct appeal issue. Respectfully, this Court erred in denying the
Johnson Petition for Writ of Certiorari in a written order dated August 26, 2005." (App . p.

100). Petitioner was entitled to a belated direct appeal. Pursuant to Johnson v. State, 294

S.C. 310, 364 S.E.2d 201 (1988), this Court should have denied appellate counsel’s motion
to be relieved as counsel and asked appellate counsel to address the belated appeal.‘issue.
While the trial transcript had been destroyed at the time of the first PCR hearing, if this
Court had properly granted the belated appeal in 2005, this Court could have ordered a
reconstruction hearing.

Petitioner filed a second application for post conviction relief, still attempting to
obtain a belated direct appeal, his one bite of the, to date, elusive appellate apple. (App. pp.
103- 105). The application was dismissed as successive and beyoﬁd the statute of
limitations. The second PCR counsel was deficient in failing to argue that the statute of
limitations did not apply to a request for a belated appeal. The second request for a belated
appeal was not successive as the belated appeal issue was not specifically addressed in the
first order of dismissal.

The first time the belated direct appeal issue was ruled upon by a judge was in May
of 2013, when Judge Newman signed the order granting the belated direct appeal. Res
Jjudicata, as argued by the State, does not bar the belated direct appeal issue. The statute of
limitations does not bar the belated direct appeal claim based on ineffective assistance of

counsel. See Wilson v. State, 348 S.C. 215, 559 S.E.2d 581 (2002). Judge Newman

correctly found that Petitioner did not voluntarily waive his right to direct appeal.



The State additionally argues that Judge Newman committed reversible error in
construing the Petition for Writ of Habeas Corpus as an application for post conviction
relief. The State failed to file a Rule 59(e) motion in regard to this issue and did not

appeal from Judge Newman’s order. The issue is not preserved for appellate review. See

Marlar v. State, 375 S.C. 407, 410, 653 S.E.2d 266, 267 (2007).



CONCLUSION

Based on the above argument, this Court should grant the petition for writ of
certiorari and grant Petitioner’s previously filed petition for order to reconstruct the record

or, in the alternative, an order setting aside the convictions and ordering a new trial.

Respectfully submitted,

Kathrine H. Hﬁ/d"é’i'ns
Appellate Defender
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