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T!Ibe South Cavolina Court of Appeals
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- Defendants,
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Seko Worldwide and Federal Ins. Co., Defendants,
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Uninsured Employers Fund, Appellant.

Appellate Case No. 2011-184326

ORDER

After careful conéideration of the petition for reheéring, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petmon for rehearing is dénied. _
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Timothy B. Killen, of Columbia, for Appellant.

Weston Adams, II1, and Helen F. Hiser, both of
McAngus Goudelock & Courie, LLC, of Calumbia, for
Respondents Seko Charlotte and Nat10nw1de Mutual
Insurance Co.

Linda Byars McKenzie, of Bowen McKenzie & Bowen,
LLP, of Greenville, for Respondent Gregory Collins.

SHORT, J.: The dependents of Gregory Collins (deceased) filed this workers'
compensation claim against West Expedited & Delivery Service, Inc. (West), Seko
Worldwide, Federal Insurance Co., Seko Charlotte (Seko), Nationwide Mutual
Insurance Co., and the South Carolma Workers' Compensation Uninsured

- Employers' Fund (the Fund). The Fund appeals the order of the Appellate Panel of
the South Carolina Workers' Compensation Commission'(the Commission),
arguing it erred in: (1) finding Collins was not Seko's statutory employee; (2)
finding the "going and coming rule" barred Collins' recovery as to West, butnot as
to Seko; (3) finding Collins was a "traveling employee" as to West, but not as to
Seko; (4) finding the method of payment was dispositive in determining the
statutory employment relationship; (5) applying Georgia law; and (6) finding
‘Collins would have been a gratuitous worker if cons1dered a statutory employee of
Seko at the time of his accident. We reverse. :

FACTS

Collins, a South Carolina resident, was hired by West, a South Carolina expedited
delivery company, to drive a delivery van. Seko Charlotte (Seko) contracted with
West for a delivery of parts from Ina Bearing Company in Spartanburg, South
Carolina, to Wauwatosa and Menomonee Falls, Wisconsin. On September 7,
2007, Collins picked up the parts and delivered them to Seko's customers in
Wisconsin. While driving back to South Carolina on September 8, Collins was
killed in an automobile accident. This claim was filed. At the time of the accident,
West's workers' compensation coverage had lapsed, and the Fund participated in
the case. :
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Ronald Burks, Seko's general manager, testified that Seko is atransportation
logistics company providing regional, national, and international transportation

services. Seko employed three drivers among its sixteen employees. These drivers .

made deliveries within a hundred miles of Charlotte. Seko subcontracted longer
trips to companies such as West.

Burks testified West provided "express hot deliver[y]" services, which are required

when & customer needs immediate delivery and cannot wait for a full truck load to
deliver in their area. As he explained, West provided services for cargo that "needs
to get . . . somewhere faster than an LTL [less than a truck load] truck would" be
able to deliver.

Burks testified Seko did not have a written contract with West Seko paid West
$1.20 per loaded mile, one way. Seko utilized West's services approx1mately two
to three times per month and contracted with four or five companies comparable to

West, similarly paying them per mile, one way. Seko's contention was that once a -

delivery was made, its agreement with West ceased. In this case, Collins had no
cargo in the van during the return trip to South Carolina, and Seko accordingly
maintained he was no longer its statutory employee.

Burks admitted that if Collins had been Seko's employee at the time of the injury,
he would have a valid workers' compensation claim against Seko. He conceded
that the Seko drivers were covered by Seko's workers' compensation insurance on
their entire trips, rather than just on the way to the delivery site. Burks admitted he
knew West's drivers would return to South Carolina because they were based here,
but insisted Seko's relationship with Collins ceased after he made his deliveries in
Wisconsin, Burks conceded such deliveries were an important and necessary part
of Seko's business. ~

West's president, Morris West, testified the drivers generally do not have cargo on
P Y & .

their return trips to South Carolina, and in-Collins' case, he did not have cargo on
his return trip, Morris also testified West was free to contract with another
company for return loads, and Seko had no relationship with hlS drivers once a
delivery was made. .

The single commissioner found Seko was Collins' statutory employer. Seko
appealed to the Commission. At the hearing before the Commission, Seko
conceded it was Collins' statutory employer for the trip from South Carolina to
Wisconsin. It maintained Collins was West's employee during the return trip.
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Seko argued it no longer had control over Collins after his delivery in Wisconsin,
and its status as a statutory employer thus ceased upon delivery. The Fund argued
the issue of control was not relevant to a determination of statutory employment.

The Commission found Collins was Seko's statutory employee during his trip to
Wisconsin, but.Seko did not maintain the degree of control over Collins during the
return trip to continue the employment relationship. Furthermore, the Commission
found-Collins was no longer Seko's employee within the "going and coming rule."
Finding this a case of first impression in South Carolina, the Commission relied on
Georgia and North Carolina law to conclude Collins was no longer Seko's statutory
employee at the time of the accident. Therefore, the Commission found the Fund
was liable for the claim. The Fund appealed.-

STANDARD OF REVIEW

Coverage under the Workers' Compensation Act (the Act) depends on the
existence of an employment relationship. Posey v. Proper Mold & Eng'g, Inc., 378
S.C. 210, 216, 661 S.E.2d 395,398 (Ct. App. 2008). ."Whether or not an
employer-employee relationship exists is a jurisdictional question." Id. Where the
issue involves jurisdiction, the appellate court can take its own view of the
preponderance of the evidence. Id. at216-17, 661 S.E.2d at 399. "It is the policy
of South Carolina courts to resolve jurisdictional doubts in favor of the inclusion of
employers and employees under the Workers' Compensation Act." Id. at 217, 661
S.E.2d at 399; see Wilkinson ex rel. Wilkinson v. Palmetto State. Transp. Co., 382
S.C. 295, 300, 676 S.E.2d 700, 702 (2009) (rejecting the analytical framework of
distinguishing between an employee and an independent contractor that "most
assuredly skews the analysis to a finding of employment" while "remain[ing]
sensitive to the general principle sanctioned by the Legislature that workers'
compensation laws are to be construed liberally in favor of coverage").

LAW/ANALYSIS

The Fund argues the Commission erred in finding Collins was no longer Seko's
statutory employee at the time of his accident. We agree,

Statutory employment is an exception to the general rule that coverage under the -
Act requires the existence of an employer-employee relationship. Posey v. Proper
Mold & Eng'g, Inc.,378 S.C. 210, 217, 661 S.E.2d 395, 399 (Ct. App. 2008). "The
statutory employee doctrine converts conceded non-employees into employees for
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purposes of the Workers' Compensation Act The rationale is to prevent owners
and .contractors from subcontracting out their work to avoid liability for i injuries
incurred in the course of employment." Glass v. Dow Chem. Co., 325 S.C. 198,

201 n. 1,-482 S.E.2d 49, 50 n.1 (1997). "The effect of these [statutory employment]
~ provisions when brought into operation is to impose the absolute liability of an

immediate employer upon the owner and/or general contractor although it was not
in law the immediate employer of the injured workman." Parker v. Williams &
Madjarik, Inc.,275 S.C. 65, 72, 267 S.E.2d 524, 527-28 (1980).

The statutory employment section of the Act-provides:

When any person, in this section . . . referred to as

- "owner," undertakes to perform or execute any work
which is a part of his trade, business or occupation and
contracts with any other person (in this section . . .
teferred to as "subcontractor”) for the execution or
performance by or under such subcontractor of the whole
or any part of the work undertaken by such owner, the
owner shall be liable to pay to any workman employed in
the work any compensation under this Title which he
would have been liable to pay if the workman had been
immediately employed by him.

S.C. Code Ann. § 42-1-400 (1985).

The Commission found Collins was not Seko's statutory employee based primarily
on Seko's lack of control over Collins at the time of his accident. See Wilkinison,
382 8.C. at 299, 676 S.E.2d at 702 (recognizing the four-factor test to determine
whether a worker is'an employee or.an independent contractor: (1) right to, or
exercise of, control; (2) furnishing of equipment; (3) method of payment; and (4)
right to fire).! The Commission also relied on case law from Georgia and North

' In discussing the going and coming, gratuitous worker, and traveling employee
doctrines, the Commission likewise focused on Seko's method of payment or
control over Collins at the time of the accident. See Whitworthv. Window World,
Inc., 377 S.C."637, 641, 661 S.E.2d 333, 336 (2008) ("Under the going and coming
rule, an employee going to or coming from the place where his work is to be
performed is not engaged in performing any service growing out of and incidental
to his employment. Therefore, an injury sustained by accident at such time is not
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Carolina to find no statutory employment relationship. In Farmer v. Ryder Truck -
Lines, Inc., 266 S.E.2d 922 (Ga. 1980), the Georgia Supreme Court began its
analysis of control stating the statutory employment statute was inapplicable in that
case. Farmer, 266 S.E.2d at 924. In Lewis v. Barnhill, 148 S.E.2d 536 (N.C.
1966), the North Carolina Supreme Court employed the borrowed servant doctrine’
without mentioning a statutory employment statute in Lewis' fort action. Lewis,
148 S.E.2d at 543, -

We find the Commission erroneously utilized the "employee/independent

contractor" test to determine whether Collins was Seko's statutory employee. We
also find neither the Georgia nor North Carolina case relied on by the Commission
s dispositive.

In Voss v. Ramco, Inc., 325 S.C. 560, 566,482 S.E.2d 582, 585 (Ct. App. 1997),
this court found that whether the employee was an independent contractor of the
alleged statutory employer was irrelevant. The court concluded that "section 42-1-
400 imposes liability on an upstream employer if the injured worker is an
“employee of the subcontractor, but not if the worker is an independentcontractor
of the subcontractor." 325 S.C. at'566-67, 482 S.E.2d at 585. The Fourth Circuit
Court of Appeals likewise stated that whether the statutory employer exercised
control over the employee is not the issue in South Carolina:

compensable under the Workers' Compensation Act because it does not arise out of
and in the course of his employment."); Kirksey v. Assurance Tire Co., 314 S.C.
43,45, 443 S.E.2d 803, 804 (1994) (holding gratuitous warkers are not
employees), Hall v. Desert Aire, Inc., 376 S.C. 338, 357, 656 S.E.2d 753, 762 (Ct.
App. 2007) ("It is well settled that 'travelmg employees are generally within the
course of their employment from the time they leave home on. a business trip until
they return, for the self-evident reason that the traveling itself is a large part of the
job.") (quoting Arthur Larson, Larson's Worker[s]' Compensation Law, § 14.01
(Lexis-Nexis 2004)).

? Under South Carolina's borrowed servant doctrine, "when a general employer
lends an employee to a special employer, that special employer is liable for -
workers' compensation if: (1) there is a contract of hire between the employee and
the special employer; (2) the work being done by the employee is essentially that
of the special employer; and (3) the special employer has the right to control the
details of the employee's work." Cooke v. Palmetto Health Alliance, 367 S.C. 167,
175, 624 S.E.2d 439, 443 (Ct. App. 2005).
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Suffice it to say that no South Carolina case has been
found involving this statute in which an ownet's liability
_either for payment of compensation or tort damages has
been made to rest upon the degree of control retained by-

the owner over the injured employee of a subcontractor.
On the contrary, once it is established that the work being
done by the subcontractor is a part of the owner's general
business, the employees of the subcontractor become
statutory employees of the owner even though their
immediate employer is an independent contractor. .

Corollo v. S. 8. Kresge Co.,- 456 F.2d 306,311 (4th Cir. 1972).

Once the Commission determined Collins was an employee of Seko's
subcontractor, West, which the parties in this case did not dispute, the Commission
should have looked to whether Collins' activities were part of Seko's trade,
business, or occupation, See S.C. Code Ann. § 42-1-400 (1985) (providing
statutory employment requires the claimant to be engaged in an activity that "is a
part of [Seko's] trade, business[,] or occupation”). .South Carolina has applied
three tests and concludes the statutory requirement is met if the activity (1) is an
important part of the owner's business or trade; (2) is a necessary, essential, and
integral part of the owner's business; or (3) has previously beenperformed by the
owner's employees. Olmstead v. Shakespeare, 354 S.C. 421, 424, 581 S.E.2d 483,
485 (2003). If the activity meets any of these three criteria, the injured employee
qualifies as a statutory employee. Id. In this case, Burks admitted deliveries like
the one Collins made were an important and necessary part of Seko's business. We
agree that Seko's utilization of West's services two to three times per month for
"express hot deliveries" is an important part of Seko's delivery business,
Accordingly, we find Collins was Seko's statutory employee during the entire trip.
See Voss, 325 S.C. at 568, 482 S.E.2d at 586 (finding a manufacturer of small
equipment was the statutory employer of field salespeople because selling the
equipment was an essential part of the manufacturer's business); Marchbanks v.
Duke Power Co., 190 S.C. 336, 351, 2 S.E.2d 825, 837-38 (1939) (affirming the
trial court's finding that maintenance of Duke Power's transmission lines and utility
poles was an important and essential part of its trade or business and, therefore,
finding Duke Power the statutory employer of the employee of a subcontractor
hired to paint utility poles). '
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CONCLUSION

Based on the foregoing, we find the Commission employed improper analyses in
reversing the single commissioner. Under our own view of the preponderance of
the evidence, we find Collins was Seko's statutory employee. Accordingly, we
reverse the Commission and reinstate the single commissjoner's order.

REVERSED.

HUFF, J., concurs.

FEW, C.J., concurring: I concur in the majority opinion. I write separately to
further explain why it was error for the commission to use the independent
contractor test to determine whether Collins was Seko's statutory employee. There
is no reason to consider whether a claimant is.a statutory employee unless the
claimant or his direct employer has an independent contractor relationship with the
defendant. Therefore, it is nonsensical to determine Collins was not the statutory
employee of Seko because of the independent contractor relationship between
Seko and West. Rather; Collins can be a statutory employee of Seko only 1f there
is an independent contractor relationship between Seko and West
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Seko Charlotte and Nationwide Mutual Ins. Co. .....ccoviiivnniiniinnneineinnn. Respondents,
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V.

Seko Worldwide and Federal Insurance Co., wuuuverrcemeersesmmssssmessnissinsssssonsneas Defendantg,
V.
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Employers FUN, ..o snssss s s ssssasseseses Appellant.

.~ RESPONDENTS SEKO CHARLOTTE AND
NATIONWIDE MUTUAL INSURANCE COMPANY
' PETITION FOR REAEARING

Pursuant to Rules 221 and 240, SCACR, Respondents Seko Charlotte, Inc. and

Nationwide Mutual Insurance Co. hereby petition this Court for rehearing of its Opinion

" No. 5022, filed August 15, 2012 (“Opinion”). "Respondents respectfully submit that this

* Court overlooked' or misapprehended at least-three critical points in reaching its decision- -
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in the above-captioned appeal. First, this Court failed to consider and rule on
Respondents’ argument that, once its contractual relationship with_ West Expedited &
Delivery Service, Inc. (“West Expedited”) terminated, there could be no statutory
employment . relationship between Séko Charlotte and West :.Expedit'ed’s employees.
Second, this Court failed to properly consider and/or rule on Respondents’ argument that
imposing statutolry. liability on Seko Charlotte under the facts of this case does not
advance the goals of the statutory employer doctrine. Third, this Court improperly

applied the test for a statutory employee set forth in S.C, Code Ann. § 42-1-400 (2007)

and Voss v. Ramco, Inc., 325 8.C. 560, 482 S.E.2d 582 (Ct. App. 1997) to the facts of

this case. Respondents address each of these.errors in turn.
L This:Court overlooked :and/or misapprehended the significance of the
fact that there was no contractual relationship beiween -Seko
Charlotte and West Expedited at the time of Claimant’s accident.
The following facts are undisputed ip this case: Seko Charlotte contracted with
West Expedited for a one-way delivery of goods from Spartanburg, South Carolina to |
Wisconsin. For this delivery, Sellco Charlotte baid' West Expedited for mileage on a one-
-way basis, from the pick up poin’g to the délivery point. (R. p. 201, lines 14-22). Mr.
"West testified that, after the deliveries were made in Wisconsin, Seko Charlotte did not
pay. for the trip home. (Suppl. R. p. 15, line 17 — p. 18, line 14). Hence, Seko Charlotte
only contracted and paid for the outgoing delivery. Once Claimant made the deliveries in
Wisconsin, the contractual relationship between West Expedited and Seko Charlotte
ended. West Expedited was free to contract with ano@er entity for haunling or delivery

services on the return trip, which it had done in the past, although it did not do so on this

particular trip. (R. p. 208, line 22 — p. 209, line 6) (R. p. 249, lines 5-22). Seko Charlotte
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did not pay West Expedited any more or less depending on whether there was a return-
trip delivery for ant;ther entity — instead, Seko Charlotic and West Expedited’s
contractual relationship was based entirely on one-way transportation service and ended
once the deliveries to Wisconsin Werc completed. (R.p. 208, 'lines 12-_1 5) (R. p. 241, line
6 — p. 242, line 1), In fact, had Seko Charlotte wanted to engage West Expedited to carry
items for it on the return trip to South Cérolina, Seko Charlotte would have had to have
entered into a separate contract with West Expedited for that return-trip service. Instead,
Seko Charlotte had no relationship whatsoever with West Expedited afier the delivery
was.rﬁade in Wisconsin, (R. p. 209, line 25 —p. 210, line.14) (R. p. 241, line 6 — p. 242,
line 1).'

The statutory employment relationship flows from the subcontractor’s employee
to the subcontractor to the owner. The subcontractor is the linchpin. Simply put, if there
is no relationship between the subcontractor and the owner, there cen be no statutory
employment relationship between the subcohtractor’s employee and the owner. In its
Opinion, this Court erroneously failed to account for the fact that there was no
qbntractﬁal relationship between Seko Charlotte and West Expedited at the time of
Claimant’s accident, This Court’s Opinion would impose, by judicial fiat, a contractual
relaﬁonshi.p on Seko Charlotte that it dici not enter into,

A recent decision of the Virginia Supreme Court, analyzing virtually identical

statutory ianguage, confirms the requirement of a contractual relationship between the

' The Commission specifically found, based on unrefuted evidence in the record, that:
Under the single Commissioner’s theory the return trip was still part of the contract with
Seko Charlotte, if this were wue Seko Charlotte would have had the ability to havé
Claimant haul a load back to South Carolina; in reality Seko Charlotte would have had to
pay a separate fee to transport something back to South Carolina. The Claimant's
representative and West Expedited both admit that Seko Chmlotte only pald for a one

: - way trip and Claimant was not carying a retwrn load.

(Commission Decision, R. p. 23).
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owner and the subcontractor in order to establish a statutory:. employment relationship.
Moore v. Virginia Int’l Term,, Inc., 283 Va. 232,720 S.E.2d 1':17 (2012).% In Moore, the
Virginia Supreme Court held that, regardless of whether the w'ork performed was part of
the owner’s “trade, business, or occupation,” there was no statutory relationship between
the port owner and the subcdntractor stevedoring company’é employees because there
was no contract between the port owner and the subcontractor stevedoring company. The
Court held that the plain .language of the statutory employmeﬁt proyision of the Virginia
workers’ compensation statute, “esta;blishés that two_discrete elements must be present
for a statutory employer/employee relationship to exist: (1) the work must be part of the
owner/contractor’s trade, business or occupation, and (2) the owner/contractor must have
contracted with another to have work performed.” 283 Va. at 236-37, 720 S.E.2d at 119.
Where no such contractual relationship exists, there can be mno statutory employment
relationship. This Court should reach the same result in this case.

As this Court held in Voss, “[a]lthough doubts about jurisdiction are resolved in

the claimant’s favor in accordance with the inclusive purposes of the Act, this Court is -

bound by the Act as written and does not have the power to expand the jurisdictional

reach of the Act.” 325 S.C. at 565, 482 S.E.2d at 585, see also Hernandez-Zuniga v.

Tickle, 374 S.C. 235, 256, 7 S.E.2d 691, 702 (Ct. App. 2007).

After noting that no South Carolina case deals with the situation where the .

question is whether a claimant remained a statutory employee “despite completion of

? Virginia’s statutory employer provision reads, in pertinent part, “When any person (veferred to in this
section as ‘owner’) undertakes to-perform or execute any work which is a part of his trade, business or
occupation and contracts with any other person (referred to in this section as ‘subcentractor’) for the
execution or performance by or under such subcontractor of the whole or any part of the work undertaken
by such owner, the owner shall be liable to pay any worker employed in the work any compensation under
this title which he would have been liable to pay if the worker had been immediately employed by him.”
Va. Code § 65.2-302(A). South Carolina’s provision is virtually identical. See §.C. Code Ann. § 42-1-400.
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their task and lack of evidence of control,” (Commission De'cision, R. pp. 16, 25),3 the

Commission looked to cases from other jurisdictions, including Farmer v. Ryder Truck

Lines, Inc., 245 Ga. 734, 266 S.E.2d 922 (Ga. 1980). The facts essential to the statutory

employment analysis are similar in both this case and Farmer, and the result in both cases
should also be the same. Neither this Court nor Appellant has not cited a single case
from South Carolina or ansr dther jurisdiction supporting the conclusion that, even oﬁce
the contractual relationship between the 6wner and the subcontractor has ended, the
statutory relationship between thg: owner and employees of the subcontractor continues to
exist.

There is a good reason for thlb As explained in more detail below, Such a finding
runs .counter to the policy underlying the statutory employer doctrine and imposes
liability on private parties based on a judicially-imposed contractual relationship that
does not actually exist between any of thelpal-'ties,. T}_le salient point to be drawn from
m is th'at_ the statutory employment relationship ends when the contracted job has

been completed and the first owner no longer has any relationship with or control over

the Subcontracfor and/or its employee. Dupre v. Exxon Pipeline Co., 738 S.2d 1118,

1994 La. App. LEXIS 1619 (La. Ct. App. 1994), and Walls v. Food Lion, L.L.C., 66 Va.
Cir. 26, 2004 Va. Cir. LEXIS 341 (Va. Cir. Ct. 2004) are in accord.

A different result may W'ell be warranted had Seko Charlotte contracted with West
Expedited to make a series of deliveries from South Carolina to Wisconsin and other

locations, requiring Claimant to return to South Carolina in order to perform further acts

under an on-going contract between Seko Charlotte and West Expedited. That is not the

3 As the Commission noted, “[t}he statutory employment case law in South Carolina all deals with
employees actively involved in their contracted duties.” (Commission Decision, R. pp. 16-17).
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case here. Alternatively, this case might have a different outcome if Seko Charlotte’s

contract with West Expedited reserved the right for Seko Charlotte to use its drivers for

return-trip deliveries.. As noted above, that is not the case here, as Seko Charlotte would
have had to have entered into a second contract with West Expedited in order to employ
Claimant’s services for a return-trip delivery.

The crux of this case is preciseiy whether a statutory emplloyment relationship
continues to exist between the employee of a subcontractor and the owner, after 'the
contractual relationship between the subcontractor and owner has completely concluded.
The Commission correctly held that, once the deliveries to Wisconsin were completed
and the contractual relations'hip between Seko Charlotte and West Expedited ended,
“Claimant was no longer a ‘statutory employee’ of Seko Charlotte -at the time of his
accidental death.” (Commission Decision, R. pp. 21-26). For all the reasons stated
herein, thi_s Court should uphold the Commiss.ion’,s conclusion that Seko Charlotte was
not Claimant’s statutory employer at the time of his accident.

Ii. This Court overlooked and/or misapprehended that the result reached
in its Opinion does not advance the goals of the statutory employer
doctrine,

The “manifest purpose” of the statutory employment doctrine, “is to afford the

benefits of compensation to men who are exposed to the risks of its business, and to place

the burden of paying compensation upon the organizer of the enterprise.” Parker v,

Williams and Madjanik, Inc., 275 S.C. 65, 73,'2'67 S.E.2d 524, 528 (1980). In the case .

presently before the Court, the only “organizer of the enterprise” at the time Claimant
was injured was West Expedited, who was free to choose to eﬁgage a return-trip delivery

or not, a decision over which Seko Charlotte had no control or say.
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Imposing statutory liability on an owner whén it has no contractual relationship
with the subcontractor does not further the goals of either ;he s;tatutory employer doctrine
or the Workers® Compensation Act. According to this Court’s’Opinion, Seko Charlott.c’s
status as a statutory employer depends entirely on a business decision made by West
Expedited for its own commercial purposes: the decision as to whether or not to contract
with a third party for Claimant to make a delivery‘on his return leg. This makes Seko
Charlotte’s potential exposure to workers’ compensation liability entirely dependent on.a
business decision made by a third party. At this point in time, Seko Charlotte had
absolutely no control over or knowledge of the business .d.ecisions meade by West
Expedited. As noted above, it is undisputed that, had Seko Charlotte .wanted to employ
‘West Expedited and Claimant to make & return deiivery, Seko Charlotte would have had
to have entered into another contract with West Expcditéd. It did not do so and West
Ekpedited was entirely free to contract \.avith another company for services on the return
route, or to janother location, or even to send Claimant on its own errand or ori vacation,

Seko Charlotte had no control over what Claimant did after the conclusion of the

delivefies precisely because its contractual relationship with West Expedited had ended.
To ho}d an employer liable under the statutory employer doctrine based on busiﬁess
decisions made by an entjrely separate entity is extremely unfair and does not advance '
any goals of the Workers® Compensation Act.

Respondents repeat here the hypothetical contained in their Brief, as it illustrates
the distinction this Court has overlooked. -Compare two different drivers, Driver A and
Driver B, both of whom are contracted out by Subcontractor to make a delivery from

South Carolina for Owner X.
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1. Owner X contracts with Subcontractor to dcliver'pai'ts from South Carolina to
another state. Subcontractor, who employs Driver A, sends him to make the
delivery. Driver A completes his delivery, and the job for Owner X is now
complete. Because the job for Owner X is completed, and Subcontractor has
contracted with Owner Y to deliver something from out of state to South
Carolina, Subcontractor tells Driver A to pick up a load for Owner Y and bring it
back to South Carolina. During this return trip, Driver A has an accident and is
injured.

2. Owner X contracts with Subcontractor to deliver parts from South Carolina to
another state, ‘Subcontractor, who employs Driver B, sends him to make the
delivery. Driver B completes his delivery, and the job for Owner X is now
complete, Because the job for Owner X is completed, and Subcontractor has no
return trip job for him, Driver B simply returns home to South Carolina. During
this return trip, Driver B has an accident and is injured.

In the first scenario, Owner Y is clearly the statutory employer of Driver A at the time of
the injury — Owner X has absolutely no connection to either Subcontractor or Driver A on
the return trip in this scenario and cannot possibly be held to be Driver A’s statutory
employer at the time of the accident. Even Appellant agreed that, if there had been an
“gpstream employer” on the return trip, “this would be a vastly different case,” and that
Seko Charlotte “would not, in:all likelihood, even be a 'par'ty to the case.”. (App. Br. p.
30).

The same result with respect to Owner X should be reached in the second
scenario. In that scenario, on the return trip-there is only Subcontractor, and no statutory
employer. To hold Owner X liable in the second scenario, when it clearly is not liable'in
the first scenario, is to impose liability on Owner X based solely on the business
decisions made by entities over which it has absolutely no control — Subcontractor and

Owner Y. Such a'result subverts the policy behind the statutory employee doctrine

. (placing the risk and responsibility of workers’ compensation payments on the entity
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organizing the enterprise and benefitting from the employee’s labor) and is inherently and
unacceptably unfair. |

| West Expedited could have contracted for a paying return trip from Wisconsin. It
was free to do so and had in the past but did not do so on this particular trip, entirely for
reasons of its own that had nothing to do with Seko Charlotte. “To have Seko Charlotte’s
liability hinge on whether West Expedited chose to make & return-trip contract with some
other company .or to send Claimant on some errand of its own, as this Court has done, is
untenable é.nd runs counter to South Carolina workers’ compensation goals and policies.
Such a result would impose liability on an entity that had absolutely no connection to
either the subcontractor or the employee at the time of injury. As the Commission found,
“[i]t would be an unduly harsh result to find that a former _statutory eémployer can -sfill be
held liable for accidents after completion of its contract and after it had given up all
control over the employee in'question.”_ (Commission Decision, R. p. 16).

I, This Court misapplied the statutory e;nployment'test to the facts of
‘this case.

This Court misapplied the statutory employment test to the facts of this case in at
least two respects. First, this Court analyzed this case as if Claimant were injured on his
way to Wisconsin to make the deliveries, instead of after that job had been completed.
Those are not the facts of this case, however. For example, while this Court cites
testimony by Mr. Burks as to the importance of deliveries like the one Claimant made,
the fact remains that' Seko Charlotte is not in the business of returning drivers from long-
distance hauis to South Carolina. As a result, this Court’s Opinion is based on facts that

" simply do not exist (that, on his return trip, Claiment was doing anything that was part of
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Seko Charlotte’s “trade, business, or occupation™), and certainly are not supported by the
record.

Second, even if this Court’s analysis of Seko Charlotte’s “trade, business, or

occupation” had some support in the record, which Respondents do not concede, the

cases on which this Court relies in its analysis of whether a sté.tutory relationship existed
between Claimant and Seko Charlotte are readily distinguishable from the case at hand.

In Voss v. Ramco, Inc., 325 S.C. 560, 482 S.E.2d 582 (Ct. App. 1997), this Court held

that the claimant was Ramco’s statutory employee because selling equipment was “an

essential part of Ramco’s business, an activity without which Ramco could not femain in

business.” 325 S.C. at 568, 482 S.E.2d at 586. Similarly, in Marchbanks v. Duke

Power C'o., 190 S.C. 336, 2 S.E.2d 825 (1939), the South Carolina Supreme Court found
that the claimant was .a statutory employee of the power compaﬁy because painting and
maintaining the posts that held up its transmission lines was necessary for the company te
conduct its business. 190°S.C. at 365-66, 2 S.E.2d at 837. In each of these cases, the
activity performed by the subcontractor’s employee at the time they were injured was
essential to the oWner’s ability to con_duct its business. In other words, the owner
reallistically could not continue to conduct its business without the subcontracted
activities. In contrast, making long-distance express Qeliveries is not essential to the
conduct of Seko Charlotte’s business. While those deliveries might be important to the
indiv.idual customers, Seko Charlotte’s main business is logistics and making deliveries
in and around the Charlotte, North Carolina area. Seko Charlotte could conduct is
business without the type of long-distance express deliveries that West Expedited and

Claimant performed for it.

10
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IV. _ This Court should uphold the Commission Decision which reached
the correct result even if it applied the wrong reasoning,

In the end, even if the Commission analyzed this case under the wrong tests, it

reached the correct result and should be affirmed. See, e.g., Barron v. Labor Finders, 393

' S.C..609, 614, 713 S.E.2d 634, 636 (2011) (finding the lower court “erred in its analysis”

but nonetheless affirming the result reached by the court); Baxter v. City Ins,, 368 S.C.

510, 5}4, 630 S.E.2d 42, 44 (2006) (affirming lower court ruling that “failed to address
the proper issue, [but which] reached the correct result”). This Court focused on whether
the Commission employed impréper analyses in this case (by analyzing this case under
the independent contractor anaiysis, and the going and coming, gratuitous worker, and
traveling employee docirines); however, as explained above, the Commission reached the
‘correct conclusion — that Seko Charlotte is not liable to Claimant for workers’
‘compensation beneﬁts because, at the time of the accident, Seko Charlotte had no
relationship whatsoever with West Expedited. Therefore, this Court should uphold the
Commission’s finding that Seko Charlotte was not Claimant’s statufory employer.at the

time of the accident, even if the Commission reached that conclusion via an improper

analysis.

11
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_Conclusion
For all the reasons stated herein, Respondents Seko Charlotte and Nationwide
M;Jtual Insurance Company respectfully request that this Court reverse Opirion No. 5022
and uphold the Commission’s finding that Seko Charlotte was not Claimant’s statutory

employer at the time of his accident.

Respectﬁf ly syj
August 29, 2012 M

Adams
Helen F. Hiser
McANGUS GOUDELOCK & COURIE LLC
Meridian 10" Floor
1320 Main Street
PO Box 12519 )
" Columbia, SC 29211-2519

Attorneys for Respondents Seko Charlotte and
Nationwide Mutual Insurance Company
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STATEMENT OF THE CASE

This Workers' Compensation case arises out of fatal work-related injuries
suffered by the Claimant, Gregory A. Collins, on Septefnber 8, 2007, as a result of a
motor vehicle collision in Kentucky. At the time of his fatal accident, the Claimant was
directly employed as a driver by WEST EXPEDITED AND DELIVERY SERVICE, INC.
(WEST), a courier service based in South Carolina. When Claimant was injured, he
was traveling back home on the return leg of a trip to Wisconsin as part of a delivery trip
made on behalf of SEKO CHARLOTTE, INC (SEKO). SEKO, which holds itself out to
the public as a personalized global freight transportation and logistics provider,
subcontracted these particular deliveries to WEST, the Claimant's direct employer.

As a matter of course, SEKO utilized WEST'’s and other companies’ drivers for
the entirety of its long hal_Jl deliveries. SEKO's business model called for subcontracting
its long haul deliveries, even though it did employ its own delivery drivers for deliveries
of fifty (50) or fewer miles. |

The Claimant, after dropping off two (2) delivery items at locations in Wisconsin
determined by SEKO, and without being engaged by any other contractor, courier
service, or logistics provider to perform any further deliveries, and without deviating from
his assigned duties, fell asleep while driving through Kentucky. As a result, he suffered
a fatal motor vehicle collision.

The issue before the South Carolina Workers’ Compensation Commission, as it
related to the SOUTH CAROLINA WORKERS' COMPENSATION UNINSURED
EMPLOYERS' FUND (Fund), was whether the Claimant’s upstrearﬁ employers, SEKO

CHARLOTTE, INC., and/or SEKO WORLDWIDE, LLC, and their Carriers,

Pane A nf 31
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NATIONWIDE MUTUAL INS. CO. (NATIONWIDE) and/or FEDERAL INSURANCE CO,,

were responsible for the payment of benefits to Claimant's beneficiaries under a

statutory employment analysis.’

The Single Commissioner heard the case on May 12, 2010. On June 24, 2010,

the Single Commissioner entered his Decision and Order. As a part of his Order, the

Single Commissioner found, inter alia:

(4)

()

That Seko Charlotte, Inc. was the statutory employer of the
Claimant and Nationwide is their workers compensation carrier.

At the time of decedent's fatal injuries, he was the statutory
employee of Seko Charlotte, Inc. The Claimant’s direct employer
was engaged by Seko Charlotte, inc. to make interstate deliveries.
Though Seko Charlotte, Inc. employed drivers of its own, it
subcontracted its interstate deliveries through West and operations
like West. Because its business was national (and worldwide),
such interstate deliveries are an integral and necessary part of
Seko Charlotte, Inc.'s business. Accordingly, In order to remain a
viable business with its unique purpose, it is necessary for Seko
Charlotte to subcontract its interstate deliveries. ("l would say so,
yeah. Every part of business that we do is important to us.”
Deposition of Ron Burks, p. 32 — 33 (Fund's APA, p. 79 — 80); “So,
yeah, we needed to make that delivery, if we want to keep in
business.” Deposition of Ron Burks, p. 33 (Fund's APA, p. 80)).
Accordingly, the requirements for a statutory employment
relationship were created here. See Voss v. Ramco, Inc., 325 S.C.
560, 482 S.E.2d 582 (Ct.App. 1997).

The South Carolina Uninsured Employers’ Fund . . . [is] without
liability in this case due to Seko Charlotte, Inc. being the statutory
employer and having Workers' Compensation insurance through
Nationwide.

The Claimant herein did not deviate from the most direct route to
return him to South Carolina. There is no allegation or evidence
that the Claimant was, at any part of his trip, engaged by any
employer other than the employer who engaged him on the first leg

' Seko Charlotte, Inc. has stipulated that it is downstream from its operating partner, Seko Worldwide,
LLC. Accordingly, should there be a finding that the statutory employment relationship continued on the
return leg of the trip, then Seko Charlotte, Inc. and its Carrler would be the liable parties, and Seko

Worldwide, LLC and its Carrier would have no liability.
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of his trip. As such, because the Claimant was a “tra\}eling
employee,” he was within the course of his employment during the
return leg of his trip, which was when he suffered his fatal injuries.

Within the statutory period, Counsel for SEKO and NATIONWIDE (collectively
Respondents herein) filed an Application for Review of the Single Commissioner's
Decision and Order. By appeal, the Reépondents herein submitted to the Full
Commission that the Single Commissioner erred in finding that SEKO was the
Claimant's statutory employer at the time of his accident becayse the Claimant was on
the return leg of his delivery trip and Claimant returned to the exclusive control of his
direct employer, West Expedited.

The CIaimanUReépondent appealed the Single Commissioner's Order on other
grounds. Those grounds are not relevant to this appeal and will not be addressed
herein.

The matter was heard by the Appellate Panel of the South Carolina Workers'
Compensation Commission on October 26, 2010. On January 24, 2011, the Appellate
Panel entered its Decision and Order, reversing the Order of the Single Commissioner
insofar as the statutory employment findings were concerned. The Appellate Panel
found that “Seko Charlotte did not sustain the degree of control necessary to maintain
an employment relationship [with the Claimant] on the return trip.” (R. p. 19, Appellate

" Panel Decision and Order, p. 19.

On February 1, 2011, Appellant served the Notice of Appeal on Respondents.

Pana R nf 21
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STATEMENT OF FACTS

As outlined in the Single Commissioner’s Decision and Order,

The facts in this case with regard to Mr. Gregory Collins and his fatal
accident are fairly simple . .. . Mr. Collins was hired by Mr. Morris West],
principal of West Expedited and Delivery Services, Inc.,] to drive a van
and operate as an employee of . . . West Expedited and Delivery Services
Inc. As part of his employment he was sent to Ina Bearing Company in
Spartanburg, South Carolina on September 7, 2007 to pick up parts and
deliver them to Wauwatosa, Wisconsin, After delivering the parts Mr,

Collins was on his way home when he was killed in an automobile
accident.

The issues in this case are several but the facts are fairly straightforward.

Mr. Collins was killed while returning from a delivery. He was an

employee of West Expedited and Delivery Services, Inc. West Expedited

and Delivery Services, Inc. was owned by Morris West. Mr. West through

his company had contracted with Seko Charlotte. The evidence

establishes that Mr. West was contacted by Seko Charlotte with a request

to pick up parts at Ina Bearing in Spartanburg, South Carolina and deliver

them to Wisconsin. :

(R. pp. 32 - 33, Order of the Single Commissioner, pp. 4 — 5).

Though the facts are straightforward, the fulcrum upon which this litigation tilts is
the cost-bésis in the contract between WEST and SEKO, which was determined by the
miieage between the point of pick-up to the point of delivery, and that the Claimant was
killed returning home after dropping off the items for SEKO. The Appellate Panel found
that, “[i]t is apparent that a statutory relationship was created with Seko Charlotte when
the Claimant picked up the load in Spartanburg, SC; however, it is also clear that Seko
Charlotte did not maintain the degree of control necessary to continue an employment
relationship on the return trip.” (R. p. 10, Appellate Panel Decision and Order, p. 8)
(emphasis added).

Essentially, the fundamental issue in this case is whether a common carrier can

subcontract a delivery that is necessary and essential to its business while taking on no
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risks or liabllity with regards to delivery driver’s return to his base of operations, where
(1) the common carrier admits to the existence of a statutory employment relationship
with the Claimant on the first leg of the trip; (2) where the second leg of the trip is
necessarily incidental to the job the Claimant was undertaking in furtherance of the
business of the common carrier; (3) where the driver did not deviate from the most
direct route between the point of delivery and his base of operations; and k4) where the
driver was not hired by any other party to perform any further duties other than the
original assignment. The Fund’s position, put simply, is that you can’t send somebody
eight hundred (800) miles away as part of your business and then wash your hands of
all responsibility when something unfortunate happens to the man on the return home.

STANDARD OF REVIEW

In an appeal from the Commission, the Court of Appeals may not substitute its
judgment for that of the Commission as to the weight of the evidence on questions of

fact, but may reverse where the decision is affected by an error of law. Hamilton v. Bob

Bennett Ford, 336 S.C. 72, 518 S.E.2d 599 (Ct.App. 1999); see also Etheredge v.

Monsanto Co., 349 S.C. 451, 562 S.E.2d 679 (Ct.App. 2002). The Court of Appeals’

review is limited.to deciding whether the Commission’s decision is unsupported by

substantial evidence or is controlled by some error of law. See Lark v. Bi-Lo, Inc., 276

S.C. 130, 276 S.E. 2d 304 (1981).

Where the issue is jurisdictional, including whether the Court a‘nd Commission
has subject matter jurisdiction to hear the case, the question is one of law. Gray v. Club
Group, Ltd., 339 S.C. 173, 183, 528 S.E.2d 435, 440 (Ct.App. 2000). “The issue of

whether an employer regularly employs the requisite number of employees to be
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subject to the Workers' Compensation Act is jurisdictional.” Harding v. Plumley, 329

S.C. 580, 584, 496 S.E.2d 29, 31 (Ct.App.1998).
In such cases,

the appellate court's standard of review in cases involving jurisdictional
questions is not a substantial evidence standard. Our precedent lucidly
establishes that an appellate court reviews jurisdictional issues by making
its own findings of fact without regard to the findings and conclusions of
the Appellate Panel. .. .The appellant bears the burden of showing that
the [lower] court's decision is against the preponderance of evidence.

Hernandez-Zuniga v. Tickle, 374 S.C. 235, 244, 647 S.E.2d 691, 695 - 96 (Ct.App.

2007) (emphasis in original) (internal citations omitted).
“The determination of whether a worker is a statutory employee is jurisdictional

and, therefore, the question on appeal is one of law." Posey v. Proper Mold and

Engineering, Inc., 378 S.C. 210, 216, 661 S.E.2d 395, 398 — 99 (Ct.App. 2008) (citing

Harrell v. Pineland Plantation, Ltd., 337 S.C. 313, 320, 523 S.E.2d 766, 769 (1999);

Glass v. Dow_Chem. Co. 325 S.C. 198, 201-02, 482 S.E.2d 49, 51 (1997)). “As a

result, this court has the power and duty to review the entire record and decide the

jurisdictional facts in accord with its view of the preponderance of the evidence. 1d.; see

S.C. Workers' Comp. Comm'n v. Ray Covington Realtors, Inc., 318 S.C. 546, 459
S.E.2d 302 (1995).
ARGUMENT
. WHETHER THE CLAIMANT'S FATAL INJURIES AROSE OUT
OF HIS STATUTORY EMPLOYMENT WITH SEKO CHARLOTTE,
INC. WHEN HE SUFFERED A MOTOR VEHICLE COLLISION
DURING THE RETURN LEG OF A BUSINESS DELIVERY MADE
IN FURTHERANCE OF SEKO CHARLOTTE'S BUSINESS.
The question herein is which party is responsible for the payment of benefits to

the Claimant's dependents. WEST, at all relevant times, was uninsured, and that is why
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the Fund is a party. The Fund is an agency of the State of South Carolina created
under S.C. Code Ann. § 42-7-200 to "ensure payment of workers' compensation

benefits to injured employees whose employers have failed to acquire necessary

coverage for employees in accordance” with Title 42 of the South Carolina Code. As

. this Court has held in Miller v. Lawrence Robinson Trucking, 510 S.E.2d 431, 435, 333

S.C. 576, 583 (Ct.App. .1 998), if an injured Claimant's statutory employer was properly
covered at the time of his accident, then the Fund is not liable fof payments regardiess
of whether the Claimant's direct employer was uninsured.

In this case, there is a clear and admitted statutory employer-employee
relationship between the Claimant and SEKO, which contracted with Claimant's direct
employer to make two (2) shipments to Wisconsin. (See Supp. R. pp. 3 — 48, Deposition
of Morris West); (See R. pp. 138 — 188); (R. pp. 112 — 119, FUND’s APA Submissions
pp. 23 — 30, SEKO Documents received pursuant to Form 27). éEKO doesn’t dispute
that Claimant performed the deliveries to Wisconsin in contract with them. Resp. Brief,
p. 1. SEKO, was at all times relevant hereto, properly covered by NATIONWIDE.

SEKO admitted to its statutory relationship with the Claimant on the first half of
his delivery trip. _However, because the Claimant was killed on the return leg of the trip,
and because SEKO's contract with WEST was based on dollars per mile between the
point of shipment and the point of delivery, the Appellate Panel agreed with SEKO’s
position that its contract with WEST was complete at the point of delivery, and that

SEKO was no longer exposed to any workers' compensation liability following the
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deliveries. (R. pp. 3 — 28, Appellate Panel Decision and Order). The Fund respectfully
submits that this is an error of law.?

Among other things, the Order of the Appellate Panel overlooks the unavoidable
conclusion that the return trip was necessarily incidental to the Claimant's statutory
employment with SEKO. Because the return trip flows naturally from the SEKO delivery
and, unless interrupted by another delivery or a ‘substantial deviation from the
Claimant's route and/or duties, the return trip “follow[s] as a natural incident of the work .

...” Douglas v. Spartan Mills, 245 S.C. 265, 269, 140 S.E.2d 173, 175 (1965).

The conclusion of the Appellate Panel that the method used to calculate the price
of a job between delivéry companies ignores the statutory responsibilities both
employers have to the employee acting in furtherance of their businesses. The
Supreme Court has determined that such machinations used to maximize profit and
escape liability where it would normally lie are ineffectual:

Whatever the parties contract to call their relationship is not controlling in a
statutory employment analysis. See S.C. Code Ann. § 42-1-610 (1985)
("No contract or agreement, written or implied, and.no rule, regulation or
other device shall in any manner operate to relieve any employer, in whole
or in part, of any obligation created by this Title except as otherwise
expressly provided in this Title."); see also Wilson v. Daniel Intern. Corp.,
260 S.C. 548, 197 S.E.2d 686 (1973) (stating that the terminology used by
the parties is not controlling of their relationship). :

Harrell v. Pineland Plantation, LTD, 337 S.C. 313, 523 S.E.2d 766, 770 (1999).

Secondly, the Appellate Panel used the incorrect analyses in coming to its

conclusion that the statutory employment relationship between the Claimant, a delivery

2 Also appealed herein are the findings, conclusions, and orders of the Appellate Panel related to
statutory employment, including Findings of Fact Five (5), Six (8), Seven (7), Eight (8), Nine (9), Ten (10),
Eleven (11), and Nineteen (19), as well as Conclusions of Law One (1), Two (2), Three (3), Four (4), Five
(5), Six (6), Seven (7), Eight (8), Nine (9), Ten (10), Eleven (11), as well as all Orders on pages Twenty-
Five (25) and Twenty-Six (26) of the Appellate Panel Decision and Order.

Pana 13 nf R1

379



|
i
)
i

N

P .

driver, and the SEKO, a delivery company, was severed immediately upon drop-off his
second shipment. The Appellate Panel incorrectly analyzed this relationship using
criteria set forth to determine the existence of a direct employment relationship; the

Appellate Panel relied, in error, on the factors as set forth in Wilkinson v. Palmetto State

Transportation Co., 382 S.C. 295, 676 S.E.2d 700 (2009). This is a significant error of

law.

A. IN GENERAL.
i

Under S.C. Code Ann. § 42-1-400, when a principal contractor
“undertakes to perform or execute any work which is a part of his trade,
business or occupation and contracts with any other person . . . for the
execution or performance by or under such subcontractor of the whole or
any part of the work undertaken by such owner, the owner [principal
contractor] shall be liable to pay any workman employed in the work any
such _compensation under this Title_which he would have been liable to
pay if the workman had been immediately employed by him. X

(emphasis-added).

Under the Statutory Employment Doctrine, any employee of a subcontractor may

look to an upstream employer for benefits. The effect of the statutory employment

provisions of the Workers' Compensation Act is to impose absolute liability upon the
general contractor even though it was not the immediate, direct or actual employer of

the injured claimant. Parker v. Williams & Madjanik, Inc., 275 S.C. 65, 267 S.E.2d 524

(1980). According to the Supreme Court, “The manifest purpose is to afford the benefits
of compensation to the men who are exposed to the risks of its business, and to place

the burden of paying compensation upon the organizer of the enterprise." Parker v.

Williams & Madianik, Inc., 275 S.C. 65, 72, 267 S.E.2d 524, 528 (1980) (emphasis
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added); Miller v. Lawrence Robinson Trucking, 33 S.C. 576, 510 S.E.2d 431 (Ct.App.

1998).

The analysis used to determine whether the activity of a South Carolina Claimant
is sufficient to qualify him as a statutory employee of an employer is based upon a
three-part test. Only one prong of the three-part test needs to be met in order for the
injured worker of the subcontractor to be_considered the statutory employee of the
contractor or owner. The three-part -is: (1) whether the activity is an important part of
the contractor's or owner's trade, business, or occupation; (2) whether the activity is a
necessary, essential, and integral part of‘the contractor’s trade, business, or occupation;

or (3) whether the identical activity has been previously performed by the contractor’s

employees. Voss v. Ramco, Inc., 325 S.C. 560, 482 S.E.2d 582 (Ct.App. 1997). "[T]he
guidepost is whether or not that which is being done is or is not a part of the general

trade, business or occupation of the owner.” Hopkins v. Darlington Veneer Co., 208

S.C. 307, 311, 38 S.E.2d 4, 6 (1946).

Apparently confusing the test for determining whether an employment
relationship exists with the test for determihing whether a statutory employment
relationship exists, the Appellate Panel found that

The Claimant was not under the course and scope of employment with

Seko Charlotte at the time of his death. Viewing the Wilkinson factors

neutrally between the parties (as required by case law), it is clear that no

employment relationship existed between the Claimant and Seko-

Charlotte at the time of the accident.

(R. p. 17, Appeliate Panel Decision and Order, p. 19.) The Appeliate Panel further went
on to find that SEKQ’s control over the Claimant ceased at the point of delivery, SEKO

didn't furnish equipment to the Claimant, SEKO had no control over how the Cliamant's
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direct employer paid him, and that SEKO had no right to fire the Claimant at the time of

his accident. Though these factors may be relevant in determining whether a claimant
is an employee or an independent contractor, they are not relevant in determining
whether a statutory employment relationship exists.

B. WHETHER SEKO WAS CLAIMANT’'S STATUTORY EMPLOYER.

Without argument, SEKO routinely engaged the Claimant's direct employer to
make deliveries, and such deliveries were in the trade, business, or occupation of
SEKO. SEKO employed drivers of its own to “make a local route delivery, local pick-up
and deliveries in the area, usually within a 50 mile radius.”" (R. p. 243, Hrg. Tr. p. 54,
lines 5 — 7). In order to maximize profits, though, SEKO subcontracted the majority of
its long-range interstate deliveries through operations like WEST. Because its business
is national (and even worldwide), such interstate deliveries are an integral and
necessary part of SEKQ’s business. Accordingly, in order to remain a viable business
with its unique purpose, it was necessary for SEKO to subcontract its interstate
deliveries. (R. p. 169 — 170, FUND’s APA Submissions, pp. 79 — 80, Deposition of Ron
Burks, p. 32, line 25 — p. 33, line 3) ("I would say [that Mr. Collins' deliveries were an
important part of Seko’s business], yeah. Every part of business that we do is important
to us.”); (R. p. 170, FUND's APA Submissions, p. 80, Deposition of Ron Burks, p. 33,
lines 6 — 8) (“So, yeah, we needed to make .that delivery, if we want to keep in
business.").

At the hearing before the Single Commissioner, Ron Burks, an employee and

representative of SEKO, testified as follows:

Q. Was this trip that Mr. Collins was on, was it a necessary part of
your business?

Dann 1R ~f 21
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A. It was important to the customer that they get something to their
customer, so it was definitely important that we try to serve the
customer.

Q. So, it was a necessary part of your business, correct?

A. Yes.

(R. p. 244, Hrg. Tr., p. 55, lines 11 — 18).
Considering the foregoing,'it's clear that each of the three (3) ways to create a

statutory employment relationship were created between the Claimant and SEKO are

present here. See Voss v. Ramco, Inc., 325 S.C. 560, 482 S.E.2d 582 (Ct.App. 1997).

C. WHETHER CLAIMANT’S INJURIES AROSE OUT OF HIS
STATUTORY EMPLOYMENT RELATIONSHIP WITH SEKO.

The Supreme Court has held that

It (the injury) arises ‘out of' the employment, when there is apparent to the
rational mind upon consideration of all the circumstances, a causal
connection between the conditions under which the work is required to be
performed and the resulting injury. Under this test, if the injury can be
seen to have followed as a natural incident of the work and to have been
contemplated by a reasonable person familiar with the whole situation as
a result of the exposure occasioned by the nature of the employment, then
it arises ‘out of the employment. But it excludes an injury which cannot
fairly be traced to the employment as a contributing proximate cause and

- which comes from a hazard to which the workmen would have been
equally exposed apart from the employment . . . It must be incidental to
the character of the business and not independent of the relation of
master and servant. It need not have been foreseen or expected, but after
the event it must appear to have had its origin in a risk connected with the
employment, and to have flowed from that source as a rational
consequence.’

Voss v. Ramco, Inc., 325 S.C. 560, 482 S.E.2d 582 (Ct.App. 1997).

Furthermore, our case law dictates that

It is well settled that ‘traveling employees are generally within the course
of their employment from the time they leave home on a business trip until
they return, for the self-evident reason that the traveling itself is a large
part of the lob.’ Arthur Larson, Larson's Worker' Compensation Law, §
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14.01 (Lexis-Nexis 2004). However, this general rule is subject to
challenge when an injury occurs while the employee has deviated from his
business route or purpose.

Hall v. Desert Aire, Inc., 656 S.E.2d 753, 762, 376 S.C. 338, 357 (Ct.App. 2007)

(emphasis added).

The Claimant herein did not deviate from the most direct route to return him to
South Carolina. There is no allegation or evidence that the Claimant was, at any part of
his trip, engaged by any other employer than the employer who engaged him on the first
leg of his trip. As such, because the Claimant was a “traveling employee,” he was
within the course of his employment during the return leg of his trip, which was when he
suffered his fatal injuries.

Furthermore, the certainty that the Claimant would need to return to his base of
operations, coupled with the likelihood that he would face perils on the roadway from his
point of delivery, is directly connected to Clairﬁant’s statutory employment with' SEKO.

See Stone v. Traylor Bros., Inc., 360 S.C. 271, 275, 600 S.E.2d 551, 552-53 (Ct.App.

2004) (stating the injury need not be expectéd or even foreseeable but must appear to
have originated in a risk connected to the employment and to have flowed from that
source as a rational consequence). Inarguably, the Claimant would not have been
returning from Wisconsin had he not been statutorily employed by SEKO to make the
deliveries to Wisconsin. That being the case, the Claimant's death on his return from
Wisconsin is directly attributable to (therefore arising out of an in the course of) his
statutory employment with SEKO.

Additionally, SEKO benefited from WEST drivers being located in South

Carolina. If the return trip were not a necessary and/or implied part of the contract
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between SEKO and WEST and its other South Carolina subcontractars, SEKO's
business model would have failed. It relied on subcontractors like WEST to make these
long-range deliveries functions. SEKO relied on WEST, and contractors like WEST, to
have drivers locally who could handle its "hot" or important and time-sensitive
shipments, according to ’Ron Burks, SEKO's gené’ral manager. At his deposition, Mr.
Burks testified:

Q. If you ever wanted to use Mr. West's services again, wouldn't you
expect that his drivers would return [to South Carolina]?

A. Well, | would expect that would be part of his logistics that he would
do, but | would expect, since that's their home base, they would
eventually return. Sure.
(R. p. 162, FUND’s APA Submissions, p. 72, Transcript of Deposition of Ron Burks, p.
25 lines 10 — 16). More directly, Mr. Burks testified as follows:

Q. Does Seko Charlotte see any benefit from Mr. Morris having a fleet
of vans in Spartanburg, in the Spartanburg area?

A. Yes.

(R. p. 172, FUND's APA Submissions, p. 82, Transcript of Deposition of Ron Burks, p.
35, lines 20 - 23).

élearly, this testimony makes it clear that the return'trip was contemplated by
SEKO as being necessary and incidental to the delivery.

At the hearing before the Appellate Panel, counsel for SEKO called it was
“absurd” to consider the return trip as a necessarily incidental to the contract, and said
that “. . . Seko Charlotte didn't care if Gregory Collins came back” from his trip furthering
SEKO'’s business. (R. p. 280, App. Panel Hrg. Tr., p. 14, lines 21 and 25; R. p. 281,

App. Panel Hrg. Tr. p. 15, lines 2 — 3). Regardless of whether SEKO had other
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resources to utilize in replacing the Decedent, its lack of concern for those it employs

and its motivating need for profits does not obviate the obligations it owes to its
employees, statufory or otherwise.

in Ardis v. Combined Insurance Co., 380 S.C. 313, 669 S.E.2d 628 (Ct.App.

2008), the Employer/Carrier denied benefits to an employee who died in a hotel fire
following the conclusion of his duties. Not unlike SEKO and its Carrier, the

Employer/Carrier in Ardis maintained that the employment relationship ceased at the

point the traveling' employee completed his official duties. See Ardis v. Combined

Insurance Co., 380 S.C. 313, 669 S.E.2d 628 (Ct.App. 2008). The Employer/Carrier
maintained that Claimant's

presence at the hotel on Saturday night was outside the scope of his
employment since he was no longer in the performance of his duties. The
seminar and Ardis' official business duties may have ended earlier that
day, but it is reasonably foreseeable and Incidental to the fulfillment of his
duties for Ardis and Connor to have spent the night in Marietta before
making the five-hour drive back to Wedgefield. See Beam v. State
Workmen's Comp. Fund, 261 S.C. 327, 332, 200 S.E.2d 83, 86 (1973)
(stating ‘an employee, to be entitled to compensation, need not be in the
actual performance of the duties for which he was expressly employed in
order for his injury or death to be in the 'course of employment’ [as long
as] the employee is engaged in a pursuit or undertaking . . . which in some
logical manner pertains to . . . his employment’); see also Broughton v.
South of the Border, 336 S.C. 488, 498, 520 S.E.2d 634, 639
(Ct.App.1999) (stating an employee is within the course of employment for
purposes of coverage under the Act if injured while fulfilling work-related
duties or engaging in something incidental to those duties).

Ardis v. Combined Insurance Co., 380 S.C. 313, 323, 669 S.E.2d 628, 633 (Ct.App.

2008).

The same ratlonale is applicable to the facts herein. Additionally, allowing SEKO
to realize profits from the delivery that proved fatal to the Claimant, but only exposing

SEKO to half of the risk, would prove contrary to the scope and purpose of the Workers'
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Compensation Act. Simply because distance between one point and another allowed
SEKO and WEST to put monetary value on a delivery by no means abrogates any of
the parties’ duties to their employees, statutory or otherwise.
In fact, the purpose of our statutory employer doctrine
is to bring within the operation of the Workers' Compensation Act all
persons engaged in any work that is a part of the trade, business or
occupation of the original party who undertakes as owner, or contracts as
contractor, to perform that work, and to make liable to every employee
engaged in that work every such owner, contractor or subcontractor above
such employee.

Miller v. Lawrence Robinson Trucking, 510 S.E.2d 431, 435, 333 S.C. 576, 583 (Ct.App.

1998). Denying coverage for the return trip would turn the foregoing basis for our
statutory employment law on its head. Because traveling employees are covered from
the time they leave until the time they return home, it cannot be reasonably argued that
the statutory relationship wouldn't extend to fhe return trip, as welines Additionally, to
require the FUND to pay'beneﬁts in such a situation would be contrary to its statutory
purpose. Such a Order “would enable all those who benefited from the worker's

employment and immunity under the Act to escape liability totally.” Miller v. Lawrence

Robinson Trucking, 510 S.E.2d 431, 434, 333 S.C. 576, 581 (Ct.App. 1998).

I WHETHER THE APPELLATE PANEL ERRED IN FINDING AND
CONCLUDING THAT THE COMING AND GOING RULE ACTS
AS A BAR TO CLAIMANT’S RECOVERY AGAINST SEKO.
The Appellate Panel found that “Claimant’s accident does not meet the
requirements of the Going and Coming Doctrine as it relates to Seko-Charlotte;

however, it does meet the requirements as it relates to West Expedited.” (R. p. 18,

Appellate Panel Decision and O'rder, p. 20).
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An analysis under the “Cbming and Going Rule"'.as set forth in Sola v. Sunny
Slope Farms, 244 S.C. 6, 135 S.E.2d 321 (1964) is not applicable to the facts herein.
That case, of course, involves the exceptions to the “general rule [that] an employee
going to or coming from the place where his work is to be performed is not engaged in
performing any service growing out of and incidental to his employment . . . ." Sola v.

Sunny Slope Farms, 244 S.C. 6, 14,135 S.E.2d 321, 326 (1964).

It cannot be reasonably argued that the Claimant was either going to or coming
from a place where his work was to be performed. The Claimant herein was charged
with the duty to ensure that goods were transferred from South Carolina to Wisconsin.
Such a task could not have been performed without a reasonable expectation of a
return trip. That being the case, at the time he was injured, the Claimant, a delivery
driver engaged by SEKO was undertaking the very service he was to perform.

Even under Sola v. Sunny Slope Farms, the statutory employment relationship

between the Claimant and SEKO wouldn’t be suspended at the point of delivery
precisely because the return trip forms a necessary part of the delivery because “the

making of that journey, whether or not separately compensated for, is in itself a

substantial part of the service for which the worker is employed.” Sola v. Sunny Slope

Farms, 244 S.C. 6, 15,135 S.E.2d 321, 326 (1964) (quoting Larson on Workmen's
Compensation Law, Vol. |, section 16.00, page 222) (emphasis added).

This finding by the Appellate Panel is clearly error. The Coming and Going rule
cannot apply to one employer and not the other. Under the Statutory Employment
Doctrine, any employee of a subcontractor may look to an.upstream employer for

benefits. The effect of the statutory employment provisions of the Workers’
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Compensation Act is to impose absolute_liability upon the general contractor even

though it was not the immediate, direct or actual employer of the injured claimant.

Parker v. Williams & Madjanik, Inc., 275 S.C. 65, 267 S.E.2d 524 (1980). Accordingly,
because the statutory employment doctrine imposes absolute liability on the statutory
employer, the Claimant’s recovery is either barred by the Coming and Going rule or it
isn't.

If the Appellate Panel were so inclined to find, it would have been sufficient to
say that the Claimant was not the statutory employee of SEKO at the time of his
accident. However, there is no basis in law for its further finding that the Coming and
Going rule was applicable to SEKO and not to WEST.

. WHETHER THE APPELLATE PANEL ERRED IN FINDING AND
CONCLUDING THAT THE CLAIMANT WAS NOT TRAVELLING
EMPLOYEE OF SEKO AT THE TIME OF HIS ACCIDENT.

The Appellate Panel found that the “Claimant was a ‘traveling employee’ as to

West Expedited only.” (R. 18, Appellate Panel Decision and Order, p. 20). The
Appellate Panel supported this finding on control:
Control is the main factor. |If the employee is outside of the control of an
employer, an accident while traveling is not attributable to that employer . .
. At the time of the accident, Seko Charlotte had not continuing control
over the Claimant, while West Expedited maintained exclusive control

over him. Therefore, West Expedited and the Uninsured Employers Fund
are the proper parties liable for the accident.

The Fund does not appeal the Appellate Panel's finding as to WEST, but does
appeal the Appellate Panel's finding that the Ciaimant was not SEKO's traveling
employee at the time of his accident.

The Supreme Court has written that
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It is well settled that 'traveling employees are generally within the course of
their employment from the time they leave home on a business trip until
they return, for the self-evident reason that the traveling itself is a large
part of the job.” Arthur Larson, Larson's Worker' Compensation Law, §
14.01 (Lexis-Nexis 2004). However, this general rule is subject to
challenge when an injury occurs while the empioyee has deviated from his
business route or purpose.

Hall v. Desert Aire, Inc., 656 S.E.2d 753, 762, 376 S.C. 338, 357 (Ct.App. 2007)

(emphasis added).

The Appellate Panel found Hall to be inapplicable to the statutory .employment
relationship. (R. p. 19, Appellate Panel Decision and Order, p. 21) ("Hall deals with the
continuance of an ‘employee’ .relatio.nshlp, not a 'statutory employee’ relationship.”
emphasis in original). However, under S.C. Code Ann. § 42-1-400, a principal
contractor is “liable to pay [employees of a subcontractor] . . . any such compensation .

which he would have been liable to pay if the workman had been immediately

employed by him.” In the absence of an argument under S.C. Code Ann. § 42-1-415,

the liability of the principal contractor is absolute.

Whether SEKO had potential or actual control over the Claimant at the time of his
accident is not applicable to the statutory employment analysis. As set forth above,
éontrol is not a factor in establishing the statutory employment relationship. Control is
relevant only in the determination of whether a direct employment relationship was in
effect. The statutory employment relationship, orj1 the other hand, has its roots in the
nature of the work itself and whether the work being performed is part of the trade,
business, or occupation of the statutory employer, not in the control exercised by one

party over another.
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This finding by the Appellate Panel is clearly error. The Claimant cannot be a

traveling employee for one delivery company, his direct employer, and not a traveling
employee of another delivery company, his statutory employer. Accordingly, because
the statutory employment doctrine imposes absolute liability on the statutory employer,
if the Claimant is considered a traveling employee of his direct employer, then he is also
a traveling employee of his statutory employer |

If the Appellate Panel were so inclined to find, it would have been sufficient to
say that the Claimant was not the statutory employee of SEKQO at the time of his
accident. However, there is no basis in law to further find the Claimant is a traveling
employee in relation to his direct employer but not in relation to his statutory employer.

Imagine the same argument made in the construction arena: under such a
scenario, SEKO would be the general contractor and the Claimént would be, for
example, the employee of a rooﬁ_ng subcontractor. If the Claimant in that hypothetical
case were to complete a roofing job, and then he were to fall from the house while
climbing down from the roof, it would be both laughable and an exercise in injustice for
the principal cont(actor to put forth the same arguments put forth by the Appellants

herein. In that case, it's clear that a roofer must descend from a roof. In this case, il's

clear that a delivery driver must return from Wisconsin,

IV. WHETHER THE APPELLATE PANEL ERRED IN FINDING AND
CONCLUDING THE EQUATION USED TO CALCULATE COST
OF A DELIVERY IS DISPOTIVE IN SHOWING THAT THE
CLAIMANT'S STATUTORY EMPLOYMENT RELATIONSHIP
TERMINATED AT THE POINT OF DELIVERY.

The Appellate Panel found that

Under the single Commissioner's theory the return trip was still part of the
contract with Seko Charlotte, if this were true Seko Charlotte would have
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had the ability to have Claimant haul a load back to South Carolina; in
reality Seko Charlotte would have had to pay a separate fee to transport
something back to South Carolina. The Claimant’s representative and
West Expedited both admit that Seko Charlotte only paid for a one way
trip and Claimant was not carrying a return load.

(R. p. 19, Appellate Panel Decision and Order, p. 21). The evidence in this case does

not, in any way, show an agreement only “for a one way trip.”. There is no such thing in

a courier service. In this case, the contract was based on a certain amount per “loaded

mile.” (R. p. 209, Hrg. Tr. p. 19, lines 16 — 19). What that means is that the evidence

shows that the basis for payment was a certain amount per mile between the pick-up

and delivery points. Before the Single Commissioner, Morris West, WEST's principal,

testified as follows:

Q.

o » D >

A

.. . How did [SEKO] pay you?

~ They paid me per mile.

How much did they pay you per mile?
At that time, | think it was $1.30, I'm not sure. $1.20 or thirty.

$1.20 or $1.30 per mile. Is that the distance between the pick-up
point and the delivery point?

Yes.

(R. p. 201, Hrg. Tr. p 11, lines 15 — 22). Importantly, Mr. West testified that:

Q.

Now, when you contracted with Seko Charlotte to figure out the
price per mile, did you consider all of your expenses that would be
incurred in making such a delivery?

Yes,.

So, that includes wear and tear?

Yeah.
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Q. That includes what it would cost you in gasoline to get a truck all
the way to Wisconsin and back?

A. Yes.
(R. 202, Hrg. Tr. p. 12 lines 14 — 23). This is a method used to calculate the cost of a
shipment. If they cut the price in half and paid for a round trip, the obligations from
employer” (including a statutory employer, whose liability is absolute) to an employee
remain the same. Those duties, including the obligation to provide workers’
compensation coverage to a courier, cannot be abrogated because of a number picked
by two (2) corporate entities to use as a divisor in as part of contract negotiations.

Additionally, the Appellate Panel's finding and conclusion ignoreé the fact that the
return trip is necessa}ily incidental to the job being performed. As stated supra, the
statutory employment relationship is intact when the duties being performed by that
Claimant are |

incidental to the character of the business and not independent of the

relation of master and servant. It need not have been foreseen or

expected, but after the event it must appear to have had its origin in a risk

connected with the employment, and to have flowed from that source as a

rational consequence.

Voss v. Ramco, Inc., 325 S.C. 560, 482 S.E.2d 582 (Ct.App. 1997). It would strain

credulity to believe that the return leg of a delivery trip is not absolutely and necessarily
incidental to the character of the business being performed.
V. WHETHER THE APPELLATE PANEL ERRED IN CONCLUDING
THAT GEORGIA CASE LAW SUPPORTS IS CONCLUSION
THAT THE STATUTORY EMPLOYMENT RELATIONSHIP WAS
SERVERED AT THE POINT OF DELIVERY.
The Appellate Panel found that "Georgia case law supports a finding that once a

delivery is complete, if there is no control remaining on the return trip, then there is no
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statutory employment relationship.” (R. p. 22, Appellate Panel Decision and Order, p.

24). The Appellate Panel points to the 1980 Georgia case of Farmer v. Ryder Truck

Lines, Inc., 245 Ga. 734, 266 S.E.2d 922 (1980) to s.upport its conclusion. The Fund
asserts this is an error of law, as the case is distinguishable from the one before the
Court and, of course, cases interpreting Georgia statutes have no precedential authority
upon the Commission.

Contrary to the conclusions of the Appellate Panel and the assertions of SEKO,

the facts underlying Farmer v. Ryder Truck Lines are not almost identical to the facts

herein. A reading of Farmer v. Ryder Truck Lines, Inc. shows that these cases are
clearly distinguishable. In fact, the Court in Farmer held that Georgia's statutory
employer Code section (Ga. Code Ann. § 114-112) was “inapplicable here for the
reason that no claim for compensation was first instituted against the immediate (direct)

employer, Martin, as required by that section.” Farmer v. Ryder Truck Lines, Inc., 245

Ga. 734, 737, 266 S.E.2d 922, 924 (1980).
Nevertheless, in Farmer, the Claimant drove a truck for and individual named

Dan Martin. Dan Martin leased his truck to Hames Trucking Company. Under the

equipment lease, Martin was to furnish a driver for the truck.

The Georgia Claimant then made an outbound delivery for Hames Trucking
Company. Unlike the case herein: "[u]pon delivering a load . . . to Chicago for Hames
Trucking Company, Farmer went to Ryder Truck Lines, Inc., in Chicago and obtained a

load of regulated commaodities for a return haul to Georgia. Farmer signed a trip lease

agreement [with Ryder] as agent of . . . Martin.”" Farmer v. Ryder Truck Lines, Inc., 245

Ga. 734, 734, 266 S.E.2d 922, 923 (1980) (emphasis added).
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As part of the trip lease agreement for the return trip, Claimant and his direct

employer agreed that Claimant would be “under the ‘exclusive possession, control, and
use’ of Ryder, a second upstream employer, who assumed ‘full responsibility in respect

to the equipment it is operating to the public, the shippers, and all regulatory bodies

having jurisdiction.” Earmer v. Ryder Truck Lines, Inc., 245 Ga. 734, 735, 266 S.E.2d
922, 923 (1980). |

This facts in that case are clearly different from those herein. First, Farmer
involves an equipment lease as opposed to statutory employment principles. Second,
Farmer involves an upstream employer on the return leg with whom the Claimant
entered into a second contract on behalf of his direct employer. This case has nothing
at all to do with whether the direct employer “regained the exclusive right of control over
the employee.” (R. p. 21, Appellate Panel Decision and Order, p. 19).

If there were an upstream employer with whom WEST contracted for the
Claimant to perform a delivery on the return leg, this would be a vastly different case. In
fact, under such a scenario, SEKO and its Carrier would not, in all likelihood, even be &'
party to the case. However, the Farmer facts aren't the facts of this case, and SEKO
and its Carrier are parties and should be held liable.

Third; Farmer is not a statutory employment case, at least as far as it relates to

the Georgia code (which, obviously, has no bearing on this case).' Fourth, Farmer
clearly shows that the Georgia Court considers the return trip to relevant to a statutory
employment analysis; however, because there was a second upstream employer who

was contractually bound to the Claimant's direct employer on the return trip, that second
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employer — not the Claimant's direct employer — becomes liable. That fact was clearly

overlooked by the Appellate Panel.

The Fund respectfully submits that this finding and conclusion amount to an error
of law and should be reversed.

V. WHETHER THE APPELLATE PANEL ERRED IN FINDING AND
CONCLUDING THAT IF THE CLAIMANT WERE A STATUTORY
EMPLOYEE OF SEKO AT THE TIME OF HIS INJURIES, HE
WOULD HAVE BEEN A GRATUITOUS WORKER ONLY.,

For all the reasons set forth above, the Fund respectfully submits that this
conclusion of law (Conclusion of Law Ten (10)) is an error of law and should be
reversed. For the reasons stated above, if the Claimant's statutory employment
relationship continued past the point of deli?rery,.SEKO would be liable for payment of
benefits just as if the Claimant had been di.rectly employed by SEKO. Any finding to the
contrary is clearly an error of law.

Had the Claimant been a gratuitous employee at the time of his injuries, he would
not be entitied to any benefits. To argue he is entitied to benefits from one employer,
WEST, and not from his statutory employer, S