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(NOTE: DEFENDANT, BLACK MALE ENTERING COURTROOM.}
SOLICITOR COLLINS: May it please the court,

THE COURT: Solicitor.

SOLICITOR COLLINS: Your Honor, this is the State of

South Carolina versus Ladarriuse Gaither who 18 present

before you today with his retained courisel Leah Moody. He

is before you on three indictments they are as follows.
2009-GS~46-1781. Actually two indictments. 1781 is for

assault and batteky with intent to kill and count one;

2009-GS-16-01781 A count two of that indictment is a direct

indictment for possession of a firearm during the

commission of a violent crime, Both of those cHarges have

been True Billed by the Grand Jury. Also 2009-GS-46-01779

an indictment for criminal conspiracy that has also been

True Billed by the York County Grand Jury. The defendant
has signed indicating his intention to enter pleas of no

contest to these charges today. The State does not oppose

to a no contest plea. At the conclusion of his pleé and
sentencing I will be dismissing in consideration of his
plea today and senténcﬁng him on Thursday the following:

2009-G$-46-1780 count 1 a True Billed indictment for
e REa

attempkted armed robbery. And 2009-GS-46-1781 A which is

P e e e e
count 2 of that same indictment also True Billed a charge
for possession of a firearm in the commission of a violent

- IR )
crime. We have complied with the victimse’s rights act.
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The victim will be present at sentencing the victim does
not oppose us taking the plea portion of the plea
proceeding today without him but he did want to be present
at the sentencing and that will be held on Thuraday if Mr.

Gaither successfully gets through the plea this

morning. In addition to dismissing the other two charges I

am recommending concurrent sentences and I will recommend a

cap of fifteen years in prison. This is no parole time of

course. Beyond stating the recommerdation I have agreed to |
stand siient as the prosecutor as to what sentence the
defendant should receive and I am notihg for this court and

y

as a recommendation of course the defendant is free to

argue in mitigation for a lesser sentence. Again the

he feels

victim will be free to ask for whatever se

is appropriate. Mr. Gaither hag no prior convictions on

his NCIC history. He did volunteer to me tha e had paid
a fine for possession of marijuana charge in 2007. That
wag a first offense and although it did not show a
disposition on his sheet he did tell me that that resulted
in a conviction and that was in .of course I believe Rock
Hill City Cou?t our magistrate court. He has no juvenile
adjudications at all as a young man. At the proper time I
have the facts of the case for Your Honor.

THE COURT: Sir, you are LaDarriuse Anthony Gaither, is

that right?

)
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MR. GAITHER: Yes, sir.
THE COURT: How old are you, Mr. Gaither?
MR. GAITHER: Nineteen.
THE COURT: How far did you go in school?
~ MR. GAITHER: Up to the tenth grage.
THE COURT: What do you do, for a job or occupation?
MR. GARITHER: I‘worked at a dock, a warehouse.
TﬁE COURT: Are you married, sir?
MR. GAITHER: No, eir.
THE COURT: Do you have children?
MR. GAITHER: No, sir.
THE COURT: How much time have you served in jail on
these charges?
MR. GAITHER: Oh from today I did fiftgen days. ©Oh
seventeen months,
~ SOLICITOR COLLNS: Your Honor, I want you to know that
he was arrested on September 30th of 2008 and he has heen
in custody 8ince that time. By my calculation today it

would be four hundred and eighty-two days in custody.

Thursday of course will be four hundred and eighty five and
he is entitled to that credit. Thank you.

THE COURT: Mr. Gaither, you are charged today with
assault and battery with intent to kill wﬁich offense is
classified as a felony and it carries a maximum punishment

of twenty yearg, It’'s a no parole offense which means you
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5
would be expected to serve the sentence you would actually
receive on this charge. 1It‘s also classified as a violent
offense which could affect your ability to participate in
certain programs down at the Department of Corrections on
this charge and any other charges you might get in the
future. It’'s also classified as a most serious offense the
importance of that classification is you should get two
most serious offences on your record or a combination of
three serious and most serious offenses on your record upon
receiving the second most serious offense or the third
serious and most serious offense you could get a sentence

of life without parole a so called two strikes and three

strikes rule. This offense would be a strike under either‘/J

of those two scenarios. Do you undefstand that?
MR. GAITHER: Yes, sir.
————

THE COURT: You are also charged today with possession
of a weapon or firearm during the commission of a violent
crime which carries -- this is also classified as a felony
and it carries a mandatory five year sentence., Do you
undexrstand that charge and the maximum punishment you could
receive on that charge?

MR. GAITHER: Yes, sir.

THE COURT: It is also a no parole offense. You are
charged also with criminal conspiracy which is classified

ag a felony it carries a maximum punishment of five years.

Aéﬂy




10

11

13
14

15

17
18
18
20
21
22
23

24

25

_sentences and minimum sentences you could receive on these

Do you underatand that charge - - -
MR. GAITHER: Yes, eir.
THE COURT: - - - and the maximum punishment you could

receive? Understanding the charges and the maximum

charges the implications of having a violent offensé no
parole oifense and a most serious offense on yoﬁr record
how do you plead to these charges today? My understanding
is that you wish to enter a no contest plea to these
charges; is that correct, sir?

VMR. GAITHER: Yes, sir..
e

THE COURT: Do you understand that a no contest plea

would constitute convictions on your record nevertheless
even though -- do you understand that?

MR. GAITHER: -Yes, sir.‘ ‘

THE COURT: po you understand that by entering these
pleas you give Qp your right to remain silent?

MR. GAITHER: VYes, sir.

THE COURT: Do you understand that by entering your
pleas you give up your right to trial by jury?

MR. GAITHER: Yes, sir.

THE COURT: If you give up your right to a trial by
jury you also give up your right to asgert any legal
defenses that you might have in a jury trial?

MR. GAITHER: Yes, sir.
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THE COURT: Now 1 know vour attorney has gone over
your rights with you in that vregard but I am goiné to do so
as well. At trial you have the right td confront and cross .
examine all witnesses against you. You would have the
right to present any witnesses and or evidence in your own ./
defense. You would have the right to testify in your own
defense 1f you wish to do so and no one can make you
testify in your own trial. If you decide to go to trial
and not testify the judge would tell the jury they could.
not hold your failure to testify against you. Ih fact the ot
jury couldn’t even consider your failure to testify in 1
their deliberations on your guilt or inhocenée. You would
be presumed innocent throughout your trial the state would
have to brove you guilty beyond a reascnable doubt to a 4
jury of twelve people all twelve people would have to
unanimously agree that you were guilty in order for you to
be convicted and even if you were convicted you would still /]
have the right to appeal that conviction. Do you
understand your right with regard to a trial by jury?

MR. GAITHER: Yes, sir.

THE COURT: Understanding that right do you still wish
to plead no contest or do you want me to set your cases for
trial?

MR. GAITHER: Yes, sir.

THE COURT: You still wish to plead no contest?

re
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‘MR. GAITHER: Yes, sir.

THE COURT: Now the state has agreed to dismiss an
attempted armed robbery charge and an additional charge of
—

pogsession of a firearm during the commission of a violent
crime in return for your plea and they are recommending ;_—\
fifteen year sentence. Is that your understanding of the
agreement yYou had with the solicitor’s office in order to
enter your pleas today?

MR. GAITHER: Yes, sir.

THE COURT: Has anybedy promised you anything other
than that in order to get you to enter your pleas today?

MR. GAITHER: No, sir.

THE COURT: Any body threatened you or coerced you or
forced you to enter your pleas against your will?

MR. GAITHER: NO, sir.

THE COURT: Are you satisfied with the manner in which

your attorney has advised you in représenting you in these

casesg?

‘._———"‘—Lf ~ e —— -
THE COURT: Have you and your attorney fully discusse

the charges against you?

MR. GAITHER: Yes, six,

THE COQURT:

as your attorney told you the witnesses
and evidence the state has available to present at trial to

prove your guilt?
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MR. GAITHER: Yes, sir.

THE COURT: Has your attorney discussed with you any
possible legal defenses that might be available to you if
you were to go to trial?

MR. éAITHBR: Yes, sir.

THE COURT: Have you told your attorney the names of
any and all witnesses you know of that your attorney could
subpoena and bring to trial to assist you in your defense
if you were to go to trial?

MR. GAITHER: Yes, sir.

THE COURT: Are you today under the influence of any
mind altering substance such as alcohol, drugs or
prescription medications which interfere with your judgment
or ability to understand what you are doirng in court today?

MR. GAITEER; No, air.

—

THE COURT: Do you have any mental, emotional or
nervoug condition that interferes with your judgment orx » r
ability to understand what you are doing in court today?

MR. CHILDERS: No, sir. —

THE COURT: Are you entering your pleas today of your
own free will?

MR. CHILDERS: Yes, sir.

THE COURT: All right please give me the facts,

Solicitor.

SOLICITOR COLLINS: Your Honor, this offense happened
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10
on September 7th 2008 within the city limits of Rock Hill,
South Carolina within York County, South Carolina. It
occurred about 7:00 p.m. in the evening it was still day
light at that time although it was getting toward twilight.
The - had we gone to trial in this matter the state would
present evidence that the defendant.and the co defendant
Victor Williams did conspire together to comiit an armed
robbery the victim being Valentino Johnson. That there had

) e ——— ey
been telephone calls made to the victim from the co-

defendant Victcor Williams cell phone setting up an armed

robbery while they reported to buy shoes from the victim.

He did buy shoes in bhulk and sellAthem from the trunk of
his car at various places, The calls were made the victim
had agreed to meet them. The victim arrived at Symbol
Street in Rock Hill which was the prgdetermiﬁed meeting
place for this transaction. 'The testimony of the victim as
well as the co defendant Victor Williams. at trial would
have been that Victor Williams approached the victim that
the victim opened his car trunk and bégan speaking to the
co defendant Victor Williams. That this defenhdant
LaDarriuse Gaither came up behind the victim the victim
then turned toward Mr., Gaither saw that Mr. Gaither had a
gun and the victim then grabbed the gun that he had in the
trunk of his car this was a registered pistol to the victim

they did engage in a brief tussle at which point the victim
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was shot in the neck. / He is paralyzed from hiévneck down

although he has a little movement of one shoulder but he is

for all intensive purposes a quadriplegic now for the rest

of his life. The defendant -- the victim and the co
defendant would testify that after the one gun shot that
then the defendant and the co defenhdant ran. They ran
without taking anything from Valentino Johnson the victim
that is why it was an attempted arﬁed robbery. They did
not actually take anything. The Rock Hill Police
Department investigation would have shown -that they did
track the transaction to the co defendant Victor Williams
through nis cell phone calls ~- went to the co defendant's
cell phone. They then did interview Mr. Williams and
although he initially was not forthcoming ultimately he did

admit to the conspiracy and admitted to the involvement and

did agree to testify at trial./’ﬁg’;;; already entered a

plea to strong armed robbery and criminal conspiracy and is
awaiting sentencing which was held in abeyance until after
his cooperation at trial of this defendant. The testimony
at trial had we gone forward since this is a no contest
plea I want to be clear on the details would have be that
the victim although he was incapacitated definitely ‘he was
able to affirm and pick out of a line up Victor Williams as

e ——
the person that he spoke with. Because of tlie brevity of

this transaction with the person who actually shot him

11
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12
ultimately he advised that he would not be able to give
specificity as to a hair style. But it did come up that he
said there was some type of twist or threads to the hair
style of the person that shot him he only saw them for a

few seconds and he could not say out of the length of

those. He was never shown a line up of the alleged shooter

including a line up that contained Mr. Gaither. The victim
did recover sufficiently to speak; he can sbeak and he
would have testified at trial dgain that he was shot in the
neck that at the time the person that shot him they said
I’'ve got you now that he had never seen either of these
individuals before. We had a statement that the defendant
gave to law enforcement after wailving his maranda rights
wherein he stated -- Mr. Gaither stated that he was with
his cousin Michael Gaither around the time of this
incident. Michael Gaither however gave a. statement to law
enforcemant that yes he Qasvwith this defendant LaDarriuse
Gaither but he was also with -- that Mr. Gaither --
LaDarius Gaither was also with the co defendant Victor
Williams that they came up to Michael Gaither’s home and
Michael'’s cousin LaDarriuse Gaither and that Michael did
then did give them a ride -- the two of them a ride-
somewhere that they wished to go and that they both were
acting guite and suspicious. He also -- we would present

at trial and probably in the form of guestioning or cross
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13
examine the defendant if he had chosen to testify that he
had made two calls from the detention center one to his
grandfather. These calls do state at the beginning for
both parties to hear the parties that were called to hear
The call from the defendant to his gragafather would be he
gtated at one point in the conversation that he didn‘t do
anything wrong he was just with the wrong crowd. And in a
call that the defendant made to J.B. Feely who at oné time
was a potential alibi witness but that was alsc at a
different time during the day but that this:defendanc would
have stated that Victor Williams was lying on him this
defendant but that’s not the way it went down anyway which
we would have reported and argued to the jury that that
indicates that the defendant was at least there and he knew

the way it did go down as he stated to his grandfather that

—

he was with the wrong crowd would at least put him there.
; ) -

e~

We would have also offered the testimony of Frances Elwore
who does have a prior criminal histéry which would have
been- impeachable although for drugs but Frances Elmore
would testify that he was in a Rock Hill holding cell when
these two men were under arreskt for these chardges that he
did speak with this defendant while he was waiting for a
bond hearing and Frances Elmore would have testifjed that

at that time the only charge he had was driving without a

13



14

10

T

12

13

14

15

18
19
20
21
22
23
24

25

14
license. He was not in any trouble himself othér than
although he does have a prior criminal history and although
he's on probation at that time he was not offeéred any
promises Erbm law enforcement and was not to speak to these
men but that he did engage in:a conversation with
Labarriuse Gaither and later with Victor Williams who was
put in the cell they weren’'t in there at the same time and
Frances Elmore would have testified to the jury that boch.
Mr. Williams —-- I’m sorry, that LaDarriuse Gaither did
make statements to him, And had Victor Williams ultimately

stated to testify and then deny that as he has previously

- stated he did give a sworn statement telling his plea as to

the congpiracy as to his involvement and indicated that Mr.
Gaither was the shooter but that Mr. Williams. was aware
that there was a gun he had felt the gun it was heavy
although he had not seen the bullets. But ultimately had
Mr. Williams not reneged on his agreemeﬁﬁ and hot testified
we would have presented testimony not only from Frances
Elmore but from law enforcement as to the statement that
Victor Williame had given to impeach his testimony if he
did change his story at trial although every indication I
have is that he would have gone forward today and -- or
tomorrow when you started with the jury and testified.

That would be the extent of the evidence presented at

trial.
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THE COURT: I find the decision of the defendant
LaDarriuse Anthony Gaither to plead no contest to these
charges to be made freely voluntarily and intelligently
he’s had the representation of a competent attorney with
whom he says he is satisfied. 1 find the facdts presented
to the court by the solicitor’'s office fully‘support and
gubstantiate the pleas in this case and I will accept the
pleas as freely and voluntarily made. 7

Mr. Gaither, 1if you disagree with the proceeding in
which you are currently involved you Have ten days I say
from today’s date really you have ten days from the date
you are actually sentenced to file a notice of intent to
appeal b:cause the plea will be over with tecday the only
thing remaining once I now have accepted the plea the only
thing remaining would be sentencing. But you have ten days
from the date you are actually sentenced to file a notice
of appeal; do you understand that?

MR. GAITHER: Yes, sir.

THE COURT: Now does the victim wish to be heard?

SOLICITOR COLLINS: At the time of the sentencing yes
he will be here.

THE COURT: I'm sorry that’s right.

SOLICITOR COLLINS: We are planned for that at 9:30
Thursday morning.

THE COURT: Thursday. All right. You want to save

15



16

10
1
12
13
14
15

16

18
20
21
22
23

24

25

16
mitigation until tﬁen too, Counselor?

MS, MooDY: Yes, gir, Your Honor.

THE COURT: We will do mitigation and then hear from
the victim Thursday morning.

SOLICITOR COLLINS: And of course we would ask that
the defendant continue to be held in custody until
Thu;sday.

THE COURT: Yes, ma'am.

SOLICITOR COLLINS: Thank you, Ms. Moody.

MS, MOODf: Thank you, Your Honor.

SOLICITOR COLLINS: Thank you, Your Honor.

REPORTER'S NOTE: NO EXHIBITS WERE ENTERED.




17

CERTIFICATE

I, THE UNDERSIGNED WANDA NELSON, CERTIFIED
VERBATIM OFFICIAL COURT REPORTER FOR THE SIXTEEN
JUDICIAL CIRCUIT OF THE STATE OF SOUTH CAROLINA, DO
HEREBY CERTIFY THAT THE FOREGOING TRANSCRIPT 1S A
TRUE, ACCURATE AND COMPLETE TRANSCRIPT OF RECORD OF
ALL THE PROCEEDINGS HAD AND EVIDENCE INTRODUCED IN THE
HEARING OF THE CAPTIONED CAUSE, RELATIVE TO APPEAL, IN
THE CIRCUIT COURT FOR YORK COUNTY, SOUTH CAROLINA, ON
THE 25TH DAY OF JANUARY, 2010.

I DO FURTHER'CERTIFY THAT I AM NEITHER OF RIN,

COUNSEL, NOR INTEREST IN ANY PARTY HERETO.

WANDA NELSON, CVR
OFFICIAL COURT REPORTER
NOTARY PUBLIC IN AND FOR THE
STATE OF SOUTH CAROLINA
DATE: . /

MY COMMISSION EXPIRES: 12/06/2010

17



18

AOV0-00-4 - DA

FORM 3
STATE GF SOUTH CAROLRNA )
) ) IN THE COURT OF COMMOMN FLESS
Caenry of e YQ Y ; o
; - =
L oNecriee Gavngr 334804 ) S .
F i pame 2ad geesan aarmber [1f anyd of Agphicant ) . ' =
) A
v, 3 -
} APPLICATION FOR .
) P ‘f"_": =
Stazz of South Caroling ) POST-CONVICTION RELIEF? =~ 2
: )
e e nn - - )
)
. Soo
INSTRUCTIONS ~ READ CAREFULLY Sy
xH=

In order for this application to receive considaration by the Court, it shafl be in wrling legu@;x

handwritien or fypewsitten), signed by the applicant and chﬂri (notarized), and it shall set forth m ":‘n)

concise form the answers o ezch appliceble question. 1 necessary, applicant may furnish his answcr"lgx

particular question cn the reverse side of the page or on an additiond) page. Apphuan( shall make d_ﬁgg

which question 2ny such continued answer refers, q-qx
Since every applicaion must bc swern under oath, any false statement of a material fact therein

mnay serve as the basis of prosecution and coaviction for perjury.  Applicants should, tierefore, excreise

“care to assure that all answers ave true and correct.

1fihe apphicatien is laken in forma eauperis, it shall include an affidavit (atached at the back of
the form) setnng forth information which gstablishes that applicant witl be urable (o pay the fees and
codts of the prececdings  When the application is completed, the original shall be maiied to the Clerk of

Ceurt for the County in which the applicant was convicted,
Plaze of detention L.0.€ Correckion Tistabren 90 W sacky
W Bioken Vile South Coraliaa 24010

Name and location of Court which imposed sentence Yor¥ ¢ vm}:‘ (eneceal

Se951pn5 :
Name(s) of co-defendant(s) (if any) Nickor O Mhhams

B

The indictment nuomber ¢r numbers (if known) upon which and the cffenses for which

4=

senfence was imposed:
o A¥D AL 4. kil 2604¢s Y6o1 13
®  Lrimenal Candpiroey 2804684601779

Ll Hd' &= IV 8162
Ad03 30¥1 031311430

o qv}



w

weanens / Possession o o Wanrchf\ Clica-) D ,,«9 Vocroa

[

The date upsn which seitence was imposed and the terms of the seatence: aoagigévzfe,

@ Tandrars 29, 2080 _ Golsi
(s '
{

Chevk whether a finding of 2uiizy was mads:

(2} alteragles of gy

(b)  after 3 plea of nct guilty
afler 3 plea of nolo conteniders \/

i)

D}g/you appeal from the judgment of conviction ot the imposizion of sentence?
0

If you snswered “yes® ta (7), hst:

()  the name of each Court to which you appealed:

JA)N

(b) - the resultin each such Court to which you appealed:

: NI

IRIAA

i 4

--_

HH

N/

il
(¢)  the date of each such result:

. N0
J N7 T

ili.

{d)

if known, citations of any written opinion or ordecs entered pursuant to such

results:

: /‘\i/ /L

H

T
[ you answered “no™ to (7), state your reasens for not so appeahng:

Mq \Q\chf kold ot - Y. qave me mare than
L.V}\CA' m~1 p\e« -1(‘qu4/0} Qfﬂ(ﬁ"

{2)
coord gwc' J«é han

()

~

19



<)
1 n

Sure conciseir the grounds on which yeu base your atlegation thar o ass Leing keld 5
cuazady unlaw fuily -
@ Tne Leck ve ﬂsms-l»ancgs of Covunsel
5 \oladun_af Conaddeutidnal (Mh}’ﬁ
© Ne contest olen (wes ned follarved pmpety
State concisely and in the same order the facts which suppert cuch of the Zrounds serout
in (10).
@ CLounsel faled do Xnveshigate Qase _
® Counsel falled 1y che Lle/\:_i’ﬁ Conshitidional Vi::'l lcx‘l-"d/\ S
() :
Prior ta this application have you filed with respect to this conviction:
(2)  any pelition in a Stare Cewrt under South Carolina Law? N(S
()  any pesition in State or Federal Courts for habeas carpus or post-convict:ons

relief? A}O

(¢)  any petition in the United States Supreme Court for centiorari other than petitions,

. if any, already specified in (8)? Nl)
_(d)  any other petitions, motisns or applications ia this or any other Court? N [a)

If you answered “yes” to any part of (12}, hist with respect to each petition, metion or

.

application:

(3)  the spécific nature thc(eof
i.
i /
i ANIAZ)

A

iv. .
(v} the name and location of the Court in which cach was filed.

i /& /\
. \/ l/\
[ L/




iv.

the dispasition therea!

if knewn, citations of any written opinions or orders entered pursuant ta each such

disposition:

Has any ground set forth in (10) been previously presented to this or any ather Court,

State or Federal, in any petition, motion or application which vou have filed?

o

If you answered “yes” to (14) identify:

(@

which grounds have been presented:
A LA
AL/
JA'VER
the proceedings in which each graund was raised:

iyl

/A
{77

Peoviged W53

21



22

5

If anv ground set {ueth 1n {107 has rnz previously been presenced 1o any Cewt. Staie or

sizacuuly bean present2d

ia}

i
0]

—a

Federal, set forth the ground and stae conciely the rzasons why such ground his ast

WiV

Y/

Were you represeated by an attorney at any tune during the cowse of,

{3}
)
(c)
(&

your arraignment and ples? 65

vour trial, if any? N O

your senteacing? A\ [ C,S
1

your appea, if any, from the judgment of conviction or the imposition of

seatence? N 0

preparation, prasentation or consideration of any petitiens, motions ot

applications with respect to this conviction, which you filed?

Na

If you answered “yes” to ene or more parts of (17), bst.

@

i

{b)

ii.

J-eaw

the name 2nd addrese of cach attorncy who represented you:

PLRB 1045 Rock i, S 29731

the proceedings at which each such-attorney represented you:

_\PLQQ and St’-r\\-("rlf'laj._

Raaiged 23




19 State clearly the relief you seek in tihag this applicatian:

Vacate, Conniicd Ve

s Arz you new under $2ai2nc2 from any adder courtihal vee have nozchaliengad”

A NO

STATE OF SOUTH CARCLINA

Caunty of m \{O('\L
L, Lam\rrl.l){d & ﬁ‘a\'\‘\qﬂr ___; beingduly sworn

upon my oath, depose and say that [ have subscribed to the foregoing application; that  know the
contents thereof; that it includes every ground knawn to me for vacating, setting aside or
correcting the conviction and sentence attacked in thus application; and that the martters and

allegations therzin set foith are true. g .

LT
SWORN to g‘nd sut}scgib):d befizre me this ’\9 &-
dayof e 74 ..t(,l-ﬂ YRR
y n&:’u,’.g-~"'~"j/i;, 4 (L.S)
' -ValcryPub!# L

)
) YERIFICATION
)

L

My Commission Expires.

Revised 32003
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APPLICATION TO PROCEED WITROUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

1] C\_harm use A Q.—a.l-lw s herels apply for teave
groceed in this action without pregarmeni of fees or costs or security tercfor. o support of my
applicating 1 declare under penalty of perjury that the folfowing facts are true:

{1)  Tlainthe applicant in this action and I believe T am enutled to redress.

(z)  Because of my poverty | am vnable to pay the costs of said proceeding or give

security thereof. ' :ﬁ

Applicant

R
SWPORN or affirnyed to and subscribed befgre me this
a5 day of: il (’? i
b / o]
R O S .
\) sl NN
7 Wotary [‘bb.’? ~7

My Commission Expires | 73~ & "j

Ravised 32063




STATE OF SOUTH CAROLINA
v IN THE COURT OF COMMON PLEAS

COUNTY OF YORK

2010-CP-46-3127
Ladarriuse A. Gaither, 339064,

Applicant,

v. RETURN

State of South Carolina,

Respondent.

N et N M et i Nt o N et s

. The Respondent, making its Return to the application for post-conviction relief (PCR)

filed July 27, 2010, would respectfully show this Court:

L

The Applicant is presently confined in the South Carolina Department of Corrections
- pursuant to orders of commitment of the York County Clerk of Court. Applicant was indicted ai
the April 2009 term of the York County Grand Jury for assault and battery with intent to kill
(2009-GS-46-1781, Count I), possession of a weapon during the commission of a violent crime
(2009-GS-46-1781A, Count II), criminal conspirac;y' (2009-GS-46-1779), attempted armed
robbery (2009-GS-46-1780, Count I), and possession of a weapon during the commission of a
violent crime (2009-GS-46-1780A, Count 1I). On January 25, 2010, the Applicant pled no
contest to assault and battery with intent to kill (2069-08—46-1781, Count [), possession of a
weapon during the commission of a violent crime (2009-GS-46-1781A, Count II), and
conspiracy (2009-GS-46-1779). In exchange for Applicant’s pleas, the solicitor dismissed the
two remaining charges. On January 28, 2010, the Honorable J. Lee S. Alford sentenced the

Applicant to fifteen (15) ycars for the assault and battery with inteént to kill, five (5) years for

-t
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possession of a firearm during the commission ot a violent crime. and five (5) years for
conséiracy, afl concurrent, The Applicant did not appeal his pleas or sentences.

Attached herewith and incorporated herein are the records of the York County Clerk of
Court, the Applicant's records from the South Carotina Department of Corrections, and the plea
transeript. The Respondent reserves the right to amend this Return upon receipt of any relevant
materials.

1L
In his curent Application, the Applicant alleges that he is being held in custody |

unlawfully for the following rcasons:

1. Ineffective assistance of counsel,
a. “Counsel failed to investigate case.”
2. “Violation of constitutional rights.”
a. “Counsel failed to challenge constitutional violations.”
3. “No contest plea was not followed properly.”
HEN

The Applicant alleges he received ineffective assistance of counsel. In a post-conviction
relief act_ion, the App_licant bears the burden of proving the allegations in their application,
Butler v._State, 286 S.C. 441, 334 S.E.2d 813 tl985).. Where the upplicatioq alleges ineffective
nssistance' of counsel as a ground for reljef, the Applicarit must prove that "counsel's conduct so
undermined the proper functioning of the adversarial process that the trial cannot be relied upon
as having produced a just rgsu!t." Strickland v, Washington, 466 U.S. 668, 104 S.Ct. 2052,

2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813,

The proper measure of performance is whether the attomney provided representation
within the range of competence required in criminal cases. The courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

[ 8]
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professional judgment. Strickland, 466 US. 668. The Applicant must overcome this
presumption in order to receive reljef. ry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The teviewing court applies a two-pronged test in evaluating allegations of inefféctive
assistance of plea counsel. First, the Applicant must prove that counsel’s performance was
deficient. Under this prong, the court measures an attormey’s performance by its "reasonableness
under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland.
Second, counsel's deficient performance must have prejudiced the Applicant such that “there is a
reasonable probability that, but for counsel's unprofessional error.S, the result of the proceeding
would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to
guilty plea.counsel, the Applicant must show that there is a reasonable probability that, but for
counsel's alleged errors, he would not have pled guilty and would have insisted on going to trial.

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation of ineffective assistance of counsel probably raises

questions of fact that the record does not conclusively refute. Accordingly, the Respondent

requests an evidentiary hearing.

Iv.

The Applicant’s second and third claims allege his constitutional rights were violated and
his “no contest plea was not followed properly.” However, the Applicant fails to set forth with
specificity the grounds upon which these claims are based. The Uniform Post-Conviction
Procedure Act requires the Appiicant “specifically set forth the grounds upon which the
application is based.” S.C. Code § 17-27-50 (2003). In an application for post-conviction relief,

it is incumbent upon the Applicant to make at least a prima facie showing which would entitle
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him to relief beforc an cvidentiary hearing will be scheduled and held. Welch v. MacDougall,

246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v. State, 245 S.C. 385, 140 S.E.2d 734 (1965).

The Applicant has tailed to make even a prima facie showing. Unless the Applicant amends his

claims rcgarding constitutional violations and his plea to specifically identify his claims, the
Respondent would submit these allegations should be dismissed for failing to meet the
requirements of the Uniform Post-Conviction Procedures Act.
V.
Each and every allegation contained within the applicatioﬁ not hereinbefore expressly
admitted, qualified or explained is hereby denied,
VI
WHEREFORE, the Respondent requésts an evidentiary hearing solely for the purpose of
determining whether the Applicant’s trial counsel was ineffective.
Respectfully submitted,

ALAN WILSON
Attorney Géneral

JOHN W. McINTOSH
Chief Députy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney Genéral

HARRISON D. BRANT
Assistant Attorney General

]-
el
By:‘( é %
ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737




State of South Carolina) In the-Common Pleas
S Court of York

e County of York )  Case No.: 2010-CP-46-03127

Ladarriuse Gaither.,
Applicant.,
~Vs-— Transcript of Record

State of South Carolina.,

Respondent.

October 11, 2010
York, South Carolina

BETFORE:
Honorable Paul M. Burch, Judge.
APPEARANCES:

Mr. Frank Lee O’Steen

O’ Steen Law Firm, LLC

2254 Celanese Road

Rock Hill, South Carolina 29732
803-327-5300
Osteenlaw@comporium.net

For the Applicant

Mr. Matthew J. Friedman

Assistant Attorney General

Office of the Attorney General

P.0O. Box 11549

Columbia, South Carolina 29211-1549
803-734-3737
Mfriedman@ag.state.sc.us

For the Respondent

Wanda Nelson, CVR-M
Circuit Court Reporter
Sixteenth Judicial Circuit
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APP.1 Codefendant’s Letter
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(ON THE RECORD TUESDAY, OCTOBER 11, 2011 AT 10:50

CA.M..)

(APPLIéANT LADARRIUSE GAITHER, BLAQK MALE, ENTERING
COURTROOM. ) '

MR. O’STEEN: Your Honor, this is LaDarriuse Gaither
and he brought this PCR action and his main issue is
ineffective assistance by his counsel. He believes there
was information that he would have had at the time of his
plea he would not have chosen.to piead. Really mainly two
pieces of information; one was that there was some letters
written by a codefendant which he believes the codefendant
was recanting his story, not iﬁblicating him any more. He
was unaware that the codefendant actually done that at the
time he plead. And £he second relates to a lineup. He was
~ the transcript is going to show that the solicitor
expressed a lineup had not been performed from the time,
that was the first time he had heard of it at the plea.
Before that he thought he had already been picked out of a
lineup and they had chosen him as the person committing the
érime, Your Honor. |

One second, Your Honor.

(PAUSE.)

MR. O’STEEN: Your Honor, if I could call Leah Moody
to the stand, please.

THE COURT: Ms. Moody, if you’ll come around and be
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LEAH MOODY: DIRECT BY MR. O’STEEﬁ -4~
sworn, please.

Good morning.

MS. MOODY: Good morning.

| " (WHEREUPON: LEAH MOODY,
BEING FIRST CALLED AND DULY SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION

LEAH MOODY BY MR. OfSTEEN:
Q. Ms. Moddy,

Sorry, I don’t think I put my name.on the record.

Lee O’Steen representing Mr. Gaither.

Did you represent Mr. Gaither in a criminal action

- charge?

A. I did.

Q. What was he charged with?

A. Bear with me. He was initially chérged with assault.
with intent to kill, attempted armed robbery, criminal
conspiracy, weapons. Well possession of a firearm during
the commission of a violent crime.

Q. And an attempted armed robbery and'there was a weapons

charge with that one also. I think those ---

A. Right.

Q. ~-—-- two were dismissed?

A. Right.

Q. Or that one, two parts were dismissed.

Mr. Gaither’s issue with your representation is that
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LEAH MOODY: DIRECT BY MR. O'stEN - -5~
there was some inforﬁation that he received after he had
pled and was in SCDC. |

And, Your Honor, may I approach?

THE COURT: Sure.
BY MR. O’STEEN:
0. Ms. Moody, in your reading of the letter, what is the
gist of the letter from Victor Williams who was the
codefendant to Mr. Gaither?
A. He was writing me telliné me that he was LaDarriuse’s
codefendant and that he was pressured to give a statement
and confused about the statement and he said there was not
much evidence against LaDarriuse and he was willing to
help him on.his behalf. He never said Fhat LaDarriuse
didn’t do it. He just said that he didn’t do it, that he
was not there at the time. And so I took the letter to
mean that ~- well the other part he said the solicitor was
playing games.or was crazy. And I took it that it was just
yet another letter that he was writing because he wrote
multiple letters to the solicitor regarding what happened.
He changed his statement multiple times.
Q. And the solicitor gave —-- I assume gave you those
letters. The over all picturé of the case, where were you
trying to go with thé case? What was it looking like?
A. Well the main thing was when I first talked to

LaDarriuse he told me his version of, you know, what
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LEAH MOODY: DIRECT BY MR. O'STEEN _ -6-
happened with him. He was not érrgsted until maybe a month
latér so that eliminated any evidence of like the clothing 
and any gun péwder residue or any blood splatter based on
Qhere the victim was shot;

So then I looked at the victim’é statements. He told
me that he was not there, so I looked at the victim’s
statement and I learned that there was no identification
done so that was the. crux of the case was identification.
So the first thing I did was I éubpoenaed all of the
booking photos of the individuals because the description
did not match. It didn’t make sense to me. There was two-
guys running from the scene with one had dred locks apd one
had a short haircut. At the time LaDarriuse had the
beginning stages of dred locks.

And what I mean by that he had like twisties, his hair
was short but it was not that short. The codefendant from
what I saw when I saw him at a,hearing he had a'short
haircut so the only person I could think of they were
talking about in terms of dred locks waé my client. So I
subpoenaed the booking photos so that I could see what my
client’s hair looked like at the time of booking which was
maybe a month later. And'he also mentioned that the
codefendant had a brother who had dred locks.

So I got his photos as well and he had long dred

locks. The solicitor presented to the victim the pictures.
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LEAH MOODY: DIRECT BY MR. O'STEEN -7-
They kind of washed out the faces of the booking choices so
you only had the hair. So they presented the hair photos
to the victim and thé victim said that it was dred locks

but it wasn’t as long as the codefendant’s brother’s hair

was.
Q. So it was kind of a lineup -
A. Kind of. And that was gonna be how it was going to

have to be about the trial because he wasn’t there, that
fhey had the wrong person. Tﬁey said that the individuals
in the case were dark skin, the codefendant was —- and what
I mean dark skin between the complexion of myself and
LaDarriuse the codefendant is fair skinned and his brother
was too. So the codefendant who kind of like stirred the
pot in my opinion was he gave sé many different statements,
he put three people at the scene. And then it got down to
two people. So it bo;led down to was LaDarriuse there.
That was something that we were going to have to deal.with
at trial.

0. Was —

A. Oh, there’s another part to that.

Q. Oh, I'm sorry.

A. The other part was LaDarriuse said he was'not there
so I investigated an alibi. I talked to his grandmother
and his mother in my office and-we talkéd about the day of

the events. 1Initially when I met with him at the jail he
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LEAH MOODY: DIRECT BY MR. O'STEEN -8-

_told me that his grandmother was at home all day. That’s

whHat I have in my nctes and that’s what I probably went
forward with talking with the grandmother because she could
provide the alibi for him that he did not —-- that he was
not around 7:30. It was like 7:31 to Nine o’clock was the
window of time that we were dealing with. But ﬁis
grandmother'came in my office and she told me that she was
at church, she got home at 1:00: When éhe got there there
were a whole bunch of guys at the house. Some weré hanging
on the porch. And she talked about the codefendant.

The codefendant was not allowed in hér house because
of his behavior, just kind of what he wouid do when hé come
in people’s houses so they were all outside. Everybody had
én_white t-shirts. I said well what_happened next?

She said she went back to a church meeting at Boyd
Hill Church across town. She came back, LaDarriuse was
not there. .And I believe that the law enforcement was
coming through, walking through the paths but I can’t --
don’t quote me on that. It’s in my notes here somewhere.
But she could not give me an alibi for LaDarriuse between
that time. She sgid he got droppeq off afound Eight
o’clock. That led me to his cousin Mike Gaither who was
going to testify for the State who could not testify
favorable for LaDarriuse

As a matter of fact I talked to him like two or three
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LEAH MOODY: DIRECT BY MR. O’STEEN ' : : -9-

times. He was not happy about having to come back from

_school to come and testify. And he was‘not under my

subpoena he was under the State subpoena and I iﬁformed
him, you know, we go to trial you gonna have to come, I
just want yoﬁ to know that, don’t get in trouble over it.
But talking to him he was not getting ready to give a.
favorable statement for LaDarriuse

Q. What witnesses did you have for LaDarriuse ?

A. Well it was going to be his grandmother but that
wasn’t going to be much help.  There was going'to be
LaDarriuse needing to testify because he was going to have
to testify égainst what his codefendant.was saying whiéh I
felt 1like, you know, we could impeach the codefendant but
at the same time the codefendant had an offer on the table
from the solicitor where he got a strong armed robbery
offer and I believe it was another'charée, it was two, and
they held his sentencing until after. It was going t6 be
held until after LaDarriuse went to trial.

And so in those circumstances, I don’t think that his
codefendant was going to testify favorable for him. And in
his letters, I mean he’s quite ﬁanipulative‘to me in my
opinion because the letters that he wrote to Lisa Collins
were completeiy différent from what he Qrote me. And I
talked to his attorney and his attorney assured me that he

was going to be testifying against LaDarriuse
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LEAH MOODY: DIRECT BY MR. O'STEEN . ‘ -10-
Q. That was a long answer.

A. I'm sorry.

Q. That’s fine. So this letter that you have in front

of you, the original, is that letter that you received from
the codefendant in this case?  And you know it didn’t come
through the solicitor’s office, it went-stfaight to you?

A. This oﬁe came to me and I know that I would have
talked about it_with'LaDarriuse‘ because and summing up
what needed to happen we talked about it.v I prepared for
trial and I still even have like my notebook without the

notebook but it is tabulated like all the information I

~have. I had gone through I did an inner office memo to sum

up like what were the facts on each given charge to be able
to assess it for him. He was looking at a significant
amount of time. And he did a polygraph at his choice and

at his choice he decided to accept the plea offer.

0. And I assume the pdlygraph did not come back
favorable?
A. It didn’t come back favorable, it wasn’t going to be

used against him. I just kind of felt like it was
something more that he wanted to tell me but he didn’t tell
me. He’s a very quite young man. I got to know him over a
year and I did not want to pressure him into pleading and
as of the week before I was pfeparing, you know, my

notebook had been put together and I was writing my opening
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LEARH MOODY: DIRECT BY MR. O’STEEN -11-

and closing argument ready to go forward.

Q. Your Honor, if I can enter that letter.
A. You can enter a.COpy. I want to kéep my copy.
Q. Right.

A copy of her letter..

THE COURT: Any objection?

MR. FRIEDMAN: Can I see it? I don’t think I got it.

(MR. FRIEDMAN REVIEWING LETTER.)

MR. FRIEDMAN: No objection.

THE COURT: In without objectioﬁ and there is no
objection to a copy coming in. , Correct?

MADAME COURT REPORTER: Let me put my sticker on it if
it’s okay aﬁd then copy it, if that’s okay with the judge
or.

THE COURT: That’s a copy isn’t it?

MR. O/STEEN: Yes, ma’am.

It’s two pages, Your Honor.

(WHEREUPON: APPLICANT’S EXHIBIT NUMBER ONE IDENTIFIED
AND MARKED, RECEIVED INTO EVIDENCE.)

BY MR. O’STEEN:

Q. Do you remember any records anywhere, I know it’s been
a while, ever giving a copy of £hat letter to Mr. Gaither?
A. No. But I remember talking to him about it because
when I did a flow chért of all the statéments, the

codefendant, I have to find it in here, the codefendant
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LEAH MOODY: DIRECT BY MR. O’STEEN -12-
gave sd many statements it was very confusing on how to
keep the facts.

Q. So you did a flow chart.. You went over that with Mr.
Gaither but yoﬁ probably did the actual letter?

A. No. Because when I met with him times that we talked,
I met with him and we talked ta Lisa Collins we were

together. I talked to him first and then she came in and

then I met with him again after.the pol&graph; And he knew

what I was doing. I met with his family and I had gone
through doing the charts. Just trying to get a time line
of what was said by whoﬁ and trying to figure out what this
kid Victor Williams was going to say because he had said so
many different things.

Q. Was there ever a iineup aone that was presented to the
victim that you’re aware? | |

A. I think I answered that and I ask Lisa Collins about
that because there wasn’t one. The victim —- Basically
what happened, they had nobody arrested.» The victim, not
only did he get shot in the neck, like he can’t even feed
himself. He was rushed to the hospital and I believe he
was in Charlotte in the hospital.  And then at fhe time
that he was laying on the ground tﬁe individuals ran from
the scene but then three other guys robbed the victim of
what was in his trunk. Took the victim, the victim had a

gun. So there were two sets of defendant’s possibly and
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LEAH MOODY: DIRECT BY MR. OSTEEN ' ‘ -13-
suspects so .when they investigated the incident where it
happened, I believe at the beginning of*September.

They didn’t get a statgment from Valentino Johnson who
was the victim until 9/26/08 and that’s when he identifies
Victor Williams at the hospital. He only referred -- In my

notes he only refers to one guy but didn’t remember the

name. And the reason why he could refer to Victor Williams

is because he knew when he went to that location that he
was going to meet Victor Williams. Victor Williams had
indicated that he didn’t call but my client called. We got
the records and I looked to see whose phone numbers that
were - that.it came back on, the victim§ phone as well as
some records, I think the subpoénaed —- the State
subpoenaed on Victor Williams. It was Victor Williams.

And Victor Williams called the guy a couple of times and so
when he got there he could identify Victor Williams because
he héd talked to him. He saw him and then when he go£ shot
he got shot in the back.

And then they_also did something with Victor,
Valentino Johnson on 10/16/08 he said he saw the second guy
and I wanted to know who was thé second guy. And that'’s
how we got into the hair and all of that trying to describe
it. But at that timé I think that’s when Mr. Johnson was
able to even -—- IAmean this guy is in a wheel chair and 6ne

of the statements that he said to the solicitor was if he
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LEAH MOODY: DIRECT BY MR. O’STEEN | ~-14-
CROSS BY MR. FRIEDMAN
<::; 1 wanted to kill himself he can’t even-commit suicide. So he
2 was in bad, a very bad condition.
3 MR. O’STEEN: Your Honor, I have no furthef questions.
4 ' THE COURT: Mr..Friedman.
5 _ MR. FRIEDMAN: Thank you, Your Honér.
6 ‘ CROSS EXAMINATION
7 LEAH MOODY BY MR. FRIEDMAN:
8 Q. Good morning, Ms. Moody.
9 . How long have you been practicing law?
10 A. Now you’re gonna make me.think. Since 1996.
11 ] Q, How much of your practice is in criminal law?
12 A. I'd say about fifty'percent.
13 Q Were you appointed or retained in this case?
14 A. I was retained.
15 0 Do you recall about how many times-:you met with the
16 applicant?
17 A. No. But I worked on this case because I believed him
18 when he said he was not there. I worked on this éase, I
19 think I put in, my office put in a total of seventy
20 : something hours in this case and I was ready to go to
21 trial. That was before we went to trial.
22 Q. Was this case on the trial docket?
23 A. Yes. We were scheduled to go to trial the.day, I
24 think in the transcript what you all have is the actual

25 entry of the plea. He had to enter that plea on I believe
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LEAH MOODY: CROSS BY MR. FRIEDMAN -15-

that Monday or we were going to beAstrikiné a jury.

Q. Were you prepared to go to trial that week?

A.  Uh-huh. |

Q. During your meetings with him, do you recall
discussing the elements of the charges the State was
required to prove?

A. Oh yes because I did an inner office memo that
basically -- well that’s my closing. It basically outlined
all the casé elements and what the State would have to
prove, prove to the jury. And I went over that with him
and I explained it to his family as well as about five or
six pages of just writing down the rule of law, what the
elements were, the general rule and then try and analyze
all the facts that came out from the discovery and from

working on the case.

Q. Did you discuss with the applicant his version of the
facts?

A. With my client?

Q. Yes, ma’am.

A. Yes we talked aBout it.

0. Did you discuss potential defenses with him?

A Yes.

0. Can you briefly describe what kind of investigation
you did?

A. Yes. As I said earlier I subpoenaed all the booking'
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LEAH MOODY: CROSS BY MR. FRIEDMAN -16-

photos to.be-able to show that it was not him. I talked'to

his grandmother, I contacted his cousin, Mike Gaither who
gave a statement that suggested that he and the codefendant
when he —- Okay.' The codefendant and the defendant were
together at some point in time that night and they went to
the apartments called the Glenn’s and they .spent the night
at the Glenn’s. So I Wanfed to find out how all that
occurred and what his grandmother knew about that so that I
could try and put together an alibi.for him.

I talked to the solicitor following up on the
codefendant where the brother was. Let me see what else.

I looked at, I got some of the phdne records. We were
prepared to.subpoena the phone records but they had the
phone recorés already. Let me see.:

I tried to contact some individuals that he gave me
their names that could possibly help him with the alibi
like the girl that he went to ——-well I guess it was his
girlfriend, Brittany Thompson,Ashe'had a sister and there
was a whole bunéh of people at that house. Tried to follow
up on that to figure out where the girl was, if she was
living there; And I believe he told.me‘that she had moved

or someone told me that she had moved. Contacted this guy

‘named Leon who lived across the street from his

grandmother’s house, left messages, never got a return

phone call. He gave me the name of J.B and Buddha. Never
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LEAH MOODY: CROSS BY MR. FRIEDMAN —17—

really got who Buddha was. There was a person named Big
Trey, didn’t have an actual name for him to'get to him.
Leon Hall was the guys name who was renting across thé
street. His grandmother came to my office and said that
the guy no longer lived there.

I had his Crickett cell phone that they brought to my
office to be able to go througﬁ to prove that he was not
the person who contacted the victim. Well I héve J.B. and
Boo but then I have a correction of Buddha. They were at
his grandmother's house sometime early on in the afternoon.
But there was nobody who could place him somewhere else
other than possibly being in a location at 7:30 between —-
the hours were 7:31 to 9:00 p.m. His cousin places him
with the codefendant afterwards. His grandmother places
him with a whole bunch of other people ahead of time but
she doesn’t see who he leaves the hoﬁse with.

I mean and talking with my client.

Q. . Were there any type, any witnesses that you found that
would have been helpful for him at trial?

A. None that could like say tﬁat he was with them from
7:31 to 9:00. He even says that he walked over to the
crime scene. The individuals from the park who were
playing basketball they couldn’t réally see the people
because all they saw was the guys running so they weren’t

up close on them so like to say who it exactly was. This
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LEAH MOODY: CROSS BY MR. FRIEDMAN -18-

fictitious person and maybe it’s not fictitious but this

guy name Lee; couldn’t get where Lee was and if‘the
codefendant -was going to help him it would have been to
tell us a number for Lee to tell us any information and I
talked to his attorney Derek Chiarenza and his position,
Derek Chiarenza’s position was that my client was there and
that he committed the crime with the codefendant.

Q. How many letters did you receive from the codefendant?
A, I believe it was maybe one or th but I think it was
just one because Lisa Collins.gave me all the letters that
he wrote to her. .If you want me to check I can check here.

But I did tell my client that the guy was:giving:
multiple statements and he knew of some of the multiple
statements becéuse he had them in the discovery that I sent
to him which I bate stamped and'sent to him.

Well he wouldn’t have had the letters, he would have
had the statements. But the codefendant wrote a letter to
the solicitor professing his innocence and he kept saying
he waé innocent. And stating how he was praying for the
victim.

Q. Did you discuss the letter from.the codefendant with

“the applicant?

A. I believe he had it because it was a copy. I only
have a copy of it but I did tell him what his codefendant

was saying to let him know that-his codefendant was not
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LEAH MOODY: CROSS BY MR. FRIEDMAN -19-

being helpful to him. And of course ﬁe read the statements
so he indicated that he was not there and so that’s what
led me on trying to find out who exactly was the othe£
persoh there because he said he wasn’t there.

Q. Were you able to speak to the codefendant’s attorney

about what the codefendant’s testimony would have been at

trial?
A. - Uh-huh:
Q. Is it your testimony that that would have not been

favorable toward to the applicant?

A. Oh yes. The basis of him getting the plea offer that
he got and the email from Lisa Collins was she sent me a
copy of the email that she sent to Derek Chiarenza. And
she said I will allow your client to plead to strong armed
robbery and criminal conspiraéy; I will agree to stand
silént on his sentence. Sentencing Qill be held in

abeyance until after the trial of the codefendant

LaDarriuse Gaither. I will dismiss the other charges with

the right to restore them if he fails t¢ testify truthfully
and consistently as stated here‘in. So they discussed his
testimony and then read the first sentence.

“As we discussed once your client’s statement is
finalized if your client testifies.truthfully at the trial
of LaDarriuse Gaither and if his testimony is consistent

with the statement he will sign next week in the presence
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LEAH MOODY: CROSS BY MR. FRIEDMAN : - =20-

of yours,” and then she would allow him to plead. So based
on that and -based a conversation with Lisa Collins he was
'going to testify thaf LaDarriuse e was there.

Q. Did the State make any plea offers in this case?

A To LaDarriuse?

0. To the applicant?

A Yes. Lisa Collins to her credit she is a state
prosecutor and she is a reasonable state prosecutor so she
offered to let him plead to cértain charges and reduce
them. And that’s what he pled to. Sﬁe dismissed sdme

charges, she didn’t want to take the victim through a long

- trial so she let LaDarriuse plead. The victim was fine

‘with LaDarriuse pleading to criminal conspiracy, and I

have the transcript and I can look back at it to make sure
I'm telling you correctly.

Q. This plea offer this is the one that he actually

accepted?
A. Yes. 'That’s the one he actually accepted.
Q. Did you inform him of the consequences of the plea?

A. Yes we did a plea affidavit where he had to fill out
the affidavit himself. He understood based on one of the
guestions that the possibie peﬁalty for the charges. With
a ABWIK it carried twenty years, and it was considered a
violent and most serious offense. The éossession of a

weapon during the commission of a crime was considered a
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LEAH MOODY: CROSS BY MR. FRIEDMAN =21~

violent crime. With conspiracy both of the gun and
conspiracy I think this is what he meant by this,
conspiracy both which carries five years a piece and that
they are both non-violent. He has violent on here and non-
violent. The ABWIK is non parolable offense and then the
judge went back over‘it with him. In his recommendation
from the solicitor was recommend a cap of fifteen years and

dismiss the other charges.

Q. Did you explain the State’s recommendation to the
applicant?
A. Yeah we talked about it. I mean him deciding to plea

was maybe he decide, you know; right before we went in to
do the plea on that Monday but we talked about it. And
then he did a polygraph. The solicitor talked to him. I
talked to him. You know it was his choice. It was his
choice whether we went to trial but what I wanted to
impress upon him was that if we.go to trial and they come
back with a guilty verdict that he has all of the charges
not just the charges that you know Ms. Collins was you know
allowing him to plead to on a cap..

And there was a possibility that he could get every
bit of the time bringing the victim in you know if you saw
the victim the jury definitely would.you know have
sympathy. I think the judge would have sympathy. I think

all of what the victim would have been through I think that
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LEAH MOODY: CROSS BY MR. FRIEDMAN _ -22-

would have impacted what his sentence was. Not that he
wasn’t entitled to go to trial and not that you know he
would be punished for wénting tovget_hié trial but that’s
the consequences of possibly 'going 'to trial getting a
guilty verdict and that he needed to weigh it but it Qas

his decision.

Q. Did you explain to him what a No Contest Plea meant?
A. Yes. Because he was -adamant that he was not there.
And I mean —-- and I believed he wasn’t there but I felt

like the State’s evidence was going to be ove;whelming and
I could not produce én alibi for him that would keep him
out of that window of time. But then you know after I did
this plea with him, there was something that came to mind
that and maybe if I was -- well I don’t know if this would
be ineffective assistance of counsel, but his codefendant
had dred locks so that to me explained who the dred lock
person, the person with the dfed locks?

* That explained to he who was either there or either
his codefendant cut his hair right before he got arrested.
But somebody had dred locks and was there. An& I think he
was the person with the short hair. And he might not a
been there but there was anothéf alternative to who had the
dred locks that I did not —- I couldn’t figure out how they
could just place him there and his hair was short. He was

not, you>know, supposed to been there.
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LADARRIUSE GAITHER: DIRECT BY MR. O'STEEN

Q. Whose decision was it to enter the plea?
A. His.
Q. I have nothing further, Your Honor.
MR. O’STEEN: Nothing further, Your Honor.
THE COURT: You can step down.
MS. MOODY: Thank you. |
(WITNESS LEAVING WITNESS STAND.j
MR. O’ STEEN: ‘Your Honor, I woula like to call Mr.
Gaither.

THE COURT: Mr..Gaither, come aroupd and be sworn

please.

(WHEREUPON: LADARRIUSE
GAITHER, BEING FIRST CALLED AND DULY SWORN, TESTIFIED AS

FOLLOWS:)

DIRECT EXAMINATION

LADARRIUSE GAITHER BY MR. O'STEEN:

Q. Please state your name for the court please?

A. LaDarriuse Gaither.

Q. Could you spell your firs£ name?

A. L-a-D-a-r-r-I-u-s-e.

Q. Mr. Gaither, I'm going to take wha£ is marked as

Applicant’s One.
May I approach, Your Honor.
THE COURT: Yes, sir.

BY MR. O’STEEN:
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LADARRIUSE GAITHER: DIRECT BY MR. O’STEEN -24-
Q. Would you identify that document for me?

A Oh, .it’s a letter that my codefendant wrote my lawyer.
Q. When was the first time y&u saw that document?

A. When I got to the depértment'of Correction.v

'Q. This would have.been after . your pléa and it would have

taken you down to Depaftment of Corrections so the plea and
everything was over at the time you received that?

A. Yeah I got cqﬁvicted in 2010. I received it in 2011.
Q. Okay. And that letter to you says what? What’s the
intent of your codefendant in that letter?

A. Basically he was trying to tell them that, you know
what I'm saying, that he, basically ﬁe said he was
pressured and confused. I mean he was scared at the time.

You know what I'm saying, that’s natural if you get in

“trouble trying to blame it on somebody else you know what I

mean. He was coming, coming forth telling my lawyer not
the solicitor. He come forward telling my lawyer how he
was feeling‘when he wrote the statements.

Q. And your impression of your cése was that his
testimony was -- Your impression of the case was what
evidence was going to be used against you?

A. My codefendant’s statements.

Q Were you aware at the timg you.pled there were any eye

witnesses that would identify you?

A. No. Like you know what I'm saying the victim he
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wasn’t -- I wasn’t —- I thought he had éicked me out of
aline up, you know what I'm saying. But it came to a péint
where he was never presented my lineup. And like I felt
like, you know what I'm saying, that would have proved me
innocent. |

Q. Were you aware of any physical evidence such as
fingerprints or blood on clothing or anything that would
have identified you?

A. They had -- They had some fingerprints at the scene
that was linking my codefendant and they said they had his
brother but I really didn’t understand it. But though they
had them two, their two names on it.

Q. You understand your case was at the time you pled was
that the main evidence against you was going to be your
codefendant?

A. Yeah. See my codeféndant was pointing, he was
pointing the finger at me.

0. Okay.

A. I mean I never received this saying that he was

pressured and confused.

Q. Okay. If at the time you pled were you aware of your

codefendant’s change of heart or change of his opinion?
A. No. Like he had wrote two statements that I received
that he saying I done that. But it was different things in

it that he was saying and different in each statement but
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LADARRIUSE GAITHER: DIRECT BY MR. O'STEEN ‘ ~26-

both of them saying that I done it.

Q. So you’re aware of two statements where his testimony

“was going to be that you had - was the shooter in the case?

A. Yes, sir.

Q. And if you had received that document, would you have

.— would it have changed your opinion of your case?

A. Yeah. That’s why I pled no contest. I was just
telling them that I didn’t do it but this was supporting
what I was saying that he’s lying. I mean he’s basically
saying he’s. pressured and confused so when he was saying
basically it was just coming,.it’s coming from anyone.

Q. So at the time you pled you did not have a copy of
that and you had not seen a copy?.

A. I never received a copy of seen or talked about it.

Q. And were you aware that he had any change of heart in
his testimony? |

A. No. All I know is he was pointing the finger at me.
Q. If you had received that piece of paper, if you had
known about his change of at least that letter what it says
in that letter, would you have pled guilty or would you
have taken a plea?

A. No, sir. See what I'm séying, I was pressured not by
saying well this is -- She’s saying it’s the best thing for
me but at the time it looked like the best thing for me

because he was'pointing the finger and that’s basically all
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I was hearing. But this right here was supporting me. I
never received this so when I heard it, when I got in the
Department of Corrections it was bésically going off of
what I was saying that, you know what I’'m saying? He
telling a lie on me.

Q. Okay.

A. And by the photo lineup never béing presented, these
two things could have proved me innocent. But I never knew
that my photo line up wasn’t present until I went to court.
Q. So you say you were unaware of the.photo lineup not
having been done or no one picked you out and you were
unaware of your codefendant had any change of heart?

A, Yes, sir.

Q. Okay. Is there anything else'you would like to tell
the Court?

A. Like in the part where they saying that he’s saying
that the man had dreds but they was 5small dreds, you got
witnesses supporting that on top that he had dreds so if

they was small dreds then how can somebody playing

“basketball far away see them? And then at the fact came up

about my codefendant brother by his dreds. And I mean . is
-- it ain’t point to me no more, you know what I’'m saying?
But it was never presented to me like that. All I know is

he point fingers at you.

Q. So if you had known that information you would not

55




LADARRIUSE GAITHER: DIRECT BY MR. O'STEEN -28-
CROSS BY MR. FRIEDMAN
<:;f 1 héVe taken the plea?
2 | A. Yeah because it’s a point where I’m still saying that
3 I was innocent. |
4 Q. Okay. .
5 : No further questions, Your Honor.
6 CROSS EXAMINATION .
7 LADARRIUSE GAITHER BY MR. FRIEDMAN?
8 Q. MR. Gaither, you pled guilty;.is that right?
9 A. No context.
10 | Q. I’'m sorry, né contest. Do you remember telling the
11 Court that you understood the nature of the charges and the
12 possiblé puniéhment?
13 | A. Yeah I understand.
14 Q. Do you remember telling the Court that you understood
15 .that a No Céntest Plea if still resulteq with convictions
16 on your record?
lf A. See I felt like that’s the best thing for me at the
18 time.
19 Q. | You also told fhe Court that you understood your
20 ‘ constitutional rights including your right to a jury trial;
21 is that correct? You told the Court that nobody threatened
22 you or promised you anything to get you to plead guilty?
23 Do you recall that?
24 A, Yeah nobody threatened me 6r promised me anything.

25 Q. You also told the Court at that time that you were
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LEAH MOODY: RECROSS BY MR. FRIEDMAN :

satisfied with your attorney. Do you remember that?

“A. Yeah. At the time I was satisfied.

Q. You told the Court that you fully discussed the
charges and the State’s evidence and the possible defenses

with your attorney. Do you remember that?

'A.  Yeah. At the time I only discussed, I received

evidence but I didn’t receive all of my evidence.
0. Did you give your attorney the names of any witnesses

that she failed to contact?

A. Yeah like this was people that, you know what I’m

saying, that I associated with. It wasn’t no a daily basis
so I didn’t know real names like “Home Boy” and stuff like
that.
Q. Did you have phone numbers or addresses for those
people?
A. No. All I knew you know.what I’m saying, Leon stayed
across the street from me. And I aiﬁ’t know J.B. Buddha’s
address.
Q. I have nothing further, Your Honor.
MR. O'STEEN: Redirect.

REDIRECT EXAMINATION
LADARRIUSE GAITHER BY MR. O’ STEEN:
Q. =~ The State ask ydu if you were - if you went through
what you -- Judge Alford was your blea judge and Judge

Alford runs down a list in every plea of all of your rights

o7
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LADARRIUSE GAITHER: - REDIRECT BY MR. O'STEEN -30-
LEAH MOODY: RECROSS BY MR. FRIEDMAN

-and at the time you said you did understand your rights.

You’re not saying at the time you didn’t understand your
rights. You’re saying at the time you did not have all the

evidence for you to make an informed decision on taking the

plea®?
A. Yes, sir.
Q. Nothing further, Your Honor.

MR. FRIEDMAN: No further questions, Your Honor.

MR. O/STEEN: If I might take the exhibit back.

(WITNESS LEAVING WITNESS S&AND.)

MR. O’STEEN: Your Honor, nothing further from the
petitioner. | ‘

MR. FRIEDMAN: Just briefly, Your Honor, I recall'Ms.
Moody.

THE COURT: You’re still under oath.

RECROSS EXAMINATION

LEAH MOODY BY MR. FRIEDMAN:

Q. Ms. Moody, you recognize this letter?

A. Yes. This is the same letter £hat the Applicant
presented.

Q. Is there a date that you received that mailing on it?
“A. Yes. In my office we typiBcaly date stamp any

envelope just for CY and on . this date this letter is
received July 8, 2009 where Mr. Williams says that there’s

not much evidence against Mr. Gaither.
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Q. And that was before the guilty, tﬁat was before the
plea. Right?

A. That’s correct.

Q. Was that before or after_?ou spoke with the solicitor

about the codefendant, what he was pleading gquilty to?

A. That was —- this is before. This letter is before.

Q. So you got that letter before you knew what the
codefendant’s testimony would be against the applicant?

A. That’s correct. I got this in July we did the plea
and the trial was scheduled for January 28th 2010.

Q. Is it your testimony that you were able to diécuss
that with the applicant? |

A. I had to have because I told hiﬁ we talked about that,
the ways this guy was going back and forth.

Q. I have nothing further, Your Honor.

"A. Well can I say the date of when I got when the

testimony was?
Q. Yes, ma’am.
A. The testimony from the solicitor about what Victor
Williams was going to testify abou£ was in October of 2009.
This letter came July 8th 2009 so it’s impossible that we
didn’t discuss it.
0. All right.

MR. O’ STEEN: Nothihg further, Your Honor.

MR. FRIEDMAN: No other witnesses, Your Honor.
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_32_
MR. O'STEEN: No, Your Honor.
THE COURT: Okay. Let me fake a loock at the trial.
MR. OfSTEEN: Thank you, Your Honor.
THE COURT: I will try'to get a decision out to you.
Thank you all for your rebresentation in this matter.
(END OF TRANSCRIPT OF RECORD IN THE MATTER OF

LADARRIUSE GAITHER, CASE NO. 2010-CP-46-03127.)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF YORK ) 2010-CP-46-3127
)
LaDarriuse A. Gaither, #339064, ) >4
. ) < &
Applicant, ; 2 .(_.-: ol
= v
v. )  ORDER OF DISMISSAL  a¢:. 2
) o 2
State of South Carolina, ) 2'3(’;; R
) <E
Respondent. ) o Lt
J)

Tﬁis matter comes before the Court by way éf an application for post-conviction relief
(PCR) filed July 27, 2010. The Respondent made its Return on February 11, 2011. An
evidentiary hearing into the matter was convened on October 11, 2011 at the York County
Courthouse. The Applicant was present at the hearing and represénted by F. Lee O’Steen,
Esquire. Matthew J. Friedman, Esquire, of the South Carolina Attorney General’s Office
represented the Respondent,

The Applicant testified on his own behalf at the PCR hearing. Applicant’s plea counsel,
Leah Moody,. Bsquire, also testified at the hearing. This Court had before it the records of the
York County Clerk of Court regarding the subject conviéﬁon‘s, the Applicaht’s records from the
De.panment of Corrections, the pfea &anécript, the PCR application, the State’s Return thereto,
and a July 8, 2009 fetter from co-dqfendant Victor Williams to counsel,

PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Clerk of Court for York County. The Applicant was
indicted at the April 2009 term of the York County Grand Jury for assault and battery with intent

to kill (ABWIK) (2009-GS-46-1781, Count 1), possession of a weapon during the commission of
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a violent crime (2009-GS-46-1781A, Count II), criminal conspiracy (2009-GS-46-1779),
attempted armed robbery (2009-GS-46-1780, Count I), and possession of a weapon during the

commission of a violent crime (2009-GS-46-1780A, Count II}. Leah Moody, Esquire,

represented the Applicant. On January 25, 2010, the Applicant pled no contest to ABWIK

(2009-GS-46-1781, Count I}, possession of a weapon during the commission of 2 violent crime
(2009-GS—46~1781A, Count II), and conspiracy (2009-G8-46-1779). - In exchange for
Applicant’s pleas, the State dismissed the two remaining charges, On January 28; 2010, the
Honorable Lee S. Alford sentenced the Applicant to fifteen (15) years for ABWIK, five (5) years
for possession of a firearm during the commission of a violent crime, and five (5) years for
conspiracy, which were to all run concurrently. Applicant did not appeal the plea or sentence.
ALLEGATIONS
The Applicant alleges he is being held in custody unjawfully for the follpwing reasons:
1. Ineffective assistance of counsel jn that .
a. “Counsel failed to investigate case.”
b. “Counsel failed to challenge constitutionat

violations.”
2. “No contest plea-was not followed properly.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the

testimony and arguments presented at the hearing, This Court has further had the opportunity to

‘observe each witness who testified at the hearing, and to closely pass upon his or her credibility.

This Court ha§ weighed the testimony accordingly. Set forth below are the relevant findings of
fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003). .

Plea counsel testified that she received a letter from Applicant’s co-defendant Victor
Wilhiams. In thé letter, the co-defendant séid he was pressured 10 give a statement and was
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willing to help Applicant. Counsel asserted that the co-defendant never said Applicant did not
commit these offenses and he changed his story multiple times. She testified that she discussed
the co-defendant’s statements and his letter with Applicant prior to the plea. Counsel testified
that the co-defendant was manipulative and wrote completely different letters to the solicitor.
She also testified that she spoke with the co-defendant’s attorney, who indicated that the co'-
defendant’s testimony at Applicant’s trial would not be favorable to Applicant. Counse} testified
that she conducted a thorough investigation, but no alibi witnesses panned out. She téstified that
no witness count account for Applicant between 7:30 and 9:00. She asserted that she spent more
than seventy hours on the case and was prepared for trial. Counsel testified that it was ultimately
Applicant’s decision to accept the plea offer.

Counsel testified that she subpoenaed booking photos, contacted Applicant’s cousin and
grandmother, contacted the solicitor, tried to find an alibi witness, was prepared to subpoena
phone records, and tried to locate witnesses Brittany Thompson, a neighbor narmed Leon, J.B.,
and Buddha. She asserted that Brittany Thompson and Leon did not réturn her calls, and she did
not have contact information on J.B. and Buddha. Counsel testified that Applicant’s cousin and
grandmother placed Applicant with the co-defendant on the day in question. She testified that
there was noA lineup because no one was arrested at first and the victim was paralyzed and
immediately rushed to the hospital. Counse] testified that she told Applicant that the jury would
) have had sympathy for the victim at trial because he was paralyzed during the shooting. She
asserted that Applicant was adamant that he was not there, and she explained the significance of
the no contest plea to Applicant. She testified that she explained the consequences of the plea to
Applicant and had him sign a plea affidavit.

Applicant testified that he saw the co-defendant’s letter to counsel for the first time after
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the plea. He asserted that he thought the victim had picked bim out of a lineup, He testified that
the main evidence against him was the co-defendant’s statement, and he was not aware of the. co-
defendant’s change of opinion until after the plea. Applicant testified that he did not know the
real names and addresses of some of the witnesses that he gave to counsel. .

Ineffective Assistance of Counsel

——

" The Applicant alleges that he received ineffective assistance of counsel. In a post-
conviction relief action, the applicant bas the burden of proving the allegations in the application,
Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where ineffective
assistance of counsel is alleged as a ground for relief, the applicant must prove that “counsel’s
conduct so undermined the proper functioning of the adversarial process that the trial cahnot be
relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668 (1984);
Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counse!
rendered adequate stistance and made all significant decisions in the exercise of reasonable
professional judgment. ° Strickland, 466 U.S. 668. The applicant must overcome . this
presumption in order to receive relief, Cherry, 386 S.E.2d 624.

Courts use a two-pronged test to evaluate allegations of ineffeciive assistance of counsel,
First, the applicant must prove that counsel’s performance was deficient, Under this prong,
attorney performance is measured by its “reasonableness under professional norins.” Id, at 625
(citing Strickland, 466 U.S. 668). Second, counsel’s deficient performance must have prejudiced
the applicant such that “there is a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been differeat. Id. at 625. With respect to
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guilty plea counsel, the applicant must show that there is a reasonable probability that, but for
counsel's alleged errors, he would not have pled guilty and would have insisted on going to trial.
Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

This Court finds that Applicant’s testimony is not credible with respect.to the discussions
about the co-defendant’s letter and the absence of a photo lineup while also finding that trial
counsel’s testimony is credible. This Court finds that counsel is a trial practitioner wﬂo has
extensive experience in the trial of serious offenses. Counsel conferred with the Applicant on
several occasions. During conferences with the Applicant, counsel discussed the pending
charges, the elements of the charges and what the State was required to prove, Applicant’s
constitutional rights, and possible defenses or lack thereof. .

This Court finds that it was Applicant’s decision to accept the plea offer; Applicant
indicated during the plea heaﬁng that he understood the naturé of the charges and the possible
punishments. He also indicated that he was satisfied with his attoriiey and that no one has
threatened him or promised him anything to accept the plea offer. Applicant told the plea court
that he was entering the plea of his own free will. This Court finds that Applicant entered the no
contest plea freely and voluntarily with a full understanding of the consequences of the plea.

Regarding Applicant’s claims of ineffective assistance of counsel, this Court finds
Applicant has failed to meet his burden of proof. This Court finds that counsel demonstrated the
normal degree of skill, knowledge, professional judgment, and representation that aré expected
of an attorney who practices criminal law in South Carolina. State v, Petidergrass, 270 S.C. 1,
239 S.E.2d 750 (1977); Strickland, 466 U.S. at 668; Butler, 286 S.C. 441, 334 S.E.2d 813. This
Court ' further finds counsel adequately conferred with Applicant, conducted a proper

investigation, and was thoroughly competent in her representation. This Court finds that
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counsel's representation did not fall below an objective standard of reasonableness.

This C;:)urt finds that counsel properly discussed the co-defendant’s multiple statements
and letters prior to the plea. This Court is not persvaded by Applicant’s testimony that he did not
know about the co-defendant’s letter until after the plea.

Accordingly, this Court finds the Applicant has failed to prove the first-prong of the
Strickland test, specifically that counsel failed to render reasonably effective assistance under
prevailing professional norms. The Applicant failed to present specific and compelling evidence
that counsel committed either errors or omissions in her representation of the Applicant. The -
Applicant failed to show that counsel’s performance was deficient.. This Court also finds the.
Applicant has failed to prove the second prong of Strickland, specifically that he was prejudiced
by counsel’s performance. Applicant’s complaints concerning counsel’s pefformance are
without merit and are denied and dismissed. |

All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Otder, this Counl finds the Applicant failed to
present any evidence regarding such allegations. Ac_:cordingly, this-Court finds the Applicant _
waived such allegations and failed to meet his burden of proof regarding them. Therefore, they
arc hereby denied and dismissed.

CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has not
established any constitutional violations or deprivations before or during his plea or sentencing
'proceédings. Counsel was not deficient in any manner, nor was the Applicant prejudiced by
counsel’s representation. Therefore, this PCR application must be-denied and disrissed with
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prejudice.

This Court advises the Applicant that he must file a notice of intent to appeal within thirty
(30) days from the receipt of written notice of entry of this Order to secure appropriate appellate
review. His attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate

Court Rules for the appropriate procedures to follow after notice of intént to appeal has been

timely served and filed,
1T 1S THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondént.

AND IT IS SO ORDERED this /-2y %012.

Paul M. Burch
Presiding Judge
16" Judicial Circuit

, South Carolina.
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STATE OF SOUTH CAROLINA ) - INDICTMENT

)
COUNTY OF YORK )

At a Court of Genera) Sessions, convened on April 23, 2008, the Grand Jurors of York County
present upon their oath: ’

COUNTI: ASSAULT AND BATTERY WITH INTENT TO KILL
That on or about September 7, 2008, the Defendant Ladarriuse Anthony Gaithér did,
with malice aforethought, commit an unfawful assauit and battetry of a violent nature
upon the victim Valentino Johnson, causing the victim violent injury, to wit: while acting
in concert together and in the course of attempting to commit an armed robbery of the
victim, the Defendant Ladarriuse Anthony Gaither and the codefendant Victor A.
Williams used a handgun fo shoot the viclim Valentino Johnson in the neck with the
intent to inflict serious bodily injury to said victim, which did cause serious bodily injuries
to the victim which required medical treatment and which resulted in said victim being
paralyzed. Said Incldent occurred in the 200 block of Simrill Street in Rock Hill, South
Carolina, which is located within York County, South Carolina. All in violation of Section
16-3-620,Code of Laws of South Carolina, (1976, as amended) and S.C. Cofmmon Law.
COUNT 1I: POSSESSION OF A FIREARM DURING THE COMMISSION
OF A VIOLENT CRIME
That on or about September 7, 2008, the Defendant Ladariuse Anthony Gaither did
unlawfully have in his actual or constructive possession a firearm while committing the
crime of Assault and Battery with Intent to Kill, a violent crime as defined in Section 16-
1-60, Code of Laws of South Carolina (1976, as amended). Said incident occurred
within York County, South Carolina. All in violation of Section 16-23-490, Code of Laws

of South Carolina (1976, as amended).
Against the peace and dignity of the State, and contrary to the statute in such case made and

provided.

/RS§ISTANY SOLICITOR
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STATE OF SOUTH CAROLINA) INDICTMENT

)
COUNTY OF YORK )

At a Court of General Sessions, convened on April 23, 2009, the Grand Jurors of York
County present upon their oath:

CRIMINAL CONSPIRACY

That on or about Séptember 7, 2008, the Defendant Ladarriuse Anthory Gaither did
willfully, knowingly, and feloniously unite, combine, conspire, confederate, agree and
have a tacit understanding with another person, to wit: Victor A. Williams, for the
purpose of committing the crime of Armed Robbery, and said Defendant Ladarriuse
Anthony Gaither and said codefendant Victor A. Williams did act together and in concert
thereafter on September 7, 2008 in an attempt to commit the planned act of Armed

Robbery, said incident occurring at the 200 block of Simrill Street, Rock Hill, South -

Carolina. Said offense and said incident did occur within York County, South Carolina.
All in violation of the Comrion Law of South Carolina and Section 16:17-410, Code of
Laws of South Carolina (1976, as amended).

Against the peace and dignity of the State, and contrary to the statute in such case
made and provided.

—~"" ASSISTANT SOLICITOR
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