STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY QF BERKELEY
Todd Olds,g

Appéltant-PIaintiff,
VS, . ' ORDER
City of GoOESe Creek,

Respondeht—Defendant.

This r;‘natter comes before me on an appeal from the .City of Goose Creek Ci
Council on tﬁe determination of the business license fee of Todd Olds and a motion for
summary Judigment by Goose Creek as tc several causes of action which Olds filed in
conjunction with the appeal to Circuit Court. Procedurally Mr. Olds contested the

‘ determinatidn‘ of his 2011 business Iicensefees and followed the appeal route set forth in
Goéée Créelif’_s business license ordinance. Following the Goose Creek b.usiness license -
ordinance dlds‘ éppeal was {aken from the decision of theAFinance Director to the City
Admmlstrator then to Clty Council and, now, to the Circuit Court. Olds alleged various civil
causes of acpon in con]unct|on with his appellate paperwork Olds has filed a cross-motion |
for summar;dljudgment as well. . |

The éssence of this dispute revolves around the proper method of calculaﬁng
“gross inéoi*ni}e" pursuant to Goose Creek’s municipal business Iiéense ordinance. State law
allows municipalities to charge a business license fee on “gross income.” S.C. Code § 5-
7-30. Olds isin the business of buying residential ’real estate, improving it, and selling the
properties, either in his name or that of his company, Prime Properties of ChAarle‘ston, LLC.

Olds arguesi federal law including Internal Revenlje Code § 61 should define “gross
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income.” Un}der féderal law, only the géin or profit on sale of real estate is gross income.
Thq City of Cj&obse Creek argues that based on the Iaﬁg uage ofthe City of Goose Creek'§
ordinance alind South Carolina law, a business Iicenée feeis based:oh the total sales price -
without dedLéuction for the cost. - |

Thié Cél'ourt does be’liéve if proper to make(a determination of the appeal first. The ,
Court will th(Een proceed,td consider the iséue of whether ény renﬁainin.g causes of action
are va'lid aftér a determination of the appeal. This- Court acting in‘its appel.late role m‘ust
accept the decision of the lower tribunal unless thére is some errbr Qf Iaw. No provision
is made foriany additicnal factual hearing of an appea'l and findings of fact must be
~accepted byt the 'éppellate court if supported by gny_e\_/idence. However, because the
primary issue of the appeél is an issue of statutory COnstfuct'ion'which.is str'i'ctly a- legal
matte‘r, this éCourtjs npt‘bound by the deferm_ination of the Iqwer tribunal. |

In itsgbusiness license ordinance.‘vthe, City of Goose-.C:reek has definéd "gross
income” as: | | |

GROSS INCOME. The total revenue of abusiness, received or accrued, for
one calendar year, collected or to be collected by a business within the city,
excepting, therefrom, business done wholly outside of the city on which a
license tax is paid to some other municipality or county and fully reported to
the ciiy or county. The term GROSS RECEIPTS means the value proceeding
or a¢cruin‘g from the sale of tangible personal property, including
merchandise and commodities of any kind and character and all receipts, by
the reason of any business engaged in, including interest, dividends,
disc_ohnts, rentals of real estate or royalties, without any deduction on
account for the cost of the property sold, the cost of the materials used, labor
or service cost, interest paid or any other expenses whatsoever and without
any deductions on account of losses. The GROSS INCOME for business
licensie purposes shall conform to the gross income reported to the State Tax
Commission or the State Insurance Commission. In the case of brokers or
agents, GROSS INCOME shall mean gross commissions received or

_ retained, unless otherwise specified. GROSS INCOME for insurance
comp'pnies means gross premiums collected. GROSS INCOME for business
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license tax purposes shall not include taxes collected for a governmental.
entitj, escrow funds or funds, which are the property of a third. party. The
valuelof bartered goods or trade-in merchandise shall be included in GROSS
INCOME. The GROSS INCOME for business license purposes may be
verifiéd by inspection of returns and reports filed with the Internal Revenue
Service, the South Carolina Department of Revenue, the South Carolina
'Insurance Commission or other government agency. “

City Business License Ordinance Section 110.001.

Lawrﬂakers' intent embodied in an ordinance "must prevail if it can be reasonably

‘ discovéred, in the lénguage,used.'v‘ Charleston County Parks &A Recrea_tioh Comm'n v.
_S_g_rﬁm, 319' S.C. 65,67, 459-S.E.2d 841, 843 (1995). In Goose Creek's or-cii-nance. the |
opening.lineé élearly states tﬁat grosé income shall be the “total revenue of a business.”
And further ététes “without any ded ucfibn on account for the cost of the property soid, the
cost of the lhaterials used, labor or service cost, interest péid_ or any other expenses
whatsoéver énd without any deductions on acéount of losses.” 'I;his clearly-e'vidences an
intent to colliect a business license fee on the total saleé price of a property Without a
deductidn_ folr the cost of the property. | “ o

The Gity of Goose Creek’s definition of f'gross income” is generally consistent with
the ordinanc?es of other South Carolina municipalities which equafe “gross income” to the |
total revenuez.or total income of a business. The Coﬁrt was proQ_idéd with the ordinances
bf numerous municipalities including_Abbeviile, Aikén, Anderson, Beaufort, Camden,
Cayce, Char(eston, Chester, Columbia, Conway, Dillon, Florence, Georgetown, AGreenviIIe,
Greer, HartS\:/ille. Hilton Head, Isle of Palms, Mount Pleasant, Summerville, Myrtle Beach,
North Charleston;, Simpsonville, Spartanburg ,. Sumter, Union, and Wélterboro. - All of these
municipalitie;a rely on a “total revenue” type definition of “g rdss income.” |

The dity of Goose Creek’s ordinance and interpretation is also consistenf wi‘thv the
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'positio'n takén by the South Carolina Munibipél-'Asspciatibn which providesin it; hahdbook:' ‘
A busjnessélicense fee is an ekcise tai Ieyied on the pris)flege of doing Business. and the
value ofthebrivilege exténded'is measured by the businéss’s(gross receipts." Munié:ipai |
Association Business License Handbook, page 2. The Handbook goesonto state.“Gros.s
“income maygbe defined by the license ordinance an;j generally means all revenue rece_i‘vé.d
from the bus;iness operation'without any deductions for such things as the cost of gobds,
o‘\_/erhvead, séfaries or cost of sales.” Handbbok, page -1 4. |

Courﬁs should afford _subsfantial deference to the deoisiohs of those charged with

interpreting and applying local ordinances. Purdy v. Moise, 223 S.C. 298, 302, 75 S.E.2d

605, 607 (1953). - Likewise “where the construction of the statute has been uniform for
many years in administrative practice, and has been acquiesced in by the General'

Assembly'fo'r a long period of time, such construction is entitled to weight, and should not

be overruled without cogent rea-sons_"-Etiwan Fe-rt'ilizer Company v. SduthA-‘Car‘olinaTaxv
Commissioq:, 217 S.C. 354, 60 S.E.2d 682 (1950).

. Olds makes the pointt_hét “‘gross incoc;ne" cannot be définéd by ﬁﬁUnigipalities more
'expénsively ihan the grant of authority frdm the statufe authbri;ing subh feés.' While this
is correct, it ?does not necesSarily foliow that the use of the term “gross incéme” in S.C.

Code § 5_—7-30 was meant to follow federal 'law: | In Bogan v. Bogan, 298 S.C. 139, 378

S.E.2d 606 (Ct. App. 1989) the Court of Appeals held that “the term 'grbss income’ does

not carry theé same definite aﬁd inflexible méahing under all circumstances and wherevér :

used. Its meéning depehds upon the subject under considera‘tion, the connection in which

it was used, @nd the results intended to be accomplished."

Ih Carter v. Linder, 303 S.C. 119.‘ 399 S.E;2d 423 (1990), the Supréme Court
. . . o
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considered & county business license _ordina.’nce deriv-es its authority from a substantially
similar authorization at SC Code § 4-.9-3AO authorizing business license fees on “;;.r‘oss
incéme‘f’ ﬁhe South Cérolina Supreme Court noted, “A Iice_nse tax ubon persons and
businesses és an excisektax on the privilege of doing businéss; and no prbhibition}against
the utilizatio;n of excise taxes exists. . . . The tax-is not on the br_operty, ftself, it is on the -
p'ﬁ_vilege of dealing with it. The valﬁé of such privilege is measured by the gross receipts‘

therefrom aljd.tﬁis is a familiar and valid method of ascertaining such value.” Id. (citing,

'Hav v. Leonard, 212 S.C. 81, 46 S.E.2d 653 (1948)).

Soutﬁ Carolina has a long history of license taxes (also sometimes knvown as
privilege taxes) based on the total revénue of a ‘bli.l'siness. S_'outh Carolina had privilege
taxes b_asedi on “gross income” before the enactment of am\/ income tax and before the

1913 ratification of the 16" Amendment to the Constjtutioh_ of the United States authorizing

‘income taxes.  As notedin Cblumbia Rwy Gas & Elect. Co. v. Jones, 1 19.S.C. 480:; 112
SE. 267 (S.C. 1921) - | | | |

The tax imposed by Section 269, Vol. 1, Code 1912, therein called a “license
fee,” is manifestly an excise tax, laid under the benefit theory of taxation
upon the public service corporation named for the privilege of exercising their
‘cbrpq'rate franchise and carrying on their business within the State. 26 R. C.
L., p.:36, § 19; Ware Shoals Mfg. Co. v. Jones, 78 S.C. 211, 58 S.E. 811.
The measure of the tax is volume of business or "gross income for business
done! Gross income means the total receipts from a business before
deducting expenditures for any purpose. Black's Law Dictionary; German
Alliance Ins. Co. v. Van. Cleave, 191 1ll. 410,61 N.E. 94, 96.

Other states also have similar notions of taxes based on “gross incomé," As noted in
2-29 Bender's State Taxation: Principles and Practice § 29.03
- Gross receipts taxes may be imposed on the "gross income of the business,”
“gross receipts,” "gross proceeds of sales” or any other term that suggests
total business revenues before deductions. Consequently, the term is used
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| ina drﬁerent context than as it relates to federal tax law which deﬁnes "gross
income” as income net of "cost of goods sold" and similar expenses related

to producing the income. ‘

| Finaliy, this court must consider the meaning of the word “gross inCorne” in South
Carolina Cooe § 5-7-3Q taking into consideration how the words are used by each code
and the resilts sought to be acoomplished. The-‘rederal income tax system is a tak on: net
incorne or profit. A merchant in goods.other' then real estate lists his total sales as “gross
income” an deducts his cost of gons and other necessary and proper business expenses
before application of the federal tax rate. Due to the wording of I.R.C § 61, a real estate
enytreoreneu;r may lists the difference between the purchase price and sales price on the |
gross income line of the return. 'However, both' get to oeduct the costs of what is sold
once. And both merchant en»d» real estate entrepreneur ultimately pay é federal income -
tax on the net income ‘not the gross income. - | |

In contrast Mr. Olds advocates an lnterpretatlon for Iocal taxes which would result ‘
it the merchant paying a munrcrpal busmess ticense fee on gross receipts without »
deduction for the oosts of goods sold while the real estate entrepreneur business pays a

‘business license fee only on its net receipts. Mr. Olds’ argument thet I.R.C. § 61 defines
the outer Ilmlts of taxatlon under S.C. Code § 5-7- 30 and to Goose Creek s ordrnances
would produce an absurd!y drsparate result between real estate busmesses and non-real
estate businesses.

For the reasons stated above ! conclude federal law mcludlng I.LR.C.§61 does not
provide the defrmtron of “gross income” for the purposes of S.C. Code § 5-7-30 or the Clty‘
of Goose Creek’s Business License Ordi'nance. | believe that Goose Creek’s method of
calculating Olds business Iicenee fee and the decision of City Co.u-ncil should be affirmed.
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. 0tds has joined with his appeal Vavvariety of oa‘uses of action. " The fCou‘rt wiltr'
address ‘.ead:h cause of action listed in the oomplaint. o |
A Equai Protection ' | |
Olds u:larms a wolatron of Equal Protectlon onthe baS|s that the City of Goose Creek ~
has ' adopted a dehberatety tortured |nterpretat|0n ofits ordlnance in an effort to singlé out
the plarntlff for dlsparate treatment 0 The deposmon testrmony in thls case establishes
'that the Ctty of Goose Creek is applyrng its- mterpretatton umformly and that there IS NO
person known to be paylng a busrness Ircense fee in any manner different than Mr Olds
See Althoff Deposrtron p. 19} , (_Q: Are you aware of anybody-who is buying and sellmg,
homes for‘t-)usiness purp‘oses- invthe ’Cit‘y of Goose Creek that is not paying based on the |
total amount of thehome sale'?"‘ A No Q. .. las far a‘s' yod know everybody is paying
the way you are asking Mr Olds to pay A Yes. ) "The sine qua non of an equal protection

claimis a showrng that S|m|IarIy s:tuated persons recelved dlsparate treatment ! Town of

j Hollvwood v, Flovd 403 S C 466 744 S E. 2d 161 (2013) Accordmgly, there i is no basis

for an equal protectron clalm '
' B._ . Abuse of Process

: Olds complalns that the Clty threatened to wrthhold water service if he did not pay
his business license fee and in fact refused to open a new account untll his busmess
license was pard The Crty s pollcy is that it will not turn ona new water connectron for a
business that does'not have a proper busmessllrcense or that is in arrears on tts busrness
license payn‘tents. But. this policy is'not abuse of prooess nor is it in any way iIIegaI.
Abuse of process is some misuse of the proioesses of the courts. A denial of water sen’/i-ce

/

is not an abuse of process. Further Mr. Olds has always had the ability to pay the sum

e
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under protest and to pursue an appeal of the same ‘As to the additional sum that was
A calculated to be due he has not done S0,

C. Procedural Due Process

Plaintiff complains that- due process requires ‘that he have been afforded an “"
opportunity to be heard. Although Mr. Olds_ was allowed to appear(wrth or w1thout counsel) _
at the hearing before the City Administrator who acted as the finder of fact/hearing officer,
'City Ordinartce provides that at the next level ot 'appeai “ City Council shall review the
records and WIthout further oral argument or presentatlon of evidence will affirm, modify

- or deny the appeal On its. face, t_his section of,t_he ordinance is not_unfair or illegal.
However,,vvhenthe‘Court examined 'the record ot the appeal,.'it appears that the appeal_
was held ata Cit_y Councillm‘eeting Awher'e the City Administrator'and the‘Citv_ Finance
Director were present. VVCity Cou‘ncil ca!led on the City Administrator arid Citv Finance -
birector to eiicptlain the appeal and the City’s oosition to Cou_ncil. The City employees
oblige'd.. | find that this system is not fair. Either City Council.should hear from no one or’
'rf-r.om_both sides, but not just one side. In the Citys defense, it i’nv‘ited Mrz Olds or his
counsel to aifopear‘prior to the m_eeting, but Mr. Olds’ counselvdeclined‘citing the language '

 of the statute preventing him from arguing the case before Council. - Whether Olds was
inciuded or excluded explicitly or implicitly, is irrelevant underthe facts of this case. Mr. |

Olds concedes the issue of interpretation of the ordinance is an issue for the Court to
| de0|de asa matter of law. Therefore, neither the appearance of Mr. Olds or his exclusion
would have any impact on this appeal. Indeed, Mr. Olds did submit a memorandurn -
setting forth his position that was provided to the City Administrator and the City Council.

Because this isstrictty_a Iegal issue of statutory construction and because the appellant"s

i
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position was fully presérved and pfotected as to pkeser’vation of appellate issues by.th'e

| ﬁlihg of his bjriéf. l find‘theré are no damages here from the absence of Mr. Oids from the

“hearing. However, in the futuré, | would suggest City Council allow litigants to be heard

‘or allow no one to be heard. ’

D.  Substantive Due Process

: Mr Olds complains fhat there is a substantive due process violation'in the City mis-

applying its drd'in'ance. Because this court agrees with the City, there is no substantive due
" process claim.

E.  Violation of Freedom of Information Act

Mr. Olds states in his appeal/complaint that there was a violation of the Freedom

of Information Act. This is incorrect. The appel‘léte record shows the agenda for the City

Council ‘Meeting.' At the bottom it of the agénda, it reveals that it was posted at least 24
hours in advance and it was sent to local media sources. The agenda identifies the

" subjects to be heard including the business license appeal hearing of Todd Olds. - This

complies W|th the South Carolina Freedom of Information Act in'ever.y respect. S.C. Code

§ 30-4-80.
F.-- ~Damages and Aftorneys Fees
Plaihtiff’s last cause of action is for attorney's fees pursuant to South Carclina Code

§ 15-77-300 and § 30-4-100. The latter is the Freedom of Information Act which is

addressed above. The former is the provision which allows for attorneys fees against

government entitles if the government entities position is not “substanti_allyjuét_ified." The . -

ruling of this court is that the City's interpretation of “gross income” |s correct. Even if this

~ court were to disagree, there is substéntialjustiﬁcation forthé position the City has taken. o
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G.. 42 U.S. C § 1983 and S.C. Constitution Article I, §22

These are actually two entirely dlfferent causes of action. Asit relates to42 U. S C.

)

1983, plaintiff can show no depnvatlon of a constltutlonally protected right. The closest
“he comes is that the City refused him new water service. However, there is no known .

eonstitutional right to. new water service. _

The South Carelina Constitution Article |, Section 22 provides “No person shal'l'be '
finally bound by a Judnmal or quasu-Judlmal decision of an administrative agency affecting
prlvate rights except on due notlce and an opportumty to be heard nor shall he be subject
to the same person for both prosecutlon and adjudlcatlon nor shall he be deprived of
liberty or praperty unless by a mode of procedure prescribed by the General Assembly,
- and he shali have in all such instances the right to judicial review.” There is no known"
case law suggesting violation of this section c_reatesla private right of action. However, by
its terms this section of the South ,Cerolina'Constitution is inapplicable. Olds did not
appear before/én "administrative agency.” Further, Olds was granted a right of judicial

review. -
H. - Civil Conspiracy ‘
Plaintiff alleges in an amended complaint that Ron Faretra and Jennifer Althoff

censpired te do .certain things. including miscalculating his b'usiness license fee and
' " inspecting fe.r a pessible violation of the businessvlicense ordinanee. As noted in the
affidavit of Ci;ty Administrator, Dennis Harmon, these actions were taken in the official
| capacit\) of Faretra and Althoff. ~Therefore, this action against th_erﬁ individually is barred
by S.C. Code § . 15-78-76 Furthermore, employees of-a business acting together in
furtherance of the business are not two or more persons acting in a conspiracy. Mchllan

v. Oconee Mem | Hosp., Inc., 367 S.C. 559, 626 S.E.2d 884 (2006).




f. - Breach of Contract '

Piaintiff attemApts to argue that he is entitled fo sue the Department of Public Works
of the City qf ,Gbose'Cre'ek. - The City réqunds vth‘at the PQinc Works Department is
_simply a department of thé City. Further, the evidence in this case shows that the City
tur’hed watepoff férthe prior customer and WOuId not turn on a ﬁew acz_:ount' in Olds’ name
as he had délinquent business license fee accouﬁt. Olds rhakes the point that he was
-denied service even after he paid a water turn-on fee. This misses'the point that the 'City
isﬁ,not'requ»irefd to turn on new water service to a businesé account which does not:havé the
proper license dueto non-péyment- of license fees. Nothing requires a municipality to
provide water service simply bef;ausé it has\accepted adeposit. The turn-on fee has since
been returnéd'tb Mr. Olds by the City. o - -

| J. Tort Claims Act Immunities |

_Finally, the City of Goose Creek raises that all or some of the causeé of action both
aHég_ed aﬁd propoéed to -be amended ére barred by va‘rious provisiong of .the South
Carolina Tort Claims Act. South Carolina Code § 15-78-60 has various subsections where
sovefeigh imrﬁuﬁity was retained. ATh-e:VCi_ty submifs that hultiple subsectfons ére :
 applicable including (1), (2). (3). (4), (11). (12), and (13).

| I do note that subsection (11) prevents an action based on assessment or collection
of a tax or ‘ehforcement of tax Iéws. A business AIicense fee is a type of tax that is -
' cdllected. Tort claims relating to assessment or collection of a tax would be barred by the
retained soft:ereign | immqnities of tlje South Carolina Tort Claims Act. It would be |
unreasonabl?e to interp_rét th is‘ as apply to only those taxés that were properly calculated |

and collected. There is no need for .tort immunity for properly calculated and' collected -

1



taxes. Of course, there is a mechanism for cbntesting the calculation of taxes of all types
inciuding payment under protest. In ;he_vjew of this Court there is no tort remedy for an
improperly c'falcuiated tax or fee. The City concedes that if it has incorreétly calculated a
tax, it will refunc_i any sums pai‘d- under protest with interest.

For th%e reasons 'stated above, the appeal in this case is AFFIRMED. The Moti_on :
for Surﬁmary Judgment of the City of Goose Créék is GRANTED. The Motion for -

Summary Judgment of Todd Olds is DENIED.

R. Markfey Dennis,|Jr
- Presiding*Judge |
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STATE OF SOUTH CAROLINA N - »
' - IN THE COURT OF COMMON PLEAS

COUNTY OF BERKELEY . . CaseNo. 2011-CP-08-2814
. - S
TODD OLDS, = = D,
PLAINTIFF, - N
. | o ORDER = i
- CITY OF GOOSE CREEK, R
en

'DEFENDANT.

B This matter comes before‘ me upon Motion for Reconsiderétion filed by
Plaintiff, TODD OLDS, by and through his aﬁome'y, Thomas R. Goldstein,
Esquire. Based on the pleadings, Submissibns and mémqr'andums in this matter,
. the ‘Motic‘)n for Reconéideration is denied. withouf oral ar/gument;
 ANDITIS SO ORDERED!

d.a .
PV PR o SR,

- R. MARKLEY DENNIS, JR.
. Presiding Judge -

~"!f'._;._.-“",,

Moncks Corner, South Carolina

October 3, 2014 _
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CltyofGooseCreek.....................'.'.'.‘...'..... ..... e - Resﬁondent;

Aofwhom | _ | |
Todd Olds is the..... e SRS R Appellant,
- NOTICE OF APPEAL |

LT Todd Olds appeals the Final Order. of the Honorable R. Markley Dennis, Jr., gfanting

summary judoment ﬁled September 5, 2014, and fhereaftér the Order denying RecOnsideration filed

October 8, and received by counsel on October 20, 2014
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