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STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

1 he Home Builders ASsoclatl0n of South 
Cdrolma and the Charleston-Tndent Home 
Builders Assoclahon, Inc, 

Plamhffs, 

\ 

School DI..,tr ct N~ 2 ot Dorchester Count; 
and the Board of Trustees for Dorchester 
School DistrIct No 2, 

Defendants 

IN THE COURT OF COMMON PLEAS 

2009 CP-18-2674 

ORDER GRANTING 
DEFENDANTS' MOTION FOR 

JUDGMENT ON THE PLEADINGS 
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'1 -' 
ThIs matter IS before the court by way of Defendants' MotIOn for Judgment on the 

Pleadmgs Defendants filed thIS mohon and mcmordJIdum In support, pursuant to Rule 12(c), 

South Carolma Rules of CIVil Procedure, on the grounds that 2009 S C Acts 99 \ lolates neIther 

South Carolma ConstItutIOn Art III, § 34 (IX) nor Art VIII, § 14 (6), on January 29,2010 The 

Court held a heanng on Defendants' motton on September 9, 2010, With the Honorable Edgar 

Warren DIckson presldmg Charlton deSaussurc appeared f'or Defendants, and Fredenck A 

Gertz appearl.d for Plamtlffs Plamuffs presented a Memorandum In OppOSitIOn to Mohon for 

Judgment on the Pleadmgs at the heanng 

Folio\', mg a review of the memoranda submitted by both parties, case law, exhIbits and 

arguments of counsel, the Court Issues this Order GRANTING Defendants' Mohon for 

Judgment on the Pleadmgs 

1 

fo-
2 



PROCEDURAL/FACTUAL BACKGROUND 

On February 26, 2009, the South CarolIna General Assembly passed Senate Bill 235 

which became 2009 S C Acts 99 (the "Act') The Act, which IS quoted In ItS entirety In 

Plamttffs' Complamt, provIdes the fol1oWIng SynOpS1S 

SYNOPSIS AN ACT TO AUTHORIZE THE BOARD OF TRUSTEES FOR 
DORCHESTER SCHOOL DISTRICT NO 2 TO IMPOSE AN IMPACT FEE 
ON ANY DEVELOPER FOR EACH NEW RESIDENTIAL DWELLLlNG 
UNIT CONSTRUCTED BY THE DEVELOPER WITHIN THE SCHOOL 
DISTRICT, TO PROVIDE THAT THE FUNDS ONLY MAY BE USED FOR 
THE CONSTRUCTION OF PUBLIC EDUCATION FACILITIES FOR 
GRADES K-12 WITHL.'J" T¥J: DISTRICT A1\I'D fOR THE PAYMENT OF 
PRINCIPAL AND INTEREST ON EXISTING OR NEW BONDS ISSUED BY 
THE DISTRICT, AND TO PROVIDE THAT THE IMPACT FEE SHALL BE 
SET AT AN AMOUNT NOT TO EXCEED THE COST THAT EACH 
ADDITIONAL DWELLING UNIT IMPOSES ON THE SCHOOL DISTRICT 
FOR PUBLIC EDUCATION F ACILITlES 

(Plaintiffs' Complaint, ~ 7) 

As IndIcated ill the SynOpSIS, the Act authonzcs the Board ofTrustecs for School DlstnCt 

"'10 2 of Dorchester County (the "Board') to Impose an Impact fee on developers of new 

rcsldentIal dwellIng umts WIthIn School Dlstnct No 2 of Dorchester County (the 'School 

Dlstncttl
) for resldentJaI construction The Act provIdes that funds so collected must be held m a 

separate Interest beanng account and must be appropnated on1y for (1) the constructlon, 

Includmg preparation costs, ofnc\\- publJc educatton faclhtles for grades K-12 WIthIn the School 

Dlstnct, and (2) the payment of pnnclpal and mterest on eXlstmg or new bonds Issued by 

Dorchester School Dlstnct No 2 for the construCtion ofpubhc educatlon faclhtles for grades K-

12 SectIon I, Paragraph G of the Act hmlts the Impact fee to an amount not to exceed S2,500 

per dwellmg Unit 

On June 23, 2009, the Board enacted a resolutIOn (the 'ResolutIon ') on behalf of the 

School Dlstnct establIshmg and adoptmg a publIc faCIlities impact fee of $2,500 per dwellmg 
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Unit Thus the ResolutIon IS consIstent wlth the Act whIch as stated above hmIts the Impact fee 

to an amount "not to exceed the cost that each addltlOnal dwellmg umt lTIlpOSCS on the school 

dIstnct for publIc education and specIfically Imposes a $2,500 hmit per dwelhng umt As 

stated m the ResolutlOn, a study by In Rc FinanCIal, LLC determmed that new reSIdentIal 

development on a\ erage (DwellIng Units) generates a demand for PublIc Education FdcIlitIes of 

5 students per Dwelhng UnIt The ResolutIOn explams as fol1ows 

Thus, d reSIdential development of 1,600 Dwelhng Umts IS expected to result In 

800 students At the $2,500 Impact Fee per DweIlmg Umt, a total of 1,600 
Dwelling Uruts would produce tOlal Impact Fees of $4,000,000 The cost of a 
smgle Pubhc EducatlOn FacllIty for 800 students IS estImated to be $22,870,000 
which IS the product of the 90 000 square feet reqUIred for such a facIhty 
multIphed by the now pre\alhng constructlOnleqUlppmg cost per square foot 
Thus, the amount of the Impact Fee authonzed herem IS sIgmficantly less than 
the cost of the PublIc EducatIOn FaclhtIes the School Dlstnct mIght be expected 
to prOVIde by vlrtue of new residentIal de"elopment 

Resolution Section IV, B 1 

In addltJon to lImItmg the fee Imposed on developers of new resIdentlal constmctlon m 

the School DIs1nct, the Act prOVIdes for an appeal process and hmits the Act S apphcallon to 

ne .... reSIdentIal constmchon which has not been Issued a certificate of occupancy 

On September 29 2009, the Home BuIlders AsSOCIatIon of South Carolma and the 

Charleston-Tn dent Home BuIlders AssoclatIOn, Inc r PlamtJ[[s") filed a Complaint, assertmg 

that the Act's apphcatIOn 'to a smgle school dlstnCt WIthout dIly pecultar or urnque I.-ondlttons, 

resultmg III specIal treatment, VIOlates ArtIcle III § 34 (1lmItmg "speCial legIslatIOn ) and ArtIcle 

VlH § 14(6) (requmng stateWIde umfonmty) " (Complamt, ~ 23) Contrary to PlamtIffs' 

allegations, the Court finds that the Act and ItS apphcatlon are authonzcd by South CarolIna 

Supreme Court precedent whIch leaves no lega]]y \Iable claIm which could entitle Ptamtlffs to 

the rehefrequested 
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STANDARD OF REVIEW 

Pursuant to South Carolma CIVIl Procedure Rule 12(c) SCRep, any party may move 

for Judgment on the pleadmgs A motIon for Judgment on the pleadmgs tests not \\hether 

Pldmtlffs ' .. Ill prevaIl on the ments, but whether Plamtlffs have stated a legaJJy viable claIm 

Where the pleadmgs are fatally defiCIent 111 substance or fdt! to state a cause of actIOn In fd\Or of 

the plaintiff and agamst the defendant, Judgment on the pleadmgs IS proper Rosenthal v Unarco 

Industnes Inc, 278 S C 420, 297 S E 2d 638 (1982) (holdmg that Judgment on the pleadmgs 

\\ as proper m dlSlTIlS::.tng pla...nt.trs challenge to constItutlOnality of state door closmg statute) 

In construmg an act of the General Assembly, "all reasonable doubt must be resolved In 

fa\ or of the constltutlOnahty of the act If a constitutIOnal constructIon of a statute IS possible, 

that constructIon should be fol1o\\ ed In heu of an unconstItutIOnal constructIon" Crow v 

McAlphme 277 S C 240,242 285 S E 2d 355 (1981) (quotmg Bauer v South Carolma f)tate 

Housing AUlhoruy, 271 S C 219, 226, 246 246 S E 2d 869 (1978» The ConstitutIOn dnd aLI 

Id\\S conccrmng local governments are to be hbcral1y construed m the local entIty's favor S C 

ConstitutIOn, ArtIcle VIIJ, ~ t 7 In addition, the Court must gIve great deference to the 

legIslatIvely created classIfications m the statute and must sustam them If they are not plamly 

arbItrary or If any reasonable hypothesIs can be found to support them Foster l- S CD 1I P T, 

306 S C 519,413 SE2d 31 (1992) Indeed, U[tJhose attacking the vahdlty of the legIslatIon 

hJve the burden to negate every conceIvable basls whIch mIght support It" not Just those belJeved 

to be III the mmds of the General Assembly at the time of ItS passage Lee v Dept of Natural 

Resolllce:., 339 S C 463,530 S E 2d 112, note4(2000)(clhng Federal COmmWllCClUOnS Comm'n 

v Beach CommU11ICatlOns Inc 508 U S 307 (1993» 



"[The Court] will not declare a statute unconstitutIOnal as a specIal law unless Its 

repugnance to the ConstItutional IS clear beyond a reasonable doubt Medlcal.soclel} of South 

Carolina v Medlcal Umverslty of South Caloizna, 334 S C 270, 279, 513 S E 2d 352, 357 

(1999) '[The Court] wIll not ovenule the legIslaturc's Judgment that a specIal 1.1\\ IS necessary 

unless there has been a clear and palpable abuse of leglslahve dIscretIon" Jd 513 S E 2d at 

357 

ANALYSIS 

I THE ACT DOES ~OT VIOl ATE ARTICLE ill, ~ 34(1X) 

ArtlcIe III, q 34(JX) of the South Carohna ConstItutIon prohibIts the South Carolma 

General Assembly from passmg a speCial law where a general law can be made apphcable The 

Supreme Court of South Carohna has explamed that Article III, § 34(IX) does not prohIbIt all 

specIal leglslatlon In Bradley v Cherokee School Dlstrlct No One of Cherokee Count)., 322 

S (' 181, 470 S E 2d 570 (1996), the South Carolma Supreme Court conSidered whether an act 

alIo ... mg a partIcular school dlstnct to Impose a sales tax was unconstItutIonal specIal legIslatIOn 

pursuant to Article Ill, § 34(IX) The Supreme Court concluded 

A law that IS specIal only m the sense that It lmposes a lawful tax IImlted m 
application and Incidence to persons or property wlthm a certaIn school dIstrIct 
does not contravene the provIslons of ArtIcle III S 34(IX) Hu) v Leorllurd, 212 
S (, 81, 46 S E 2d 653 (1948) IndIvldual dlstncts may Impose a legal tax 
lImited tn apphcatlOn and Incldence to persons or property wlthm the prescrIbed 
area ShlllltO v Spartanburg 214 S C 11, 51 S E 2d 95 (1948) 

Tn thc present case the Act authonzes the Board 10 Impose an Impact fce on any 

developer for each ne\\ reSIdentIal d\\ ellmg umt constructed by the developer \\ ItllIn the school 

dlstnct The funds may only be used for the benefit of pubhc educatlOn facIlItIes wlthm the 

dlstnct, Ie, (1) for the construction of publIc educatlOn faclittles for grades K-12 wIthm the 

dlstnct, and (2) for the payment of pnnclpal and mterest on eXlstmg or new bonds Issued by the 
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dlstnct In Cherokee School DlS(l let No One, the General Assembly authorized ImpOSItIOn of a 

sales tax In the present case, the General Assembly authonzed ImpOSItIon of an Impact fce 

The substitution of the sales tax In the Cherokee School District No Olle case wIth the Impact 

fee here prOVides a fact SItuation IdentIcal to that approved by the South Carolina Supreme Court 

m Its 1996 deCISIOn quoted above The controllmg legal pnnclple IS equally apphcable In that 

the Impact fee IS limited to persons or property wlthm the School DIstnct for the benefit of all 

persons resIding wlthm the School Dlstnct Just as the sales tax was so prescnbed In the Cherokee 

School DLStl tel No One case 

The deCISIOn m that case clanfies the holdmg of the South Carolma Supreme Court m 

llorrv Countt v Horry County HIgher Educ Comm n, 306 S C 416 412 S E 2d 431 (1991) In 

HarT} COUlIty, the Court addressed the constItutIOnahty of an act allowmg the Horry County 

HIgher Education CommisSIon to levy an ad valorem tax which benefited only one Institution of 

higher leammg Coastal Carolma Uruverslty The Court detemuned that because the legislatIOn 

10 questIon applied to only one county and benefited only one mstltutlOn, the legIslatton vlolated 

ArtIcle III, 9 34{IX) The Cherokee School Dlstnct No One decIsIon explamed that 10 the Harry 

Count} case "the funds collected from the tax ",ere not used for the benefit of all persons 

rcsldmg wlthm the area" Cherokee School DIstnct No One, 470 S E 2d at 572 Applymg that 

explanatIOn to the boldmg In Hor!) County demonstrates tne Court s concern that Coastal 

Carolma UniVerSIty, an mstltutlOn of hIgher leammg was sIngled out for "speCIal treatment" 

Similar facts are not present here The proceeds of the IInpact fee are used cxcluslvely 

for the School Dlstnct Just as the proceeds of the sales tax are used exclUSIvely for Cherokee 

School Dlstnct No One What dlstmgUlshes the lIon) County decISIon IS the fact that Coastal 

Carolma University, an instItution ofhlgher learnmg was the beneficIary of the ad valOlem tax 

~ 
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levIed there The facts presented In thIs case are on pomt wIth those m Cherokee School DlstrIct 

No One In WhICh the Court cIted wIth approval the language In Harry County that 'ArtIcle III 

§ 34 (IX) docs not prohibit all specIal legIslatIon Cherokee School D,strtct No One, 470 

S E 2d at 572 The dlstmgU1shmg charactenstlcs of the present Act with the one consIdered by 

the Court In the HOT!} Count) case Informs that the present Act passes constItutIonal muster and 

the one In Horry County could not 

UnlIke the legIslatIOn In the Harry County case and consistent wah that approved by the 

Court m Cherokee School District No Olle the Act m the present case 15 tatlored to benetit the 

entIre School Dlstnct and all Its schools as opposed to one partIcular educatIOnal mstltutlOn 

Moreover the sales tax In Cherokee 5,c!wol DlSlrtct No One and the Impact fee here IS lImIted -

m thIS Instance to reSIdentIal dwel1mgs \\Ithm the School DIstnct for the benefit of the reSidents 

of the School Dlstnct Unhke the HOlT) Count} case, the sales tax In Cherokee School Dlstrlct 

No One and the Impact fee at Issue here are Imposed exclUSIvely for their respectn. e school 

dlstncts and not for a smgular mstltutlOn of higher educatIOn 

The pubhc educatIon ImprO\emcnts necessitated by fdPld populatIOn growth whIch the 

lmpact fee IS deSigned to faclhtate necessanly benefit those \\ ho are obliged to pay because the 

proceeds are for the benefit of the entire School Dlstnct For the reasons stated above, the Act IS 

constitutIOnal under South CarolIna Silpreme Court precedent egardless of the outcome of any 

dlsputcd facts 

II THE <\CT DOES NOT VIOLATE ART VIII, § 14(6) 

ArtIcle VIII of the South CarolIna ConstitutIOn deals generally WIth the creatIOn of local 

government Davls}. Count) of GreenVIlle, 322 S C 73 470 S E 2d 94 (1996) ArtIcle vrn 

SectIOn 14 hmlts the powers local governments may be granted by State law by provldmg that 

7 
g:> 

8 



among other thmgs, that local governments may not set aSide the structure and the 

administratIOn of any governmental servIce or functlOn, responsIbility for whIch rests \Hth the 

State government or whIch reqUires statewIde umfom11ty , Art III, 9 14(6) 

ArtiCle VIII, SectlOn 6 does not wlthdra\" admlnJstratJon of public education from the 

field of local concern Public education has generally been deemed a State functlOn and the 

South Carolma Supreme Court has heJd the leglslature has Wide discretlOn m detemllnmg how 

to go about accomphshmg Its duty to 'proVIde for the mamtenance and support of a system of 

free public schools' Horry COt'nty School D,stnct v Horry County, 346 S C 621,552 S E 2d 

737 (2001) (findmg no vloiation of Article VIII, § 14 In notmg the constItutlonahty of shared 

fundmg ofpubhc schools by local and state revenues) South Carolina Supreme Court precedent 

Instructs that Article VlTI, ~ 14 does not reqUIre umforrmty In the fundmg of pub he educatIon by 

foreclosmg local revenue streams See Harry Count} School District, 522 S E 2d at 743 CltIng 

Richland County v Campbell, 294 S C 346, 349, 364 S E 2d 470, 471-72 (1988) (upholdmg 

conshtutlOnahty of shared funding of pubbc schools by local and state revenues as set forth In 

the Education FInance Act) As noted abm e. the Supreme Court has recogmzed the authonty of 

the Legislature to enact legislatIOn that allows local goverrung bodlCS, mcludmg school d1stncts 

to Impose fees for the benefit of pubhc educatIon See Cherokee School Dlstnct No One, 470 

S L 2d at 570 As also noted above, the Supreme Court has (OI.g recogruzed the authonty of the 

LegIslature to cnact speclalleglslatton for school dlstncts In areas beyond finance ArtIcle VIlI 

~ 14 does not foreclose the fundIng of public educatlOn from local concern and any such 

constructIOn of thIS eonstltutlOnal prO\lSIOn as advocated by Plamtlffs would contravene the 

longstanding law OfthlS State See HOf1) Count} School District, 552 S E 2d at 737 (2001) 
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PlamtIffs have faIled to allege facts suffiCIent to show any constitutIOnal mfimuty of the 

present Act under Artlcle VIII, ~ 14 'A leglslatlve enactment will not be declared 

unconstltutlonal unless Its repugnance to the ConstitutIOn IS clear and beyond a reasonable 

doubt" UntVerslt} of South Carolina" Mehlman, 245 S C 180, 139 S E 2d 771 (1964) 

Plamllffs cannot meet thIs stnngent standard under any construction of the facts presented 

CONCI USION 

Based on the foregomg, Defendants MotIon for Judgment on the Pleadmgs IS 

GRANTED and PlaJ.ntlffs Comr1amt IS DISMISSED IT IS SO ORDERED 

The Honorable Edgar W DIckson 

Marchll, 2011 
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l,t-Kl,FIErj t\, 
STATE OF SOUTH CAROLINA I lIN THE COURT OF COMMON PLEAS 

20\1 JUn 10 PH 2 
COUNTY OF DORCHESTER 2009-CP-1S-2674 

~ --VI .. l~J 
CLFRr~ .9F_C-"'I~ { oarr ". ):' I 

The Horne Builders AssoclatlOn of South 
Carolina and the Charleston-Tn dent Horne 
Builders AssoclatlOn, Inc , 

Plaintiffs, 

v 

School Dlstnct No 2 of Dorchester County 
and the Board of Trustees for Dorchester 
School Dlstnct No 2, 

Defendants 

ORDER DENYING PLAINTIFFS' 
MOTION TO AMEND OR RECONSIDER 

ThiS matter came before the court ImtlaJly by way of Defendants' Mohon for Judgment 

on the Pleadmgs The Court held a heanng on Defendants' Motion on September 9, 2010 

Charlton deSaussure appeared for Defendants, and Fredenck A Gertz appeared for Plamtlffs 

Followmg review of the memoranda submitted by both parties, case law, exhibits and 

arguments of counsel the Court Issued an Order granting Defendants' Mohon for Judgment on 

the Pleadmgs dated March 11 2011 Subsequently, Plamtlffs filed a Motion to Amend or 

Recons1der Judgment pursuant to Rule 59(e), SCRCP PlamtIffs state m theIr motIon that the 

Court s March 11 2011, Order granting the Defendants' MotIOn "falls to address the numerous 

dlstll1gulshmg legal and factual Issues enumerated In Plaintiffs Memorandum In OPPosItion to 

Motion for Judgment on the Pleadings See Plamtlffs Motion, pp 1-2 Plaintiffs then quote 

several pages from theIr prevIOus Memorandum and ask thiS Court to • rule upon the 

dlstmgulshll1g Issues" specifically related to the Bradley v Cherokee School DISlrlct No One of 
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Cherokee County, 322 S C 181, 470 S E 2d 570 (1996) case, which were raised m Plamtlffs 

Memorandum 

This Court has reviewed PlamtIffs' Mohon to Alter or Reconsider Its Judgment as well as 

Defendants opposmg memorandum and has considered each of the pomts raIsed m PlamtIffs 

Motion The pomts raised by PlamtIffs were presented to the Court prevIOusly m the PlaintIffs' 

ongmal memorandum m opposItion to the Defendants Motion The Court does not find any of 

these pomts persuasive and dechnes to modify Its Order dated March 11, 2011, m whIch It 

granted Defendants' MotIon for Judgment on the Pleadmgs 

CONCLUSION 

Based on the foregomg, Plamhffs' Mohon to Amend or Reconsider IS DENIED, and the 

Court s March II 2011 Order GRANTING the Defendants Motion for Judgment on the 

Pleadmgs stands Accordmgly, PlaIntIffs Complamt IS DISMISSED With prejudice IT IS 

SO ORDERED 

The Honorable Edgar W DIckson 

June'i,2011 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF DORCHESTER ) 
IN THE COURT OF COMMON PLEAS 

) 
The Home BuIlders AssociatIon of ) 
South Carohna and the ) 
Charleston-Tndent Home BuIlders ) 
AssociatIon, Inc, ) 

2009-CP-18- :2' 11 

PlamtdIs, 

vs 

) 
) 
) 
) 
) 

School DlStnct No 2 of Dorchester ) 
County and the Board of 
Trustees for Dorchester School 
DlStnct No 2, 

) 
) 
) 
) 

Defendants ) 
) 

COMPLAINT 
(Declaratory Judgment and InJunctIon) 

(Non-Jury) 

c ~ 
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Carolina and tKe> 
N 

The PlamtIffs, The Home Builders AssocIatIon of South 

Charleston-Tndent Home Builders AssoCIatIon, Inc for therr Complamt agaInSt the 

Defendants School DIStnCt No 2 of Dorchester County and the Board of Trustees for 

Dorchester School DIStnCt No 2, respectfully allege 

Pariles 

1 The Home Builders ASSOCiatIon of South CarolIna ("SCHBA") IS a not-for-

profit eleemosynary corporatIon organIZed and eXIstIng under the laws of the State of 

South Carolma With Its pnncipal office m the CIty of ColumbIa, County of RIchland and 

State of South Carolma 

2 The Charleston-Tndent Home Bwlders AssocIatIon, Inc ("CTHBA") IS a not-

for-profit corporatIon orgaruzed and eXIstmg under the laws of the State of South 
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Carolma WIth Its pnnc1pal office m the CIty and County of Charleston and State of South 

Carolma 

3 School DIStnCt No 2 of Dorchester County (the "School D1Stnct") IS a body 

polItIC and polItIcal subdIvIsIOn of the State of South Carolma, With ItS pnnc1pal office m 

the County of Dorchester and State of South Carolma 

4 The Board of Trustees for Dorchester School D1StnCt No 2 (the "Trustees") IS 

the govemmg body of the School D1stnCt 

JurlSd,chon and Venue 

5 TIns Court has ]unsdlctIOn over the matters alleged herem pursuant to the laws 

and constltutIOns of the Umted States and the State of South Carohna, mcludmg, Without 

lImItatIOn, S C Code Ann §§ 15-53-10, et seq and Rule 57 of the South Carolma Rules 

of CIvIl Procedure 

6 Venue IS proper m Dorchester County based on the dOIDlc11e of the 

Defendants 

Facts 

7 On or about February 11, 2009, the General Assembly of the State of South 

Carolma passed and enrolled Senate BIll 235 wruch became law Without the Governor's 

SIgnature February 26, 2009 as 2009 S C Acts 99 (the "Act"), as follows 

SYNOPSIS AN ACT TO AUTHORIZE THE BOARD OF TRUSTEES FOR 
DORCHESTER SCHOOL DISTRICT NO 2 TO IMPOSE AN IMP ACT FEE 
ON ANY DEVELOPER FOR EACH NEW RESIDENTIAL DWELLING 
UNIT CONSTRUCTED BY THE DEVELOPER WITHIN THE SCHOOL 
DISTRICT TO PROVIDE THAT THE FUNDS ONLY MAY BE USED FOR 
THE CONSTRUCTION OF PUBLIC EDUCATION FACILITIES FOR 
GRADES K-12 WITHIN THE DISTRICT AND FOR THE PAYMENT OF 
PRINCIPAL AND INTEREST ON EXISTING OR NEW BONDS ISSUED BY 
THE DISTRICT AND TO PROVIDE THAT THE IMPACT FEE SHALL BE 
SET AT AN AMOUNT NOT TO EXCEED THE COST THAT EACH 
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ADDITIONAL DWELLING UNIT IMPOSES ON THE SCHOOL DISTRICT 
FOR PUBLIC EDUCATION FACILITIES 

Be It enacted by the General Assembly of the State of South Carolina 
Impact fee authorIzed 

SECTION 1 (A) The Board of Trustees for Dorchester School DIstrIct No 2 
may Impose an Impact fee on any developer for each new reSIdentIal 
dwellzng umt constructed by the developer WIthin the school dIStrIct The 
fees must be paId to Dorchester School DIStrIct No 2 or, pursuant to an 
agreement, to a county or mumczpalzty that pays the fees to Dorchester 
School District No 2, prlOr to or at the Issuance of a certificate of 
occupancy for a dwelling umt 

(B) Dorchester School DIStrIct No 2 must maintain the Impact fee funds In a 
separate znterest bearing account All Interest earned and accruing to the 
account shall become funds of the account and must be subject to all 
restrlctlOns placed on the use of Impact fees pursuant to the prOVISlOns of 
thiS article Accounting records must be maIntazned for each category of 
system Improvements for WhICh the foe IS collected 

(C) The Board of Trustees for Dorchester School DIstrICt No 2 only may 
approprzate funds from the account for 

(1) the constructlOn, Includzng preparatzon costs, of new publzc 
educatzon facllztles for grades K-12 WIthin Dorchester School 
DIstriCt No 2, and 
(2) the payment of prznclpal and Interest on eXIsting or new 
bonds Issued by Dorchester School DistriCt No 2 for the 
constructlOn of publzc educatzon facllztles for grades K-12 

(D) The Impact fee may be offset by any other cash payment pazd by the 
developer and obtained by Dorchester School DistrICt No 2 as a result of 
an agreement between the developer and another governmental entIty 

(E) The Board of Trustees of Dorchester School DistrICt No 2 WIll 
reexamzne the amount of an Impact fee being charged a developer upon 
receipt of a notice of appeal from the developer If the notice of appeal IS 
accompamed by a letter of credIt zn a form satIsfactory to the board of 
trustees zn an amount equal to the amount of zmpact fees owed, the new 
reSIdentIal development may receIve zts certificate of occupancy whzle the 
appeal IS pending 

(F) For purposes of thIS sectlOn, 'dwelling umt' means all reszdentlal unzts 
including, but not lzmlted to szngle famIly attached Single famzly detached 
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duplex, condommlum, townhouse multifamily apartment and mobile home, 
but excludmg hotels and motels 
(G) The district/v board of trustees shall set the Impact fee at an amount not 
to exceed two thousand five hundred dollars per dwellmg unzt 

Time effictlve 

SECTION 2 This act takes effict upon approval by the Governor 
and applzes to any new reSidential constructlOn which has not been Issued a 
certificate of occupancy 

8 Thereafter, the Trustees adopted the followmg resolutIon on behalf of the 

School DIstnct havmg an effectIve date of June 23,2009 (the "ResolutIOn") 

A RESOLUTION ESTABLISHING AND ADOPTING A PUBLIC 
FACILITIES IMPACT FEE TO BE IMPOSED ON ALL NEW 
RESIDENTIAL DWELLING UNITS AND PROCEDURES FOR THE 
IMPOSITION, CALCULATION, COLLECTION 
EXPENDITURE AND ADMINISTRATION OF SUCH IMP ACT FEES 

WHEREAS School District No 2 of Dorchester County (the 
"School D,Str,ct'') South Carolzna IS authorzzed, under Act bearzng 
RatificatlOn Number 2 of the Acts and Jomt ResolutlOns of the General 
Assembly of South Carolma enacted February 26 2009 (the "Act'), to 
establzsh and Impose Impact fees on new Dwellmg Unzts to finance new 
Publzc EducatlOn Facllztles for grades K- 12 wlthm the School D,strict 
necessItated by such development and for the payment of prmclpal and 
mterest on eXlstmg or new bonds Issued by the School District for the 
constructlOn of Pubizc EducatlOn Facliztles for grades K-12, and 

WHEREAS, the School DiStrIct has experzenced rapid populatIOn 
growth and development durmg the past decade and It IS expected that 
growth wIll contmue and 

WHEREAS, the School Dzstrlct has recently experzenced the 
Impacts on Publzc EducatlOn FacziItIes resultzng from such growth and 
development, and 

WHEREAS, the School D,Strict has certam standards by grade 
level such as these relatmg to school site SIzes, school populatlOn 
mstructlOnal classroom size and teacher-student ratlO and 

WHEREAS, these standards and the projected resldentlal 
development effict future school needs and 
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WHEREAS the cost of land acquIsItIOn and constructIOn and 
eqUlppmg of new schools occasIOned m part by growth and development 
IS slgmficant and 

WHEREAS It IS approprzate that bonds used to finance new 
schools needed to meet the demand generated by new resldentzal 
development be backed not only by property taxes but also by the Impact 
fee permItted by the Act m order that the bonds be pazd by taxpayers who 
have paldfor the School DIstrIct s currentfacllztles but also by those who 
contrIbute to the demand for the new schools because of such growth and 
development, and 

WHEREAS, the School DIStrIct therefore finds that It IS faIr and 
equItable for new Dwellmg Umts to fund, m whole or m part, the cost of 
new school facIiztles whose need wIll result from such new resIdentIal 
development, and 

WHEREAS a 2005 study by In Re Fmanczal LLC mdlcates that 
new resIdentIal development on average (Dwellmg Umts) generates a 
demandfor Pubizc EducatIOn FacIiztles of 5 students per Dwellmg Umt, 
be It for elementary, mIddle or hIgh school, as a result of whIch the Publzc 
EducatIOn FacIiztIes Impact Fee (as defined herem, the "Impact Fee') 
shall be Imposed uniformly on all new Dwellmg Umts, regardless of SIze, 
type or densIty, and 

WHEREAS the Impact Fee as authorzzed by the Act shall be 
Imposed uniformly on all new Dwellmg Umts wlthm the School D,strzct 
regardless of the locatIOn of the resIdentIal development wzthm the School 
DZStrICt, and 

WHEREAS, the use of uniform procedures for the ImposItIOn, 
calculatIOn collectIOn, expendzture and admlmstratzon of the Impact Fee 
wIll best ensure that the Impact Fee zs collected solely for and expended 
for the Publzc EducatIOn Facllztles for whIch It was Imposed and 
collected, and 

WHEREAS any moneys collected from the Impact Fee shall be 
deposlted m an mterest-bearmg account whIch clearly Identifies the 
category account, fond and Publzc EducatIOn Faclizty for whIch such fee 
was Imposed and 

WHEREAS, the fond or account and each category of system 
Improvements shall be accounted for separately provIded however that 
the determmatlon as to whether the accountmg reqUlrement shall be by 
category, account or fund and whether by aggregate or mdlvzdual 
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reszdentIaI development shall be wzthm the dzscretzon of the School 
Dzstnct and 

WHEREAS any mterest or other mcome earned on moneys 
deposzted zn sazd mterest-bearmg account shall be credzted to the 
account, and 

WHEREAS, the Board has found and determzned that the Impact 
Fee zs approprzate for fundmg Publzc EducatIOn Faczlztzes wzthm the 
School Dzstrzct and 

NOW, THEREFORE, BE IT RESOLVED by the Board of Trustees 
of School Dlstrzct No 2 of Dorchester County, South Carolzna that the 
followzng Impact Fee and Impact Fee procedures and requzrements are 
set forth and are applzcable to all new Dwellmg Unzts 

SECTION I 
ADOPTION AND IMPOSITION OF THE IMPACT FEE AND PURPOSE 
AND INTENT OF IMPACT FEE PROCEDURES 

A Pursuant to the Impact Fee Procedures thzs Resoluflon, and the 
Act the Impact Fee shall be adopted and zmposed on all new Dwellmg 
Units zn the School DistrIct 

B The purposes and mtent of the Impact Fee Procedures are 

1 To estabZzsh uniform procedures for the zmposltIOn, calculatIOn 
collectIOn expendzture and administratIOn of the Impact Fee Imposed on 
new reSIdentIal development, 

2 To Implement the goals, objectIves and polzcles of the School 
DlstTlct relaflng to assurmg that new reszdenflal development contrIbutes 
towards the costs of Publzc EducatIOn Faczlztles reasonably necessItated 
by such new reSidentIal development 

3 To ensure that new reSIdentIal development IS reasonably benefited 
by the prOVISIOn of the Publzc EducatIOn FacIZztles prOVIded WIth the 
proceeds of the Impact Fee 

4 To ensure that all apphcable legal standards and crzterza are 
properly zncorporated zn these procedures 
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SECTION II 
DEFINITIONS 

A Adopted Level of ServIce (LOS) Standard - the adequacy of Publzc 
EducatIOn FacIiztles to accommodate the students from new resIdentIal 
development at the School DIStrICt'S level of servIce standards 

B Appizcant - any person who files an appizcatzon for a certificate of 
occupancy 

C Approprzatzon or to approprIate - an actIOn by the Board to 
Identify specific Publzc EducatIOn Facliztles for WhICh Impact Fee funds 
may be utllzzed Approprzatzon shall Include, but shall not necessarzly be 
lzmIted to inclusIOn of a Pubizc EducatIOn Faclizty In the adopted School 
DIStrICt budget or capItal Improvements program, executIOn of a contract 
or other legal encumbrance for constructIOn of a Publzc EducatIOn 
FacIizty USing Impact Fee funds In whole or In part and actual 
expendIture of Impact Fee funds through payments made from an Impact 
Fee account 

D Board - the Board of Trustees of School D,StrIct No 2 of 
Dorchester County 

E Demand - the Increment of Pubizc EducatIOn FacIiztzes that a new 
Dwelling Umt reqUires and utlizzes measured by the applzcable student 
generatIOn rate 

F Dzrector - the D,rector of Finance for the School D,StrIct or her 
desIgnee 

G Dwelling Umt - all resIdentzal Units, including, but not izmlted to, 
single famzly attached single famIly detached, duplex, cOndOmIniUm 
townhouse multifamzly, apartment and mobIle home but excluding hotels 
and motels, pursuant to the Act 

H Impact Fee - a fee related to a Pubizc EducatIOn FacIlzty WhICh IS 

Imposed on new Dwelling Units In connectIOn wIth and as a condItIOn of 
the zssuance of a certificate of occupancy and whzch IS calculated to 
defray all or a portIOn of the costs of the Publzc EducatIOn FacliztIes 
reqUired to accommodate new Dwelling Umts and whIch reasonably 
benefit the new Dwelling Umts 

I Intergovernmental Agreement - an agreement executed by the 
School DIstrICt and other Local Government responsIble for the Issuance 
of a certificate of occupancy for the collectIOn of the Impact Fee by the 
School DIstrIct or such other Local Government for the transfer of all 
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Impact Fee revenues to the School Dzstrzct and for the expendzture of sazd 
revenues by the School Dzstrzct for Publzc EducatIOn Faczlztzes as herem 
defined, to accommodate new reszdentzal development at the School 
Dzstrzct s level of servzce standards 

J Local Government - a county czty munzczpalzty, town townshIp 
authority, school dzstrzct zmprovement dzstrzct, or other speczal dZStrICt 
any other land of munzczpal quasz-munzczpal or publzc corporatIOn, or 
any agency or mstrumentaizty of the State of South Carolma properly 
organzzed pursuant to appizcable law 

K Low Income Housmg - a Dwellmg Unzt wzth deed restrIctlOns 
whIch reqUire that It be sold exclusIvely to owners or rented exclusIvely to 
lessees earnmg not more than 50% of the medzan household mcome m 
Dorchester County MedIan household mcome shall be based upon the 
most recent data avazlablefrom the Unzted States Bureau of the Census as 
of the date of the appbcatzon for a certificate of occupancy 

L Multzple Uses - a new development consIstmg of both resIdentIal 
and nonresIdentIal uses or one or more different types of non-resIdentIal 
uses on the same szte or part of the same new development 

M Non-Reszdential Development means and refers to all development 
other than Dwellmg Unzts 

N Pubizc EducatIOn FacziztIes - elementary mIddle hzgh schools and 
speCIal schools and/or classrooms desIgned to prOVIde capaczty for 
students generated by new reszdentlal development m the School Dzstrzct 
mcludmg but not necessarily izmIted to the followmg the plannzng, 
desIgn, engmeermg and constructIOn of the school buzldmgs and 
assocIated playgrounds and recreatIOn areas, parlang, izghtzng, 
landscapmg, szdewalks, mternal ')treets access roads and driveways, 
legal appraIsal and all other costs assoczated wzth the acqUiSItIOn of land, 
financmg and development costs szte preparatIOn costs and costs 
assocIated wzth the constructIOn of new or addItIOns to or expansIOns of 
eXIstmg school facliltles mcludmg elementary, mIddle and hIgh schools, 
speCIal schools and speCIal classrooms whIch add capaczty to the school 
system 

o ResIdentIal Development - the development of one or more 
Dwellmg Umts 

P RetIree Housmg - a Dwellmg Unzt WIth deed restrIctIOns whIch 
reqUire that It constItutes 'housmg for older persons as defined m the 
FaIr Housmg Act (42 USC § 3607(b)(J) and 24 C F R § 100304 as 
such may be amended from tzme to tIme), or a home whzch pursuant to 
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such deed restrlctzons or which IS otherwise restricted for occupancy 
through codes, covenants or bmdmg restrlctzons by persons of at least 62 
year') of age provided however, that 'Retiree Housmg does not mclude 
any Dwellmg Unzt for which said codes covenants or restrlctzons have 
been mvalzdated by any court of competent JUrlsdlctzon 

Q Student Generatzon Rate (SGR) - the number of elementary, middle 
and high school students generated by a typlcal Dwellmg Umt m the 
School DiStrict and used for plannmg and capital Improvements 
programmmg purposes 

SECTION III 
GENERAL PROVISIONS APPLICABILITY 

A Term These Procedures shall remam m effect unless and until 
repealed, amended or modified by the Board 

B Annual Review 

1 At least once every year not later than January 1st of each year, 
begznnmg January 1, 2010 and prIOr to Board adoptzon of the Annual 
Budget and capltal Improvements program, the Director or her designee 
shall coordmate the preparaflon and submlsszon of a report on the subject 
of the Impact Fee 

2 The report shall mclude the followmg 

a recommendatzons on amendments, if appropnate, to these procedures 
or to this Resolution adoptmg the Impact Fee, 

b proposed changes to an applzcable capltal Improvements program, 
mcludmg the Identificatzon of Publzc EducatIOn Facllzty projects 
anticipated to be funded wholly or partially With the Impact Fee, 

c proposed changes to Impact Fee schedules as set forth m this 
ResolutIOn lmposmg and settmg the Impact Fee, 

d proposed changes to level of service standards, 

e proposed changes m the Impact Fee calculatzon methodology, 

f other data analysls or recommendations as the Director or her designee 
may deem approprzate, or as may be requested by the Board 

3 Submlsszon of Impact Fee Annual Report and Board Actzon The 
Director or her designee shall submit the Impact Fee Annual Report to the 
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Board which shall receive the Report and take such actIOns as It deems 
appropnate IncludIng but not lzmlted to requestIng additIOnal data or 
analyses and holdIng publzc workshops and/or publzc hearmgs 

C Affected Area 

1 Geographic Area The Impact Fee shall be zmposed on new 
DwellIng Umts wlthm the School District 

2 Local Government The Impact Fee adopted by the School Dlstnct 
shall, if necessary and approprzate be collected by the Local Government 
on new Dwellmg Umts wlthm the Local Government pursuant to an 
Intergovernmental Agreement wzth the School Dzstrlct which provides that 
the Impact Fee collected by the Local Government be transferred to the 
School DistrICt for expendzture In accordance wzth the terms of these 
Procedures 

D Type of Development Affected These Procedures shall apply to all 
new DwellIng Umts as herem defined 

E Type of Development Not Affected These Procedures shall not 
apply to 

1 Certificates of Occupancy No Impact Fee shall be Imposed on any 
new DwellIng Umt for which a certificate of occupancy has been zssued 
pnor to the effective date of these Procedures 

2 PrevIOUS Payment of Impact Fees Subject to the requzrements of 
SectIOn W D 2 of thiS Resolution, no Impact Fee shall be due at a later 
stage of the cerhficate of occupancy or approval process if such Impact 
Fee has been pazd for Publzc EducatIOn Faczlzhes at an earizer stage m 
the certificate of occupancy or approval process 

3 Publzc EducatIOn Facziltzes Provided By the State of South 
Carolina or the Federal Government No Impact Fee shall be zmposed on 
the development of Publzc EducatIOn Facllztles by the State of South 
Carolina or the Federal government 

4 Other Uses Regardmg structures other than Dwelling Umts, no 
Impact Fee shall be zmposed on a use, development, project, structure, 
buzldIng fence, Sign or other achvlty whzch does not result In an Increase 
In the demandfor Publzc EducatlOn Facziztles 

5 Wazvers for Low Income HOUSing and Retiree HOUSing In order to 
further the establzshed polzcy of Dorchester County to promote 
developments for affordable hOUSing and retirees no Impact Fee shall be 
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zmposed on Low Income Housing or Retiree Housing as defined In Sectzon 
II ofthzs Resolutzon unless or until the deed or other restrzctzon related to 
such use zs ever changed at that tzme, the Impact Fee shall be zmposed 

F Amendments Thzs ResolutIOn may be amended from tzme to tzme 
by the Board provided, however that no resolutzon shall be approved 
which razses any zmpact fee to an amount that exceeds $2 500 per 
Dwelling Umt 

SECTION IV 
PROCEDURES FOR IMPOSITION, CALCULATION AND 
COLLECTION OF THE IMPACT FEE 

A In General Pursuant to any Intergovernmental Agreement, an 
Appilcant shall be notified of the Impact Fee requzrements at the tzme of 
appilcatzon for a certificate of occupancy The Impact Fee shall be 
calculated by the School Dzstrlct and shall be pazd by the Appilcant prIOr 
to the zssuance of a certificate of occupancy 

B Calculatzon 

1 An Impact Fee of $2500 per Dwelling Umt shall be zmposed 
whzch sum zs the maxzmum sum permztted by the Act and whzch sum zs 
supported by the followmg methodology As mentIOned on page 1 herem 
new reszdentzal development generates an average demand for Publzc 
EducatIOn Facziltzes of 5 students per Dwellmg Umt Thus a resldentzal 
development of 1 600 Dwellmg Umts zs expected to result In 800 students 
At the $2,500 Impact Fee per Dwelling Umt, a total of 1,600 Dwellmg 
Umts would produce total Impact Fees of $4,000,000 The cost of a smgle 
Pubilc EducatIOn Faczilty for 800 students zs estzmated to be $22,870 000 
whzch zs the product of the 90, 000 square feet requzred for such a faczlzty 
multi piled by the now prevazlzng constructzon/equzppmg cost per square 
foot Thus the amount of the Impact Fee authorzzed herem zs szgnificantly 
less than the cost of the Publzc EducatIOn Faczlztles the School Dzstrzct 
mzght be expected to prOVide by virtue of new resldentzal development 

C Offsets 

1 Accordmg to the Act offsets against the amount of the Impact Fee 
due from a new Dwellmg Umt shall be provzded by any other cash 
payment paid by the Applzcant and obtained by the School DIStrZct as a 
result of an agreement between the Appilcant and another Local 
Government Such cash payment zs determmed by the Dzrector to be a 
reasonable substitute for the cost of Pubilc EducatIOn Facziltzes whzch are 
mcluded In the Impact Fee calculatIOn methodology 
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2 ApplzcatlOns for offsets shall be made on forms provided by the 
School DIstrict and shall be submitted at or before the time of filmg the 
certificate of occupancy appizcatzon The appizcatzon for an offset shall be 
accompanied by relevant documentary eVidence estabizshmg the elzglblZlty 
of the Applzcant for the offset When an applzcatlOn for an offset 
accompanies an appizcatlOn for a certificate of occupancy or approval, 
the Director shall calculate the Impact Fee Without the offset and shall 
then determme whether an offset IS due and if so, the amount of the offset 
The offset shall be appized agaInst the Impact Fee calculated to be due, 
provzded, however that m no event shall an offset be granted m an 
amount exceedmg the Impact Fee due 

D CollectIOn 

1 The DIrector or other Local Government shall collect the Impact 
Fee at the time of Issuance of a certificate of occupancy unless 

a the Applzcant IS determmed to be entItled to a full offset or 

b the Appizcant has been determzned to be not subject to the payment of 
the Impact Fee or 

c the Applzcant has taken an appeal and a letter of credzt m a form 
satIsfactory to the Board m the amount of the Impact Fee as calculated by 
the Dzrector, has been posted WIth the School Dzstrzct 

2 The Dzrector or other Local Government shall collect the Impact 
Fee at the time of Issuance of a certificate of occupancy even if the Impact 
Fee was paid by the Applicant at an earizer time m the certificate of 
occupancy or approval process if the amount of the Impact Fee has 
zncreased smce such prIOr approval The Applzcant shall only be lzable for 
the dif.{erence between the Impact Fee paId earlzer and the Impact Fee In 

effect at the time of Issuance of a certificate of occupancy 

SECTION V ESTABLISHMENT OF AN IMPACT 
FEE ACCOUNT, APPROPRIATION OF IMPACT 
FEE FUNDS, AND REFUNDS 

A Impact Fee Account An Impact Fee account shall be establzshed 
by the School District for the Publzc EducatIOn FaczlztIes for whIch the 
Impact Fee IS Imposed Such account shall clearly Identify the category 
account or fund for whIch the Impact Fee has been Imposed The Impact 
Fee collected by the School Dlstrzct shall be deposited mto the Impact Fee 
account which shall be znterest bearzng All mterest earned or mOnies 
deposIted to such account shall be credited to and shall be consIdered 
funds of the account The funds of such account shall not be commmgled 
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wah other funds or revenues of the School District The Director shall 
establzsh and Implement necessary accountmg controls to ensure that the 
Impact Fee funds are properly deposited accountedfor and approprzated 
m accordance With these Procedures, the Act and any other applzcable 
legal reqUlrements 

B Approprzatzon of Impact Fee Funds 

1 In General Impact Fee funds may be approprzated for Publzc 
EducatIOn Facllztles and for the payment of prmczpal, mterest and other 
financmg costs on new or eXlstmg bonds notes or other oblzgatzons Issued 
by or on behalf of the School District to finance such Publzc EducatlOn 
Facllztles 

2 RestrictIOns on ApproprzatlOns The Impact Fee shall be 
approprzated only (a) for PubZzc Educatzon FaclZzty for which It was 
Imposed, calculated and collected, (b) wzthm the School District where 
collected unless the Impact Fee funds wlll be approprzated for a PubZzc 
EducatlOn FacIZzty necessitated by or servmg the new Dwellmg Umt as 
prOVided herem, and (c) wlthm SlX years of the begznnmg of the Flscal 
Year Immediately succeedmg the date of collectIOn unless such time 
perlOd IS extended as prOVided herem The Impact Fee shall not be 
approprzated for fundmg mazntenance or repair of Publzc EducatIOn 
Facllztles nor for operatIOnal or personnel expenses assoclated With the 
provlslOn of the Publzc EducatIOn Facllzty 

3 Approprzatzon of Impact Fee Funds Beyond SlX Years of 
CollectlOn Notwlthstandmg Sectzon V D I b, mfra, Impact Fee funds may 
be approprzated beyond SlX years from the begmmng of the Fiscal Year 
lmmedlately succeedmg the date of collection if the approprzatzon IS for a 
Publzc EducatIOn Facllzty which reqUlres more than SlX years to plan, 
deSign and construct and the demand for the Publzc EducatIOn Facllzty IS 
generated m whole or m part by the new development, or if the Publzc 
EducatIOn Facllzty Will serve the new Dwellmg Umt 

C Procedure for ApproprzatlOn of Impact Fee Funds 

1 The School Dzstrzct shall each year Identify Publzc EducatIOn 
Faczllty projects antzclpated to be funded m whole or m part With the 
Impact Fee The Publzc EducatlOn Facllzty recommendatIOns shall be 
based upon the Impact Fee annual review set forth m SectIOn III Band 
such other mformatzon as may be relevant, but shall not be part of the 
annual budget and capltalzmprovements programmmg process 
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2 The recommendatzons shall be conSIstent WIth the prOVlszons of 
these Procedures thiS Resolutzon appizcable legal requzrements and any 
guldelmes adopted by the Board 

3 The Board may mclude Impact Fee-funded Pubizc EducatIOn 
Facziztles m the School District's annual budget and capital Improvements 
program If mcluded the descrzptzon of the Publzc Educatzon Facllzty 
shall specify the nature of the faclizty, the locatzon of the Pubizc EducatIOn 
Faclizty the capacity to be added by the Pubizc Educatzon Facllzty the 
service area of the Publzc Educatzon Faclizty, the need/demand for the 
Publzc Educatzon Facllzty and the anticipated tlmmg of completzon of the 
Publzc Educatlon Facllzty 

4 The Board shall verify that adequate Impact Fee funds are or Will 
be available from the Impact Fee account for the specified Publzc 
Educatlon F aClizty 

D Refunds 

1 ElzgzbIizty for Refund 

a ExpIratzon or Revocatzon of Certificate of Occupancy or Approval An 
Appizcant who has paId the Impact Fee for a new Dwellmg Unzt for which 
the necessary certificate of occupancy approval has expIred or for whIch 
the certificate of occupancy approval has been revoked shall be elzgzble to 
apply for a refund of the Impact Fee paId 

b Failure of School DIstrIct to Appropnate Impact Fee Funds W,thm 
Time Limit The current property owner may apply for a refund of the 
Impact Fee paid by an Applzcant if the School District has fazled to 
appropnate the Impact Fee collected from the Applzcant wlthm the tzme 
lzmlts establzshed m Sectzons VB 2 and V B 3 

c Decrease m Applzcable Impact Fee The current property owner may 
apply for a partIal refund of the Impact Fee paId by an Appizcant if the 
School District reduces the amount of the Impact Fee for a Publzc 
Educatzon Faclizty wlthm 120 days of the effective date of this Resolutzon 
The amount of the refund shall be the difference between the ongznal fee 
and the reduced fee 

2 Except as prOVided m Sectzons V D 1 a and V D 5 , refunds shall 
be made only to the current owner of property on which the new Dwellmg 
Unzt was proposed or occurred 

3 Processmg of AppizcatlOns for a Refund Appizcatzons for a refund 
shall mclude all mformatzon reqUIred m Sectzons V D 4 or 5 as 
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appropnate Upon receIpt of a complete applzcatzon for a refund the 
DIrector shall reVIew the appizcatlOn and documentary eVIdence submItted 
by the Applzcant as well as such other mformatzon and eVIdence as may be 
deemed relevant and make a determmatzon of whether a refund lS due 
Refunds by dIrect payment shall be made followmg an affirmatlve 
determmatzon by the DIrector 

4 Applzcatzons for refunds due to the fazlure of the School DIstrIct to 
appropnate the Impact Fee collected from the Applzcant wlfhm the tlme 
lzmlts establzshed m SectIOn VB 2 shall be made on forms provlded by the 
School DlStrICt and shall be made wIthm one year followmg the eXp,ratIOn 
of such tlme lzmlt The Applzcant shall submIt (a) eVIdence that the 
Applzcant lS the property owner or the duly desIgnated agent of the 
property owner, (b) the amount of the Impact Fee pazd by the Applzcant 
and recelpt eVldencmg such payment, and (c) descrzptzon and 
documentatIOn of the School D,StrlCt'S fazlure to approprzate Impact Fee 
funds for relevant Publzc EducatIon FacllztIes Refunds shall mclude a pro 
rata share of mterest earned by the Impact Fee account calculated at the 
average annual rate of mterest for each of the years durmg whlch the 
Applzcant's Impact Fee was m the account dlvlded by the number of years 
zn whIch the Impact Fee was In the account 

SECTION VI 
APPEALS 

A An appeal from any deCISIOn of the DIrector pursuant to these 
Procedures shall be made to the Board provIded, however, that if the 
notIce of appeal IS accompanzed by a letter of credIt m a form satIsfactory 
to the Board m an amount equal to the Impact Fee calculated by the 
DIrector to be due, the new Dwellzng Unzt may be permItted or approved 

B The burden of proof shall be on the appellant to demonstrate that 
the deCISIOn of the D,rector lS erroneous 

SECTION VII 
EXEMPTIONSIWAIVERS 

A FIlmg of Applzcatzon Petlfzons for exemptIOns to the applzcatzon of 
these Procedures or waIvers from the Impact Fee shall be filed WIth the 
Board 

B Effect of Grant of ExemptlOn/Wazver If the Board grants an 
exemptIOn or waIver m whole or zn part of the Impact Fee otherwIse due 
the amount of the Impact Fee exempted or waIved shall be prOVIded by the 
School D,StrICt or other approprzate body as may be prOVIded zn thzs 
ResolutIOn 
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C Timing of PrOVISIOn of Waived/Exempted Impact Fees The 
provIsion of the amount of exempted or wazved Impact Fee by the School 
Dlstrlct or other approprIate body to the Impact Fee account shall be 
made within a reasonable perzod of time consistent with the School 
DiStrict s capital Improvements program 

SECTION VIII 
CONFLICT 

To the extent of any COnflict between other School District resolutIOns and 
these Procedures, these Procedures shall be deemed to be controllmg, 
provided, however, that these Procedures are not Intended to amend or 
repeal any eXisting School District resolutIOn or regulatIOn 

SECTION IX 
SEVERABILITY 

A If any sectIOn subsectIOn, sentence, clause, phrase or portIOn of 
these Procedures IS, for any reason, held Invalzd or unconstitutIOnal by 
any court of competent JUrIsdictIOn such sectIOn, subsectIOn, sentence 
clause phrase or portIOn of these Procedures shall be deemed to be a 
separate, distinct and mdependent provlslOn and such holding shall not 
affect the valzdlfy of the remazmng provlslOns of these Procedures nor 
lmpalr or nullify the remamder of such Procedures which shall contmue 
m full force and effect 

B If the applzcatlOn of any prOVISIOn of these Procedures to any new 
Dwellmg Umt IS declared to be mvalzd by a decIsIOn of any court of 
competent JUrIsdictIOn, the mtent of the Board IS that such decIsIOn shall 
be lzmlted to the specific new Dwellmg Umt Immediately Involved m the 
controversy, actIOn or proceedmg m which such decIsIOn of mvalzdlfy was 
rendered Such decIsIOn shall not affect, Impair, or nullify these 
Procedures as a whole or the applzcatlOn of any prOVISIOn of these 
Procedures to any other new Dwellmg Umt 

9 Plamnffs CTHBA and SCHBA are aSSOCiatIOns of residennal homebU1lders 

whose members are acnvely engaged ill the development of reSIdential subdIVISIons and 

the constructIOn of smgle and multi-famIly reSIdential bU1ldmgs Wlthm the geographIc 

boundanes of School DIStrICt No 2 of Dorchester County 
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10 All resIdential homebmlder members of the CTHBA are also members of the 

SCHBA 

11 Smce June 23, 2009, resIdential homebmlder members of CTHBA and 

SCHBA constructmg homes WIthm the geograpluc boundanes of School DIStnct No 2 of 

Dorchester County have been charged the Impact fee Imposed pursuant to the ResolutIOn 

("School DIStnCt Impact Fees") as a condItion precedent to bemg Issued a CertIficate of 

Occupancy for newly constructed reSIdential dwellmgs At least one (1) member of both 

the TCHBA and the SCHBA have been charged a School DIStnCt Impact Fee 

12 School Dlstnct Impact Fees Imposed upon the members of the TCHBA and 

SCHBA have been paId under protest reservmg all nghts and remedIes to contest the 

valIdIty of the ResolutIon and the power of the School DIStnCt to Impose an unpact fee 

and to seek a refund m the event It IS determmed that the School DIStnCt Impact Fees are 

mvalid or Improper 

FOR A CAUSE OF ACTION 

19 The foregomg allegatIOns are mcorporated herem as If set forth verbatIm 

herem 

20 The Act applIes only to the School DIstnCt and not to other school dIStncts 

WIthm the State of South Carolma 

21 The needs for fundmg of the School DIStnCt apply equally to many, Ifnot all, 

other school dIStnCtS WIthm the State of South Carolma The School DIStnCt does not 

have umque fundmg reqmrements Other school dIStnCts WIthm the State are SImIlarly 

SItuated m that they are reqmred to construct or expand faCIlIties m order to meet the 

demands of a growmg populatIOn WIthm the dIStnct 
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22 The purpose sought to be served by the Act can be equally fulfilled by 

general legIslatIOn applIcable to all <;chool dIStrIcts WIthIn the State of South Carolma 

23 The Act's applIcatIOn to a smgle school dIStrIct Without any peculIar or 

uruque condItIons, resultmg m speCIal treatment, VIOlates the prOVISIons of the South 

Carolma ConstItutIOn, m partIcular Art III, § 34 (hrmtmg "speCIal legIslatIOn") and Art 

VIII, § 14(6) (requmng stateWide umfomllty) 

WHEREFORE, PlamtIff prays that thIs Court (1) mqUIre fully mto the matters 

alleged herem, (2) Issue ItS temporary mJunctIon durmg the pendency of thIs actIOn 

enJommg the Defendants from collectmg or Imposmg the School DIStrIct Impact Fee, (3) 

declare the School DIStrIct Impact Fee mvalId and unenforceable, (4) permanently 

enJommg the Defendants from collectmg or Imposmg the School DIStrIct Impact Fee, 

and (5) grant such other and further relIef as be JUst, eqUltable, lawful and proper 

ColumbIa, South Carolma 
September 28, 2009 
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STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

The Home BUilders Assoclatlon of South 
Carolma and the Charleston-Tndent Home 
BUIlders AssociatIOn, Inc , 

Plamtlffs, 

v 

School Dlstnct No 2 of Dorchester County 
and the Board of Trustees for Dorchester 
School DIstnCt No 2, 

Defendants 

IN THE COURT OF COMMON PLEAS 

2009-CP-18-2764 

DEFENDANTS' 
ANSWER 

TO FREDERICK A GERTZ, A TIORNEY FOR THE PLAINTIFFS 

Answenng the Complamt, Defendants School DlstnCt No 2 of Dorchester County and 

the Board of Trustees for Dorchester School DIstnCt No 2, herem allege and state as follows 

1 The allegatIons of PlamtIffs' Complamt, unless specIfically admitted or quahfied 

herem, are demed and stnct proof thereof IS demanded 

2 Defendants admIt, upon mformatIon and behef, the allegatlons of Paragraphs 1 

3 Defendants admIt the allegatIOns of Paragraphs 3 through 6 

4 Answenng the allegations of Paragraph 7, Defendants admIt the General 

Assembly of the State of South Carolma passes and enrolled Senate Bill 235 and submIt the 

referenced Act speaks for Itself 

5 Answenng the allegatIOns of Paragraph 8, Defendants admit the Trustees adopted 

a Resolution effectIve June 23 2009 and that Paragraph 8 putatIvely quotes the Resolution 
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Defendants deny the allegatIOns of Paragraph 8 to the extent maccuracies m the quotatIOn of the 

ResolutIOn eXIst Defendants attach hereto as Exlubit 1 a true and correct copy of saId 

ResolutIOn and crave reference to the same 

6 Paragraph 9 IS admItted, upon mformatIOn and behef 

7 Defendants lack sufficIent mformatIOn to eIther admIt or deny the allegatIOns of 

Paragraph 10 

8 Answenrg the allegatIOns of Par~graph No 11, Defendants state that the 

ResolutIOn was adopted on June 22, 2009 and, upon mformatIOn and behef, admIt certam 

developers of new resIdentIal dwellmg umts constructed withm the school dIstnct have been 

charged the Impact fee Defendants lack sufficIent mformatIOn to eIther admIt or deny the 

remammg allegations of Paragraph 11 

9 Defendants lack sufficIent mformatIOn to eIther admIt or deny the allegatIOns of 

Paragraph No 12 

10 No response IS reqUIred to Paragraph 19 (mlsnumbered) 

11 Paragraph 20 (misnumbered) IS admItted 

12 Paragraph 21 (misnumbered) IS demed 

13 The allegatIOns of Paragraph 22 (misnumbered) con tam conclusIons of law to 

WhICh no response IS reqUIred 

14 Paragraph 23 (mlsnumbered) IS demed 

Charleston 640429 v I 2 
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WHEREFORE, havmg answered Plamtlffs Complamt, Defendants pray for an Order 

dIsmIssmg the Complamt and for such other and further rehef as the Court deems Just and 

proper 

October 27,2009 
Charleston, South Carohna 

Charleston 640429 v I 

By cM~ ~.:f-~,i" 
Charlton deSaussure, Jr 0 \ 
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AnneR Rosen 
HA Yl\TSWORTH SINKLER BOYD, P A 
134 Meetmg Street, ThIrd Floor 
Charleston, SC 29401-2240 
Telephone 843-722-3366 
FacsImIle 843-722-2266 

Counsel for Defendants 



A RESOLUTION ESTABLISHING AND ADOPTING A PUBLIC FACILITIES IMPACT 
FEE TO BE IMPOSED ON NEW RESIDENTIAL DWELLING UNITS AND 
PROCEDURES FOR THE IMPOSITION, CALCULATION, COLLECTION, 
EXPENDITURE AND ADMlNISTRATION OF SUCH IMPACT FEES 

WHEREAS, School DIStrIct No 2 of Dorchester County (the "School Dlstnct"), South 
Carolma IS autbonzed, under Act beanng RanficatlOn Number 2 of the Acts and Jomt 
ResoluTIons of the General Assembly of South Carohna enacted February 26, 2009 (the 'Act '), 
to establtsh and Impose unpact fees on new Dwe1hng Urnts to finance new Pubbc EducatlOn 
Facll1ues for grades 4K through 12 wlthm the School DIStnct necessItated by such development 
and for the payment of pnnclpal and mterest on eXlstmg or new bonds Issued by the School 
DIStnct for the constnlctlOn ofPubbc EducatIOn Fac1htJes for grades 4K through 12, and 

WHEREAS, the School DIStnct has expenenced rapId populatIOn growth and 
development dunng the past decade and It IS expected that growth will contmue, and 

WHEREAS, the School DIStrIct has recently expenenced the unpacts on Pubhc 
EducatlOn Facilihes resu1tmg from such growth and development, and 

WHEREAS, the School DIStrIct has certam standards by grade level such as these 
relatmg to school SIte SIzes, school populatlOn, mstnlctlOnal classroom SIze and teacher student 
ratIo, and 

WHEREAS, these standards and the projected resldentlal development effect future 
school needs, and 

WHEREAS, the cost of land acquIsltton and construcnon and equlppmg of new schools 
occaslOned m part by growth and development IS sIgmficant, and 

WHEREAS, It IS appropnate that bonds used to finance new schools needed to meet the 
demand generated by new residenual development be backed not only by property taxes but also 
by the Impact fee permltted by the Act m order that the bonds be paId by taxpayers who have 
paid for the School DIStrIct'S current faCUltIes but also by those who contnbute to the demand for 
the new schools because of such growth and development, and 

WHEREAS, the School DIStrIct therefore finds that It IS farr and eqUItable for new 
Dwe1hng Umts to fund, In whole or In part, the cost of new school faCIlItIes whose need WIll 
result from such new reSIdentlal development, and 

WHEREAS, a 2005 study by InRe Fmanclal, LLC mdlcates that new resldentlal 
development on average (Dwellmg Umts) generates a demand for Pubhc EducatlOn FaCIlItIes of 
5 students per Dwelhng Umt, be 1t for elementary, m1ddle or h1gh school as a result of WhICh 

the Pubhc Educatlon FacIhlles Impact Fee (as defined herem, the "Impact Fee") shall be 1mposed 
uruforrnly on all new Dwelling Umts, regardless of SIze, type or denSIty, and 

EXH I BTT 
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WHEREAS, the Impact Fee as autbonzed by tbe Act shall be unposed umformly on all 
new Dwel1mg Uruts WIthIn the School DIStnCt, regardless of the locahon of the resIdential 
development Wlthtn the School DIStnct, and 

WHEREAS, the use of uruform procedures for the ImpOSItIOn, calculatIOn, COllectlOn, 
expendIture and acinurustrahon of the Impact Fee Wlll best ensure that the Impact Fee IS collected 
solely for and expended for the PublIc Educabon Facillhes for whIch It was Imposed and 
collected, and 

WHEREAS, any moneys collected from the Impact Fee shall be depOSIted m an mterest­
beanng account wlnch clearly IdentIfies the category, account, fund and Pubhc Education 
Faclhtv for whIch such fee was lIDposed, and 

WHEREAS, the fund or account and each category of system 1Illprovements shall be 
accounted for separately, prOVIded, however, that the detenmnatlOn as to whether the accountmg 
requrrement shall be by category, account or fund and whether by aggregate or mdlVldual 
reSIdentIal development shall be wIthm the dIScretIOn of the School DIStnCt, and 

WHEREAS, any mterest or other lDcome earned on moneys depOSIted m saId mterest­
beanng account shall be credIted to the account, and 

WHEREAS, the Board has found and determmed that the Impact Fee IS appropnate for 
fundmg Pubhc EducatIon FaCIlItIes withm the School DIstnCt, and 

NOW, THEREFORE, BE IT RESOLVED by the Board of Trustees of School DIStnCt 
No 2 of Dorchester County, South Carolma that the followmg Impact Fee and Impact Fee 
Procedures and reqUIrements are set forth and are apphcable to all new DwellIng Umts 

SECTION I ADOPTION AND IMPOSmON OF THE IMPACT FEE AND 
PURPOSE AND INTENT OF IMPACT FEE PROCEDURES 

A Pursuant to the Impact Fee Procedures, tlus ResolUTIon, and the Act, the hnpact 
Fee shall be adopted and Imposed on all new Dwellmg Uruts m the School 
DIStrIct 

B The purposes and mtent oftbe Impact Fee Procedures are 

1 To establIsh umform procedures for the ImposItIOn, calculatIOn, collectIOn, 
expendIture and admlllistratlOn of the Impact Fee unposed on new 
resldenlla1 development, 

2 To lIDplement the goals, objectIves and polICIes of the School DIStnct 
relatIng to assunng that new reSIdentIal development contnbutes towards 
the costs of Publtc EducatIOn Facllttles reasonably necessItated by such 
new reSIdentIal development, 

2 

35 



3 To ensure that new residentlal development IS reasonably benefitted by the 
prOVISIon of the PublIc Education Faclhbes prOVIded WIth the proceeds of 
the Impact Fee, 

4 To ensure that all appbcable legal standards and cntena are properly 
mcorporated In these procedures 

SECTION II DEFINITIONS 

A Adopted Level of ServIce (LOS) Standard the adequacy of Public EducatIOn 
FaCIlItIes to accommodate the students from new reSIdential development at the 
School Dlstnct's level of servIce <;tandards 

B ApplIcant - any person who files an apphcatlOn for a certIficate of occupancy 

C Appropnatlon or to appropnate - an actIon by the Board to Identlfy speCIfic 
PublIc Educatlon FaCIlItIes for whIch Impact Fee funds may be utIlIzed 
Appropnatlon shall Include, but shall not necessanly be hmlted to InclUSIOn of a 
Pubhc EducatIon FacIhty ill the adopted School DIstnct budget or capItal 
Improvements program, executIon of a contract or other legal encumbrance for 
constructlon of a PublIc Educatlon FacIhty usmg Impact Fee funds In whole or m 
part, and actual expendIture of Impact Fee funds through payments made from an 
Impact Fee account 

D Board - the Board of Trustees of School Dlstnct No 2 of Dorchester County 

E Demand - the Increment of Pubhc EducatIon FacIhtIes that a new Dwellmg Urnt 
requITes and utIhzes, measured by the applIcable Student GeneratIOn Rate 

F DIrector - the DIrector of Fmance for the School Dlstnct or her deSignee 

G Dwellmg Umt - all residentIal umts, mcludmg, but not Imuted to, smgle faullly 
attached, smgle fam.tly detached, duplex, condonnruum, townhouse, multIfamIly, 
apartment, and mobIle home, but excludmg hotels and motels, pursuant to the 
Act 

H Impact Fee - a fee related to a Pubhc EducatIon FacIhty whIch IS lIDposed on new 
Dwelling Umts In connectlOn Wlth and as a condItIon of the Issuance of a 
certificate of occupancy and wruch IS calculated to defray all or a portIOn of the 
costs of the PublIc EducatIOn FaCIlIties reqwred to accommodate new Dwelhng 
Uruts and wruch reasonably benefit the new DwellIng Umts 

Intergovernmental Agreement - an agreement executed by the School Dlstnct and 
other Local Government responsible for the Issuance of a certlficate of occupancy 
for the collechon of the Impact Fee by the School Dlstnct or such other Local 
Government, for the transfer of all Impact Fee revenues to the School DIStnCt 
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and for the expendIture of smd revenues by the School DIstnCt for PublIc 
Educatlon Facilitles, as herem defined, to accommodate new residentlal 
development at the School Olstnct's level of SerYlce standards The fonn of 
Intergovernmental Agreement 18 attached hereto as Exlnbit A wruch may be 
entered mto by the Drrector Wlth such changes as he shall approve 

J Local Government - a county, CIty, mumclpabty, town, townsrup, authonty, 
school dtstnct, Improvement dtstnct, or other speCIal dIStnct, any other land of 
mumcIpal, quasI-munICIpal, or publIc corporatIon, or any agency or 
mstrumentahty of the State of South Carolma properly orgaruzed pursuant to 
appllcable law 

K Low Income HOUSIng - a Dwellmg Urnt WIth deed restnctlOns wruch reqwre that 
It be sold exclusIvely to owners or rented exclUSIvely to lessees earnmg not more 
than 50% of the median household mcome m Dorchester County Median 
household mcome shall be based upon the most recent data avaIlable from the 
Urnted States Bureau of the Census as of the date of the applIcatIon for a 
certIficate of occupancy 

L Multlple Uses - a new development consIstmg of both resIdentlal and non­
resIdential uses or one or more dtfferent types of non-reSIdentIal uses on the same 
SIte or part of the same new development 

M Non ResIdentIal Development means and refers to elll development other than 
Dwelhng Umts 

N PublIc EducatIon FacIlltIes - elementary, mIddle, hIgh schools and speCIal 
schools andlor classrooms deSIgned to prOVIde capaCIty for students generated by 
new reSIdentIal development m the School DIStrIct mcludmg, but not necessanly 
lllmted to, the follOWIng the planmng, desIgn, engmeermg and constructIon of the 
school bUIldmgs and asSOCIated playgrounds and recreatIon areas, parkmg, 
hghtmg, landscapmg, SIdewalks, mtemal streets, access roads and dnveways, 
legal apprmsal and all other costs asSOCIated Wlth the acqulSlhon of land, 
finanCIng and development costs, SIte preparatIOn costs, and costs assOCIated Wlth 
the construcnon of ne'? , or additIons to or expansIOns of eXlStmg school faCIlItIes 
mcludmg elementary, mIddle and hIgh schools, specIal schools and specIal 
classrooms whIch add capaCIty to the school system 

o ResIdenttal Development - the development of one or more Dwelhng Umts 

P Retlree Housmg - a Dwellmg Urnt With deed restnctIons wluch reqUIre that It 
constitutes "hOUSIng for older persons" as defined m the Pm Housmg Act (42 
USC § 3607(b)(1) and 24 C F R § 100304, as such may be amended from tIme 
to tIme), or a home whIch pursuant to such deed restnctlons or whIch is otherwIse 
restncted for occupancy through codes, covenants, or bmdmg restnctIons by 
persons of at least 62 years of age prOVIded, however, that "Retlree HOUSIng" does 
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not mclude any Dwelling Umt for wluch srud codes, covenants or restnctlOns 
have been lOvahdated by any court of competentjunsdicoon 

Q Student GeneratIon Rate (SGR) - the number of elementary, mIddle and hIgh 
school students generated by a typICal Dwelltng Umt In the School DIStrIct, and 
used for plannmg and capItal unprovements programmmg purposes 

SECTION III GENERAL PROVISIONS, APPLICABILITY 

A Term This ResolutIOn shall rematn m effect unless and untll repealed amended 
or modrfied by the Board 

B Annual Re 'lew 

At least once every year not later than January 1st of each year, begmmng 
January 1, 2010 and pnor to Board adoption of the Annual Budget and 
capItal unprovements program., the Duector or her deSignee shall 
coordlOate the preparatton and submISSIOn of a report on the subject of the 
Impact Fee 

2 The report shall mclude the followmg 

a recommendatlOns on amendments, If appropnate, to these 
procedures or to tlns ResolutIon adoptrng the Impact Fee, 

b proposed changes to an applIcable capItal Improvements program, 
Includmg the IdentIficatIOn of Pubhc EducatlOn FaClhty projects 
antIcIpated to be funded wholly or parhally W1th the Impact Fee, 

c proposed changes to level of serVICe standards, 

d proposed changes 10 the Impact Fee calculatIOll methodology, artd 

e other data, analySIS or recommendatlOns as the Drrector or her 
deSIgnee may deem appropnate, or as may be requested by the 
Board 

3 SUbmlSSIOfl of Impact Fee Annual Report and Board ActIon The Drrector 
or her deslgnee shall subIDlt the Impact Fee Annual Report to the Board, 
whIch shall receIve the Report and take such actlons as It deems 
appropnate, mc1udmg, but not Inruted to, requestmg addluonal data or 
artalyses and holdmg pubhc workshops and/or pubbc heanngs 

C Affected Area 

1 GeographIC Area The Impact Fee shall be Imposed on new DwelllOg 
Uruts wIthm the School DIstnct 
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2 Local Government The Impact Fee adopted by the School DIstnCt shall, 
If necessary and appropnate, be collected by the Local Government on 
new Dwellmg Umts wItlun the Local Government pursuant to an 
Intergovernmental Agreement Wlth the School DIstnct whIch provIdes that 
the Impact Fee collected by the Local Government be transferred to the 
School DIstnCt for expendIture m accordance WIth the tenns of thIs 
ResolUTIon 

D Type of Development Affected Tlus ResolutlOn shall apply to all new Dwellmg 
Umts as herem defmed 

E Type of Development Not Affected TIus ResolutIon shall not apply to 

1 CertJ.ficates of Occupancy No Impact Fee shall be Imposed on any new 
Dwelhng Umt for whIch a certIficate of occupancy has been ISSUed pnor 
to the effeCTIve date of thIS ResolutlOn 

2 PrevIOUS Payment of Impact Fees Subject to the requIrements of SectlOn 
IV D 2 of thIs ResolutIon, no Impact Fee shall be due at a later stage 0 f the 
certIficate of occupancy or approval process If such Impact Fee has been 
paId for Pubhc EducatIon FacilItles at an earher stage 10 the certIficate of 
occupancy or approval process 

3 PublIc EducatIOn FaClhtles PrOVIded By the State of South Carohna or the 
Federal Government No Impact Fee shall be Imposed on the development 
ofPubhc EducaTIon FacIlttles by the State of South Carohna or the Federal 
Government 

4 Other Uses Regardmg structures other than Dwellmg Umts, no Impact 
Fee shall be Imposed on a use, development, proJect, structure, bulldmg, 
fence, SIgn or other actIVIty whIch does not result m an mcrease m the 
Demand for PublIc EducatIon FaCIlItIes 

5 WaIvers for Low Income H01.lSmg and Retlree Housmg In order to 
further the establtsbed pollcy of Dorchester County to promote 
developments for affordable housmg and retIrees, no Impact Fee shall be 
unposed on Low Income Housmg or Retrree Housmg as defined m 
SectIon II of thIS Reso)uhon, unless or untIl the deed or other restnctlOn 
related to such use IS ever changed, at that tIme, the Impact Fee shall be 
lIDposed 

6 CertaIn Replacement Dwellmg Urnts ConsIstent WIth § 6-1-970(3), Code 
of Laws of South Carolma, 1976, as amended, wInch addresses Impact 
fees unposed by counhes and mUDlclpahtles, replac10g a Dwelhng Umt, 
mcludmg a manufactured home, WIth another Dwellmg Urnt on the same 
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lot, IS exempt from the Impact Fee, If the nwnber of servIce uruts does not 
Increase 

7 BUIldmg Penmts Obtamed Pnor to Effectlve Date No Impact Fee shall 
be unposed on new Dwellmg Umts for wluch a bUlldmg permIt has been 
ISSUed pnor to the effective date of thls ResoluTIon 

F Amendments TIns Resolutton may be amended from tune to tune by the Board 
provIded, however, that no resolunon shall be approved wluch raises any unpact 
fee to an amount that exceeds $2,500 per Dwellmg Urnt 

SECTION IV PROCEDURES FOR IMPOSITION, CALCULATION AND 
COLLECTION OF THE IMPACT FEE 

A. In General Pursuant to any Intergovernmental Agreement, an Apphcant shall be 
notIfied of the Impact Fee reqUIrements at the TIme of apphcatlOn for a certIficate 
of occupancy The Impact Fee shall be calculated by the School DIstnct and shall 
be paid by the ApplIcant pnor to the Issuance of a certIficate of occupancy 

B Calculation 

1 An Impact Fee of $2,500 per Dwellmg Umt shall be Imposed wmch sum 
IS the maxImum sum perffiltted by the Act and wmch sum IS supported by 
the followmg methodology As mentIOned on page 1 herem, new 
reSIdential development generates an average Demand for PublIc 
Educabon FaCIlItIes of 5 students per Dwellmg Umt Thus, a resldenttal 
development of 1,600 Dwellmg Umts IS expected to result 1D 800 students 
At the $2,500 Impact Fee per Dwellmg Umt, a total of 1,600 Dwelhng 
Uruts would produce total Impact Fees of$4,000,OOO The cost of a smgle 
Public EducatIOn FaCIlIty for 800 students IS estImated to be $22,870,000 
wruch IS the product of the 90,000 square feet requITed for such a faCIlIty 
multIphed by the now prevallmg constructlOnlequlppmg cost per square 
foot Thus, the amount of the Impact Fee authonzed herem IS slgmficantly 
less than the cost of the PublIc Educabon FacilIbes the School DIStnct 
mIght be e"pected to proVIde by Vlrtue of new reSldenhal development 

C Offsets 

Accordmg to the Act, offsets against the amount of the hnpact Fee due 
from a new DwellIng Urut shall be prOVIded by any other cash payment 
paId by the Apphcant and obtamed by the School DIStnct as a result of an 
agreement between the ApplIcant and another Local Government Such 
cash payment IS determmed by the DIrector to be a reasonable subSTItute 
for the cost of Pub he Educahon FacilItIes whlch are lllcluded ill the Impact 
Fee calculabon methodology 
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2 ApphcatIons for offsets shall be made on forms provided by the School 
Dlstnct and shall be subrmtted at or before the time of filmg the certrficate 
of occupancy apphcatlOn The applicatlOn for an offset shall be 
accompamed by relevant documentary eVidence estabhshmg the ehgtbIhty 
of the ApplIcant for the offset When an apphcatIon for an offset 
accompames an apphcatlon for a certificate of occupancy or approval, the 
Drrector shall calculate the Impact Fee Without the offset and shall then 
determme whether an offset IS due and, If so, the amount of the offset 
The offset shall be apphed agamst fue Impact Fee calculated to be due, 
prOVIded, however, that In no event shall an offset be granted m an amount 
exceeding the Impact Fee due 

D Collechon 

1 The DIrector or other Local Government shall collect the Impact Fee at the 
tIme of Issuance of a certrlicate of occupancy unless 

a. the Appltcant IS determmed to be entItled to a full offset, or 

b the Apphcant has been determmed to be not subject to the payment 
of the Impact Fee, or 

c the Appl1cant has taken an appeal and a letter of credIt m a form 
satIsfactory to the Board m the amount of the Impact Fee, as 
calculated by the Drrector, has been posted With the School 
DIStnct 

2 The DIrector or other Local Government shall collect the Impact Fee at the 
tune of Issuance of a certlficate of occupancy even If the Impact Fee was 
paid by the Applicant at an earlIer tIme m the certIficate of occupancy or 
approval process If the amount of the Impact Fee has mcreased smce such 
pnor approval The ApplIcant shall only be hable for the dIfference 
between the Impact Fee patd earlIer and the Impact Fee m effect at the 
hme of Issuance of a certIficate of occupancy 

SECTION V ESTABLISHMENT OF AN IMPACT FEE ACCOUNT, 
APPROPRIATION OF IMPACT FEE FUNDS, AND REFUNDS 

A Impact Fee Account An hnpact Fee account shall be estabhshed by the School 
Dlstnct for the Pubhc Education FaCilitIes for whIch the Impact Fee IS Imposed 
Such account shall clearly Identify the category, account, or fund for whlch the 
Impact Fee has been Imposed The Impact Fee collected by the School Dlstnct 
shall be depOSited mto the Impact Fee account wruch shall be mterest beanng 
All mterest earned or momes depOSited to such account shall be credIted to and 
shall be conSIdered funds of the account The funds of such account shall not be 
comnungled With other funds or revenues of the School DIStnct The Director 
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shall establIsh and Implement necessary account:J.ng controls to ensure that the 
Impact Fee funds are properly deposIted, accounted for and appropnated m 
accordance WIth thIS ResolutlOn, the Act and any other appbcable legal 
requrrements 

B AppropnatIOn of Impact Fee Funds 

1 In General Impact Fee funds may be appropnated for PublIc EducatIOn 
FacilItles and for the payment of pnnclpal, mterest and other financmg 
costs on new or eXIstlng bonds, notes or other obbgatlOns ISSUed by or on 
behalf of the School DIStnCt to finance such Pubhc Educat:J.on Faclht:J.es 

2 Restnct:J.ons on AppropnatIons The Impact Fee shall be appropnated 
only (a) for PublIc Educatton FaCIlIty for willch It was Imposed calculated 
and collected, (b) WIthIn the School Dlstnct where collected unless the 
Impact Fee funds wlll be appropnated for a Pubhc Educat:J.on Factltty 
neceSSItated by or servmg the new Dwelltng Urnt as proVIded herem, and 
(c) Wlthm SIX years of the begmrung of the FISCal Year ImmedIately 
succeeclmg the date of collectlOn, unless such t:J.me penod IS extended as 
prOVIded herem The Impact Fee shall not be appropnated for fundmg 
mamtenance or reparr of Publtc Education FacIhttes nor for operatlonal or 
personnel expenses associated With the prOVISIon of the PublIc EducatIon 
FaCIlIty 

3 AppropnatIon of Impact Fee Funds Beyond SIX Years of CollectIOn 
NotWtthstandmg Section V D I b, mjra, Impact Fee funds may be 
appropnated beyond SIX years from the begmrung of the FIscal Year 
unmedlately succeedmg the date of collect:J.on If the appropnatIon IS for a 
PublIc Educatton Facility w1nch reqUITes more than SIX years to plan, 
desIgn and construct and the Demand for the PublIc EducatIOn FaCUlty IS 
generated m whole or In part by the new development, or If the PublIc 
Educatton FactlIty WIll serve the new DwellIng Urnt 

C Procedure for AppropnatlOn of Impact Fee FWlds 

The School DlstnCt shall each year Identl'fy PublIc Education Faclhty 
projects antIcIpated to be funded m whole or In part WIth the hnpact Fee 
The Pubhc EducatIOn FacIlIty recommendattons shall be based upon the 
Impact Fee annual review set forth m SectIon ill B and such other 
mformatlon as may be relevant, but shall not be part of the annual budget 
and capltallIDprovements programmmg process 

2 The recommendatlOns shall be consistent WIth the prOVISIOns of these 
procedures, tills Resolutton, apphcable legal reqUirements and any 
gUIdelmes adopted by the Board 

9 

42 



3 The Board may mclude Impact Fee funded Pubhc Educahon Faclhhes m 
the School DIstnCt'S annual budget and capItal unprovements program If 
mc1uded, the descnptlOn of the Pubhc EducatlOn FaClhty shall speClfy the 
nature of the Pubhc EducatIon FaCIlIty, the locatIOn of the PublIc 
Educahon FaCIlIty, the capaCIty to be added by the PublIc EducatIOn 
FaCIlIty, the Servlce area of the PublIc EducatlOn FaCIlIty, the Demand for 
the PublIc Educahon FacIhty and the anttcIpated hmmg of completIon of 
the PublIc EducatIOn FaCIlIty 

4 The Board shall venfy that adequate Impact Fee funds are or wtll be 
avrulable from the Impact Fee account for the speCIfied PublIc EducatIOn 
Faclhty 

D Refunds 

1 ElIgIbIlIty for Refund 

a. Exprrahon or RevocatlOn of Certlficate of Occupancy or Approval 
An Apphcant who has paId the Impact Fee for a new DwellIng 
Umt for whICh the necessary certIficate of occupancy approval has 
exprred or for wluch the certlficate of occupancy approval has been 
revoked shall be ehglble to apply for a refund of the Impact Fee 
paId 

b Frulure of School DIStnCt to Appropnate Impact Fee Funds WIthm 
Tune Lumt The current property owner may apply for a refund of 
the Impact Fee paId by an Apphcant If the School DIStnct has 
faIled to appropnate the Impact Fee collected from the Apphcant 
withm the tIme hmIts estabhshed m SectIons V B 2 and V B 3 

c Decrease m ApphcabJe Impact Fee The current property owner 
may apply for a partIal refund of the Impact Fee paId by an 
ApplIcant If the School DIStnct reduces the amount of the Impact 
Fee for a Pubhc EducatlOn FaCilIty Wlthm 120 days of the effectIve 
date of thts Resoluhon The amount of the refund shan be the 
dlfference between the ongmal fee and the reduced fee 

2 Except as prOVIded m Secnon V D 1 a, refunds shall be made only to the 
current owner of property on wluch the new Dwellmg Umt was proposed 
or occurred 

3 Processmg of ApphcatlOns for a Refund ApplIcatlOns for a refund shall 
mc1ude all mformatIon reqUIred m SectlOn V D 4 Upon receIpt of a 
complete applIcatIOn for a refund, the DIrector shall reVIew the applIcatIon 
and documentary eVIdence subnutted by the ApplIcant as well as such 
other mfonnatlOn and eVIdence as may be deemed relevant, and make a 
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detemunatlOn of whether a refund IS due Refunds by dIrect payment shall 
be made followmg an affirmatIve determmatIon by the Drrector 

4 Appi1catlOns for refunds due to the failure of the School Dlstnct to 
appropnate the Impact Fee collected from the ApplIcant withm the tune 
lImIts establIshed 10 SectlOn V B 2 shall be made on forms proVlded by 
the School Dlstnct and shall be made Wlthm one year followmg the 
eXpIratIOn of such tlme 11mlt The Apphcant shall subrrut (a) eVidence that 
the Apphcant IS the property owner or the duly deSIgnated agent of the 
property owner, (b) the amount of the Impact Fee pard by the ApplIcant 
and receipt eVIdenCIng such payment, and (c) descnptron and 
documentatIOn of the School Dlstnct's fallure to appropnate Impact Fee 
funds for relevant Pubhc EducatlOn FaCIlItIes Refunds shall mclude a pro 
rata share of mterest earned by the Impact Fee account calculated at the 
average annual rate of mterest for each of the years durmg winch the 
Apphcant's Impact Fee was m the account dlVlded by the number of years 
m whIch the Impact Fee was m the account 

SECTION VI APPEALS 

A An appeal from any deCISIOn of the DIrector pursuant to tlns ResolutIOn shall be 
made to the Board proVided, however, that If the nonce of appeal IS accompamed 
by a letter of credit m a fonn satIsfactory to tlte Board m an amount equal to the 
Impact Fee calculated by tlte Drrector to be due, the new Dwellmg Ulllt may be 
permttted or approved 

B The burden of proof shall be on the appellant to demonstrate that tlte declSlon of 
the DIrector IS erroneous 

SECTION VII EXEMPTIONS/w AIVERS 

A Fllmg of ApphcatIon Pentlons for exempttons to tlte apphcatton of these 
procedures or waIvers from the Impact Fee shall be filed Wltlt the Board 

B Effect of Grant of ExemptlOn/WalVer lftlte Board grants an exemption or V.arver 
m whole or m part of the Impact Fee otlterwlse due, tlte amount of the Impact Fee 
exempted or warved shall be proVlded by the School Dlstnct or other appropnate 
body as may be prOVIded m thts Resolutton 

C TImmg of PrOVISIOn of WarvedlExempted Impact Fees The prOVISIon of the 
amount of exempted or warved Impact Fee by tlte School DIstnct or other 
appropnate body to the Impact Fee account shall be made Wlthm a reasonable 
penod of hme consIstent WIth the School DIstnct s capItal Improvements 
program 

11 

44 



SECTION VIII CONFLICT 

To the extent of any confhct between other School DIStnCt resolutIOns and thIS Resoluhon, tros 
ResolutIon shall be deemed to be controllrng, proVIded, however, that thls Resoluuon IS not 
mtended to amend or repeal any eXlstmg School DIStnct resolutIOn or regulatIOn 

SECTION IX SEVERABILITY 

A If any sectIOn, subsectIon, sentence, clause, phrase or portIOn of thIS ResolutIOn IS, 
for any reason, held InvalId or unconstltuuonal by any court of competent 
JunsdlctIon such sectIon, subsectIOn, sentence, clause, phrase or portIon of tlus 
Resoluuon shall be deemed to be a separate, dIStInct and mdependent prOVlSlon 
and such holdmg shall not affect the vahdity of the remammg proVIsIons of tlus 
ResolutIon nor Impatr or nUllIfy the remamder of such ResolutIOn whIch shall 
contInue m full force and effect 

B If the appilcatIon of any prOVIsIon of thIS Resoluuon to any new Dwellmg Urnt IS 
declared to be mValld by a decIsIon of any court of competent JunsdlctIon the 
mtent of the Board IS that such declSlon shall be lumted to the specIfic new 
Dwellmg Urnt unmedlately Involved In the controversy, actlon)or proceedmg In 
wluch such decIsIon of mvahdIty was rendered Such declSlon shall not affect, 
ImpaLr, or nUllIfy thls ResolutIon as a whole or the applIcatIon of any prOVISIOn of 
tlus ResolutIOn to any other new Dwellmg Urnt 

ADOPTED tlus 22nd day of June 2009 

SCHOOL DISTRICT NO 2 OF DORCHESTER 

COUN~ 

BY~ 
Charr 

ATTEST 

~ 
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STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

The Home Budders Association of South 
Carohna and the Charleston-Tn dent Home 
Budders AssoclatJon, Inc , 

Plaintiffs, 

v 

School Dlstnct No 2 of Dorchester County 
and the Board of Trustees for Dorchester 
School District No 2, 

Defendants 

IN THE COURT OF COMMON PLEAS 

2009-CP-18-2764 

DEFENDANTS' MOTION FOR 
JUDGMENT ON THE PLEADINGS AND 

MEMORANDUM IN SUPPORT 

TO PLAINTIFFS AND PLAINTIFFS' ATTORNEYS 

PLEASE TAKE NOTICE that School Dlstnct No 2 of Dorchester County and the Board 

of Trustees for Dorchester School Dlstnct No 2 ("Defendants") hereby move pursuant to Rule 

12(c) of the South Carohna Rules of CIVil Procedure for Judgment on the pleadings on the 

grounds that 2009 S C Acts 99 Violates neither South Carohna Constitution, Art III, § 34 (IX) 

nor Art VIll, § 14 (6) 

PROCEDURAL/FACTUAL BACKGROUND 

On February 26, 2009, the South Carohna General Assembly passed Senate Bill 235 

which became 2009 S C Acts 99 (the "Act") The Act, which IS quoted In Its entJrety In 

PlaintIffs' Complamt, provides the followmg SynOPSIS 

SYNOPSIS AN ACT TO AUTHORIZE THE BOARD OF TRUSTEES FOR 
DORCHESTER SCHOOL DISTRICT NO 2 TO IMPOSE AN IMPACT FEE 
ON ANY DEVELOPER FOR EACH NEW RESIDENTIAL DWELLLING 
UNIT CONSTRUCTED BY THE DEVELOPER WITHIN THE SCHOOL 
DISTRICT TO PROVIDE THAT THE FUNDS ONLY MAY BE USED FOR 
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THE CONSTRUCTION OF PUBLIC EDUCATION FACILITIES FOR 
GRADES K-12 WITHIN THE DISTRICT AND FOR THE PAYMENT OF 
PRlNClP AL AND INTEREST ON EXISTING OR NEW BONDS ISSUED BY 
THE DISTRICT. AND TO PROVIDE THAT THE IMPACT FEE SHALL BE 
SET AT AN AMOUNT NOT TO EXCEED THE COST THAT EACH 
ADDITIONAL DWELLING UNIT IMPOSES ON THE SCHOOL DISTRICT 
FOR PUBLIC EDUCATION FACILITIES 

(plamtlffs' Complamt, 1 7) 

As mdlcated m the SynOpSIS. the Act authonzes the Board of Trustees for Dorchester 

School DIstnct No 2 (the "Boardtt
) to Impose an unpact fee on developers of new resIdential 

dwelling UOIts wnhm Dorchester County School Dlstnct No 2 (the "School Dlstnct") for 

residential COnstructiOn. The Act provldes that funds so collected must be held m a separate 

mterest beanng account and must be appropnated only for (1) the construction. mcludJDg 

preparatlon costs, of new publac education faClhtles for grades K-12 Wlthm the School Dlstnct, 

and (2) the payment of pnnclpal and mterest on existing or new bonds ISSUed by Dorchester 

School Dlstnct No 2 for the construction of pub lac education faclbtles for grades K-12 Secbon 

I, Paragraph G of the Act lmuts the Impact fee to an amount not to exceed $2,500 per dwelling 

umt 

On June 23, 2009, the Board enacted a resolutlon on behalf of the School Dlstnct 

estabhshtng and adopbng a pubhc faCIlities Impact fee of 52,SOO per dwelhng UOlt Thus, the 

Resolunon IS consistent WIth the Act WhiCh, as stated above, hmlts the Impact fee to an amount 

Unot to exceed the cost that each addItional dwellmg umt Imposes on the school dlstnct for 

publIc education" and specifically Imposes a 52,500 hmlt per dwelhng umt As stated In the 

Resolution, a study by In Re Fmanclal, LLC determmed that new reSIdential development on 

average (Dwelhng Umts) generates a demand for Public Education Facdltles of 5 students per 

Dwelling urut The Resolution explams as follows 
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Thus, a resIdential development of 1,600 DwellIng UOlts IS expected to result m 
800 students At the $2,500 Impact Fee per Dwellmg UOlt, a total of 1,600 
Dwelhng UOlts would produce total Impact Fees of $4,000,000 The cost of a 
single Pubhc EducatIon Faclhty for 800 students IS estlmated to be $22,870,000 
which IS the product of the 90,000 square feet required for such a facIhty 
multiphed by the now prevall10g constructlon/equlppmg cost per square fool 
Thus. the amount of the Impact Fee authonzed herem 15 slgOlficantly less than 
the cost of the PublIc Education FaCIlities the School Dlstnct might be expected 
to proVIde by VIrtue of new resIdentIal development 

ResolutIon, Section IV. B 1 

In addItion to b11l1t1Og ll}e fee Imposed on developers of new residential construction m 

the School DIstrIct, the Act prOVIdes for an appeal process and bmlts the Act s application to 

new reSidentIal constructIon whIch has not been ISSUed a cerllficate of occupancy 

On September 29, 2009 by The Home Builders AsSOclatton of South Carobna and the 

Charleston-Tndent Home BUilders AssOCIation, Inc ("PlaintIffs") filed a Complamt 10 wluch 

they contend that the Act's apphcatlon '"to a single school dlstnct WithOut any pecuhar or umque 

condItiOns. resulting an Special treatment, VIolates ArtIcle Ill, § 34 (hmltlng "speciallegIslallon") 

and Article VIII, § 14(6) (requtnng stateWide uOlfonOlty) .. (Complaint, 11 23) Contrary to 

PlamtIffs' allegations, the Act and Its application are clearly authonzed by South Carohna 

Supreme Court precedent leav10g no legally Viable claim which could entitle Pla10llffs to the 

relief requested 

STANDARD OF REVIEW 

Pursuant to South Carolma CIvil Procedure Rule 12(c), SCRCP, "any party may move 

for Judgment on the pleadmgs II A motIon for Judgment on the pleadmgs tests not whether 

PlaintIffs WIll prevatl on the ments, but whether Plamtlffs have stated a legally Viable clatm 

Where the pleadings are fatally deficlent m substance or fatl to state a cause of actlon m favor of 

the plamtlff and against the defendant, Judgment on the pleadings IS proper Rosenthal v Unarco 
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Industrzes Inc, 278 S C 420, 297 S E 2d 638 (l982) (judgment on the pleadings was proper m 

dismIssing plamtIffs challenge to constItutIOnalIty of state door closmg statute) The allegahons 

of the pleadmgs establIsh that the statute IS constitutIOnal under South Carolina Supreme Court 

precedent and the defendants are entItled to Judgment regardless of the outcome of any rusputed 

facts 

In constn.llng an act of thp. Gt"neral AsserrblY ' .. 11 reasonable doubt mu~t be resolved In 

favor of the conshtuhonalIty of the act If a constltutIonal constructIOn of a statute IS pOSSible, 

that constructlon should be followed m lIeu of an unconstltuhonal constructIon' Crow v 

McAlphme 277 S C 240 242 285 S E 2d 355 (1981) (quotmg Bauer v South Caro/lna State 

Housmg Authority 271 S C 219 226 246, 246 S E 2d 869 (1978» The ConstItutIon and all 

laws concermng local govenunents are to be hberally construed m the local enttty's favor S C 

ConstItutIon, Article VIII, § 17 In addition the Court must give great deference to the 

legislatively created clasSificatIOns m the statute and must sustain them If they are not plamly 

arbitrary or If any reasonable hypothesIs can be found to support them Foster v S CD H P T 

306 S C 519 413 S E 2d 31 (1992) Indeed "[t]hose attackmg the valIdity of the legislatIon 

have the burden to negate every conceIVable basiS whIch might support It not Just those beheved 

to be m the rrunds of the General <\ssembly at t't.e hme of Its p~.ssage Lee v Dept of Natural 

Resources, 339 S C 463,530 S E 2d 112 note4(2000)(cltmg Federal CommunicatIOns Comm'n 

v Beach Communlcatzons Inc 508 US 307 (1993» 

[The Court) Will not declare a statute unconstltutlonal as a special law unless ItS 

re.pugnance to the ConstltutlOnalls clear beyond a reasonable doubt Medical Society of South 

Carolma v Medical University of South Carolrna 334 S C 270, 279 513 S E 2d 352, 357 

( 1999) (emphasIs added) [The Court] Will not overrule the legislature s Judgment that a specIal 
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law IS necessary unless there has been a clear and palpable abuse of legIslatIve dIscretIon II ld, 

513 S E 2d at 357 (emphasis added) 

ARGUMENT 

I THE Ac:r DOES NOT VIOLATE ARTICLE UI, § 34(1X) 

ArtIcle III, § 34(IX) of the South Carolma Constitution prohibits the South Carolma 

General Assembly from passing a spec1al law where a general law can be made apphcable The 

Supreme Court of South Carolma has e'<plamed that ArtJcle III, § 34(IX) does not proJublt all 

special legislation In Bradley v Cherokee School DlStrlCl No One of Cherokee County, 322 

S C 181,470 S E 2d 570 (1996), the South Carobna Supreme Court considered whether an act 

allOWing a particular school distrIct to Impose a sales tax was unconstltutlOnal special legtsJatlon 

pursuant to ArtIcle III, § 34(1X) The Supreme Court concluded 

A law that IS special only m the sense that It Imposes a lawful tax hmlted m 
appllcatlon and inCidence to persons or property Wlthln a certain school dlstnct 
does not contravene the prOVISIOns of ArtIcle nIt § 34(IX) Hay v Leornard.212 
S C 81, 46 S E 2d 653 (1948) individual <hstncts may Impose a legal tax 
hm1ted In appitcatlon and inCIdence to persons or property Wlthm the prescnbed 
area. Sh,ll,to v Spartanburg, 214 S C 11,51 S E 2d 9S (1948) 

In the present case, the Act authonzes the Board to nnpose an Impact fee on any 

developer for each new residential dwellIng umt constnlcted by the developer WIthin the school 

dlstnct The funds may only be used for the benefit of pubhc educatlon facilitIes Within the 

diStriCt, Ie., (1) for the construction of pubhc education faclhnes for grades K-12 Wlthm the 

district. and (2) for the payment of pnnclpal and Interest on eXIsting or new bonds ISSUed by the 

dIstrict Substitution of the sales tax In the Cherokee School DlStncl No One case With the 

Impact fee here provides a fact Situation Identical to that approved by the South Carohna 

Supreme Court In ItS 1996 declSlon quoted above The controlling legal pnnclple IS equally 

applicable In that the Impact fee IS hmlted to persons or property Wlthm the school dlstnct for the 
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benefit of all persons resld10g wlt1un the school dlstnct Just as the sales tax was m the Cherokee 

School DIStrict No One case 

The decision 10 that case clanfies the holdmg of the South Carolma Supreme Court In 

Horry County v Harry County HIgher Educ Comm n, 306 S C 416,412 S E 2d 431 (1991) In 

Harry County, the Court addressed the constitutionality of an act allowmg the Horry County 

Higher Education Commission to levy an ad valorem tax which benefited only one mstltutlon of 

nigber learnmg Coastal Ca'"01t"la Umver:tlty The Court determmed that because the legJslatIon 

an question applIed to only one county and benefited only one InstitUtion, the legislation vlolated 

Arttcle lII, § 34(IX) The Cherokee School DlStnct No One deciSion explamed that ID the Horry 

County case "the funds collected from the tax were not used for the benefit of all persons 

reslClmg wIthIn the area " Cherokee School DIStrict No One, 470 S E 2d at 572 Applymg that 

explanation to the hold1Og 10 Horry County demonstrates the Court's concern that Coastal 

Carohna Umverslty, an 1Ostltutlon of higher learnang, was SIngled out for "special treatment" 

Smular facts are not present here The proceeds of the Impact fee are used exclUSively 

for the School Dlstnct Just as the proceeds of the sales tax are used exclUSIVely for Cherokee 

School Dlstnct No One What distinguishes the Horry County deciSion IS the fact that Coastal 

Carolma Umverslty, an Instltutlon of lugher leammg. was the benefiCiary of the ad valorem tax 

leVIed there The facts presentea m thiS case are on poml With those m Cherokee School DlStnct 

No One In Cherokee School DIS/Tlct No One, the Court Cited With approval the language In 

Horry County that "Article III, § 34 (IX) does not prohibit all special legislation It Cherokee 

School DIStrict No One, 470 S E 2d at S72 The dlstmgUlshlng characteristics of the present Act 

With the one considered by the Court an the Horry County case anfonns that the present Act 

passes consttbltJonal muster and the one 1D Horry County could not 
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Unhke the Act In the Harry County case and like the Act approved by the Court m 

Cherokee School DIStrict No One the Act 1D the present case IS taIlored to benefit the entire 

school distnct and all of the pubhc schools Wlthm the dlstnct, as opposed to one particular 

educational mstltutlon Moreover, the sales tax In Cherokee School DlSmcl No One and the 

Impact fee here IS IUDlted 1D tlus mstance to residential dwelhngs wIthIn the school dlstnct for 

the benefit of the residents withIn the school dlstnct Unlike the Harry County case, the sales tax 

In Cherokee School Dutnct No Olle a.ld the Impact fee at lssue are Imposed exclusJvely for 

their respective school dlstncts and not for a singular InstatutIon of higher education 

The pubbc educatIon Improvements necessitated by rapid population growth wluch the 

Impact fee IS deSigned to faclbtate necessanly benefit those who are obhged to pay because the 

proceeds are for the benefit of the entire distnct For the reasons stated above, the Act IS 

constltutlonal under South Carolina Supreme Court precedent regardless of the outcome of any 

dIsputed facts 

n THE ACI' DOES NOT VIOLATE ART VIII, § 14(6) 

ArtIcle VIII of the South Carolina Constitution deals generally with the creanon of local 

government DavIS v County of GreenvIlle, 322 S C 73, 470 S E 2d 94 (1996) ArtIcle Vm, 

Sectlon 14 bmlts the powers local governments may be granted by state law by provldmg that 

among other thmgs, tlI.1t local go\ernmc.1ts may not set asld~ "the structure and the 

admlrustratlon of any governmental service or functlon, responslblbty for whIch rests With the 

State government or which reqUIres statCWlde UDlfonmty" Art III, § 14(6) 

ArtIcle VIII, Sectlon 6 does not Withdraw adnuDlstratlon of pubhc education from the 

field of local concern Pubhc education has generally been deemed a state function and the 

South Carohna Supreme Court has held "the legIslature has Wide discretion In detenrurung how _ 
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to go about accomphshmg Its duty to 'provlde for the mamtenance and support of a system of 

free pubhc schools" Harry County School D,stnct v Horry County, 346 S C 621,552 S E 2d 

737 (2001) (findmg no VIolatIon of Article VIII, § 14 m notmg the constItutJOnahty of shared 

funding ofpubhc schools by local and state revenues) South Carolma Supreme Court precedent 

10structs that ArtIcle vm, § 14 does not requIre umfonmty 10 the fund10g ofpubhc educatIon by 

foreclos1Og local revenue streams See Harry County School DlStTlct, 522 S E 2d at 743 cItmg 

R:chland County v Campbell, 294 S C 346,349. 364 S E 2d 470, 471-72 (1988) (upboldmg 

constltutlonahty of shared fundmg of pubhc schools by local and state revenues as set forth In 

the Education Fmance Act) As noted above. the Supreme Court has recoglllzed the authonty of 

the legislature to enact legislatIon that allows local govemmg bodies. mcludmg school chstncts 

to Impose fees for the benefit of pubbc education See Cherokee School District No One, 470 

S E 2d at 570 As also noted abov~ the Supreme Court has long recogruzed the authonty of the 

Legislature to enact special legislation for school dlstncts 10 areas beyond finance Article VIII, 

§ 14 does not foreclose the fund10g of publIc educatIon from local concern and any such 

construction of thIS ConstItutional prOViSion as advocated by Plamtlffs would contravene the 

longstandmg law of thiS State See Horry County School DlStnct, 552 S E 2d at 737 (2001) 

Plamtdfs have faIled to allege facts suffiCIent to show any constitutional mfinnlty of the 

present Act under Artlcle vm. § 14 "A legislatIve enactment Will not be declared 

unconstitutional unless Its repugnance to the constItutIon IS clear and beyond a reasonable 

doubt" UniversIty o/Soulh Carolma v Mehlman. 245 S C 180, 139 S E 2d 771 (1964) 

CONCLUSION 

Based on the foregomg. Defendants respectfully request that thiS Court grant this MotIon 

for Judgment on the Pleadmgs and dlSllllSS Plamtlffs' Complamt. 
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Janu~2~,2010 
Charleston, South Carohna 

Respectfully submitted, 

cM~~~ Charlton deSaussure, Jr 
Marvtn D Infinger 
AnneR Rosen 
HAYNSWORTH SINKLER BOYD, P A. 
134 MeetlOg Street, Third Floor 
Charleston, SC 29401-2240 
Telephone 843-722-3366 
Facsimile 843-722-2266 

Attorneys for Defendants 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF DORCHESTER ) 

) 
The Home BuIlders AssocIation of ) 
South Carohna and the ) 
Charleston-Tndent Home BuIlders ) 
AssocIatIOn, Inc, ) 

PlamtIffs, 

vs 

) 
) 
) 
) 
) 

School DlStnct No 2 of Dorchester ) 
County and the Board of 
Trustees for Dorchester School 
Dlstnct No 2, 

) 
) 
) 
) 

Defendants ) 
) 

IN THE COURT OF COMMON PLEAS 

CIVIl Action No 2009-CP-18-2674 

Memorandum 
m 

OpposItion to MotIon for Judgment 
On the Pleadmgs 

SCRCP Rule 12( c) 

ThIS Memorandum 

ThIs Memorandum IS respectfully subIDltted on behalf of the Plamtrffs, The Home 

BuIlders AsSOCiatIOn of South Carolma and the Charleston-Tndent Home BuIlders 

ASSOCIatIOn, Inc, m opposlnon the monon of the Defendants School DIStnCt No 2 of 

Dorchester County and the Board of Trustees for Dorchester School DIStnCt No 2, for 

Judgment on the pleadmgs pursuant to SCRCP Rule 12(c) 
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Pnor Pleadmgs 

The pleadmgs before the Court and on wInch the Defendants' motion must be 

decIded are the Complamt of the PlamtIffs, dated September 28th and filed September 29, 

2009, and the Answer of the Defendants, dated October 27,2009 Other than the motIon 

presently before the Court, no other pleadmgs have been filed m thIs action 

The Complamt 

ThIs IS an actIon for a declaratory Judgment and mJunctIve relIef seekIng to 

prohIbIt the Defendants from Imposmg and collectmg a school Impact fee on new 

resIdential construction on the grounds that the Act of the General Assembly wInch 

became law Without the Governor's sIgnature, 2009 S C Acts 99 (the "Act"), 

authonzmg such fees IS unconstitutional because It IS lImIted to a smgle school dIStnCt m 

vIOlation of the South Carolma ConstItution, m partIcular Art ill, § 34 (lImItmg "specIal 

legIslatIOn") and Art VIII, § 14(6) (requmng stateWide umformIty) 

The Complamt alleges the Defendants do not have unIque fundmg reqUIrements 

Other school dIStncts WithIn the State are slIDllarly sItuated m that they are reqUIred to 

construct or expand facilItIes m order to meet the demands of a growmg populatIOn 

WithIn theIr dIstnCtS It IS further alleged that the purpose sought to be served by the Act 

can be equally fulfilled by general legIslatIOn allowmg all school dlStncts WIthm the State 

of South Carolma to Impose school Impact fees 
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Judgment on the Pleadmgs 

Judgment on the pleadmgs agaInSt the plamtIff IS "a drastIc procedure," Falk v 

Sadler 341 S C 281, 533 S E 2d 350 (S C App 2000), wluch IS only appropnate under 

very lumted cIrcumstances The pnnclples governmg Judgments on the pleadmgs were 

stated by the Supreme Court m Russell v Columbza, 305 S C 86,406 S E 2d 338 (1991), 

as follows 

A Judgment on the pleadmgs agamst the plamtIff IS not proper If there IS 
an Issue of fact raised by the complamt wluch, If resolved m favor of the 
plamtIff, would entItle hIm to Judgment Brown v Unzted Insurance 
Company of Amenca 268 S C 254, 233 S E 2d 298 (1977) A Judgment 
on the pleadmgs IS m the nature of a demurrer Brown, supra All properly 
pleaded factual allegatIons are deemed admitted for purposes of the 
consIderatIon of a demurrer Crowe v DomestIc Loans Inc, 242 S C 310, 
130 S E 2d 845 (1963) When a fact IS well pleaded, any Inference of law 
or conclusIOns of fact that may properly anse therefrom are to be regarded 
as embraced m the averment Crowe, supra Moreover, a complamt IS 
sufficIent If It states any cause of actIon or It appears that the plaintIff IS 
entItled to any relIef whatsoever Baldwm v Sanders, 266 S C 394, 223 
S E 2d 602 (1976) Our courts have held that pleadmgs m a case should be 
construed lIberally so that substantIal JustIce IS done between the partIes 
Mannmg v DIal, 271 S C 79 245 S E 2d 120 (1978) Further, a Judgment 
on the pleadmgs IS consIdered to be a drastIC procedure by our courts U 
S Casualty Company v HIers, 233 S C 333, 104 S E 2d 561 (1958) 

The Defendants m therr motIon seek to have the Court erroneously go beyond the 

clear rule set forth m Russell and engage m a premature weiglung of the eVidence and 

constructIOn of the statute at Issue The Defendants' motIon (p 4) seeks to dIstraCt the 

Court from the Issues at hand and asks It to delve mto burden of proof Imposed on the 

Plaintiffs whIch the Defendants assert IS "beyond a reasonable doubt" and the rules of 

constructIOn to be applIed by the Court whIch the Defendants claim greatly favors the 

constItutIonalIty of the statutes at Issue It may be at tnal that Plamtl.ffs are unable to 

sustam therr burden of proof as to the facts alleged m the complaint or that after 
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cOllSidenng all the properly Introduced eVIdence the trIal court construes the statute at 

Issue agaInst the PlaIntIffs, however, at thIs stage these Issues are not before the Court as 

the alleged facts are deemed true The sole and proper Issue presently before the Court IS 

lImIted to the sImple questIOn "Have the PlamtIffs adequately pled any Issue of fact 

whIch If resolved m theIr favor would entItle them to a prevatlIng Judgment?" 

Argument 

POint 1 The Plaintiffs Have Adequately An Issue of Fact Wh,ch If Resolved In TheIr 
Favor Would Entale Them To A PrevaIling Judgment 

A The South Carohna Constitution Proh,b,ts SpeCIal LeglSlatwn 
Where a General Law Can Be Enacted. 

The South CarolIna ConstItution speCIfically prolnblts speCIal legIslatIOn 

applIcable only to part of the State In ArtIcle ill, § 34, whIch proVIdes In pertInent part 

§ 34 Special laws prohibited 

The General Assembly of thiS State shall not enact local or speCial laws 
concernmg any of the followmg subjects or for any of the followmg 
purposes, to Wit 

*** 
IX In all other cases, where a general law can be made apphcable no 
special law shall be enacted 

It cannot be reasonably dIsputed that the Act presently before the Court only 

permIttIng a smgle dIstrIct to Impose an Impact fee could have easIly been enacted as 

general legIslatIOn allOWIng all school dIStrICtS Impose an Impact fee I In fact a general 

law, the Development Impact Fee Act, allowmg countIes and mumcipalitIes to Impose 

I That general legIslatIon was not enacted IS a result of the dIfferences m the manner m WhICh the General 
Assembly enacts local" and general legIslatlon votmg on the former bemg hmited as a practIcal matter to 
the local legIslators The ConstltutIOnal prohIbItlon agamst speCIal legislatIon where general legIslatIon 
may be made applIcable was mtended to prevent Just thIS sort of legIslatlon WhICh IS not fully conSIdered 
by the legislature and would result m a patch work of differmg legIslatlon across the state 
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lITlpact fees has been enacted, S C Code §§ 6-1-910 et seq The Development Impact 

Fee Act IS not applIcable to school dIStnctS If the LegIslature were so mc1med, It could 

easlly amend the Development Impact Fee Act to mc1ude school dIStncts m addItIon to 

countIes and munIcIpalItIes and afford school dIStnctS the power to Impose lffipact fees 

There IS no ratIOnal basIS to llffilt school lITlpact fees to a smgle school dIstnct as many 

dIstncts around the State are faced With the need to expand as the result of development 

B Educahon IS Not Exempt From the Conshtuhonai Prohlblilon 
AgaInst SpecUl/ LegIS/anon 

In Horry County v Harry County HIgher EducatlOn CommlsslOn, 306 S C 416, 

412 S E 2d 421 (1991), the Supreme Court struck down a speCIal tax for the benefit of 

Coastal Carolma notIng that "legIslatIOn regardmg educatIon IS not exempt from the 

requIrements of ArtIcle Ill, §34(IX)" SCat 419, S E 2d at 423 ThIs holdmg was 

clanfied but not abandoned m Bradley v Cherokee School District No One of Cherokee 

County, 322 S C 181 470 S E 2d 570 (1996), dIscussed mfra, whIch confirmed that 

Harry" concluded that legIslatIOn regardmg educatIon IS not exempt from the 

reqUIrements of ArtIcle Ill, §34(IX), It also found that It does not prohIbIt all speCIal 

legIslatIon," SCat 186, S E 2d at 572 ThIs IS m accord With the plam language of the 

constItutIOnal prohIbItIOn whIch also does not prohIbIt all speCIal legIslatIon, It merely 

prohIbIts specIal legIslatIOn " where a general law can be made applIcable" 

C Brad/ey v Cherokee School DIStrIct No One Is Not Controllmg 

Defendants m therr motIon to dISmISS rely almost entrrely on the Supreme Court's 

declSlon m Bradley v Cherokee School District No One of Cherokee County 322 S C 
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181, 470 S E 2d 570 (1996), findmg that a sales tax lllmted to Spartanburg County dId 

not VIOlate the constltutlonal prolubitIOn agaInst speCIal legIslatIOn The Act of the 

general Assembly m Bradley IS dIstmgUlshable from the Act before the Court m several 

aspects, not the least of wmch IS that the Bradley Act was not appropnate for general 

legIslatIOn 

In Bradley the school dIStnCt was faced With repaymg bonds It was Issllmg 

pursuant to the School Bond Act, S C Code §§ 59-71-10, et seq, an act of general 

legIslatlon applIcable to all dIstnCts In order afford the dlstnct some relIef, the 

LegIslature enacted Act 588, Acts and Jomt Resolutlons, 1994, aptly enntled the 

"Cherokee School DIStnCt No One School Bond-Property Tax RelIef Act," wmch 

specIfically authonzed the ImPOSItIon of a sales tax for a lImIted purpose and tune 

Subject to the reqUIrements of thIS act, the governzng body of Cherokee 
County School DIStrIct 1 may by resolutIOn Impose a one percent sales 
and use tax wIthzn Cherokee County for a specific purpose and for a 
specified perIOd of tzme to collect funds to be used to pay debt servIce on 
general oblzgatzon bonds Issued pursuant to ArtIcle 1 of Chapter 71 TItle 
590/the 1976 Code (School BondAct) 

Act 588 also Imposed other reqUIrements, mc1udmg that the tax only be Imposed after an 

approvmg referendum, based upon a resolunon specIfymg ''the Improvements to be 

fmanced through the ISSuance of' of the bond, ''the maxImum tIme for wmch the tax 

may be Imposed," and ''the mrunmum pnncipal amount of [the] bonds to be Issued 

and repaId With the proceeds of the tax " 

Based on and m complIance With the terms of Act 588 the Cherokee School 

DIStnCt passed the appropnate resolutIOn and the reSIdents of the County approved the 

tax by referendum Thereafter the Bradley plaIntrffs challenged the tax on several 

grounds, mcludmg that It VIOlated Arhcle III, §34(IX) of the S C ConstltutIOn 
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In addressIng the applIcatIOn of ArtIcle III, §34(1X) to Act 588 the Supreme Court 

held that wInle educatIOn IS not lIDIDune to the constitutIOnal stnctures of ArtIcle III, 

§34(1X), see dlscusszon above, "[a] law wInch IS speCIal only In the sense that It lIDposes 

a lawful tax lumted In applIcatIOn and IncIdence to persons or property Wlthm a certaIn 

school dIStnCt does not contravene the prOVISIOns of ArtIcle III, §34(1X)"[ emphasIS 

added and CItation oIDltted] Seat 7, S E 2d at 572 The Act before thIs Court dIffers 

substantially from Act 588 to such a degree that It IS constItutIOnally defective 

The Act before the Court IS not SpecIal only because It lIDposes a lawful tax on 

persons or property Wlthm a sIngle school dIstnct, It IS speCIal In several other aspects 

FITSt, the sales tax under Act 588 was authonzed for the purpose of asSIstIng the 

Cherokee School DIstnCt In repaymg preVIOusly Issued revenue bonds authonzed by the 

School Bond Act, wlnch grants the power to Issue bmds to all dIStnCts The bonds Issued 

by the Cherokee School DIStnCt are unIque to that dIstrIct and prOVISIons for therr 

repayment would not lend themselves to stateWlde legislation 

Second, In the Act before the Court, unlike Act 588, there IS no llIDltatlOn on the 

use the funds and they may be used not only for the payment of prmcipal and mterest on 

past and future bonds, but for un-bonded construction There IS no reqUIrement that the 

fees be hIDlted to any partIcular project or that they be llIDlted In time 

Tlnrd, m Bradley the Supreme Court found It cntIcal that the tax must be 

" applIed unIformly to all persons and property Wlthm the area affected" Seat 8, 

S E 2d at 572 The Impact fee authonzed by the Act before the Court fruls on both SIdes 

of thIs equation It falls to treat all property Wlthm the dIStnCt equally as It only applIes 

to property subject to new reSIdential construction It does not apply to all persons WlthIn 
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the dIStnct, but only to a "developer" constructmg "resIdentIal dwellmg urut[ s]" 

AlternatIvely, If the Impact fee IS vIewed as a charge or tax on the new home buyer who 

wIll ultimately bear the brunt of the nnpact fee as It WIll be passed on to the buyer by the 

bwlder as any other fee or expense, It falls to be umformly applIed to all persons WIthm 

the dIstnct as It IS only exacted from those movmg mto new constructIOn from Wlthm or 

WIthout the dIstrIct 

Fourth, the sales tax permltted by Act 588 IS a form of taxatIon common through 

out the State The school Impact fee authonzed by the Act before the Court IS llffilted to 

a smgle school dIstnct Other dIstncts may not benefit from tlns source of revenue 

FIfth, Act 588 allowed ImpOsItIon of the tax only after a referendum whIch 

afforded all those who mIght be subject to the tax an opportunIty to vote The Act before 

the Court, on the other hand, allowed for ImplementatIon solely by a resolutIon of the 

Trustees, effectIvely bamng any consIderatIon by those most lIkely to be burdened WIth 

the Impact fee, those persons movmg mto the dIstrIct 

SIXth, on Its face, the Impact fee IS a "fee" and not a tax The language of Bradley 

only refers to a tax, there was no determmatIOn by the Supreme Court that It holdmg 

would apply to fees Therefore, the present case poses a novel Issue as to legislatIOn 

Imposmg speCIal fees Generally, fees are appropnate where the person paymg the fee 

drrectly benefits, the fee IS applIed umformly, the revenue IS used for the speCIfic 

Improvement for whIch the fee IS charged and the revenue does not exceed the cost of the 

Improvement C R. Campbell ConstructIOn Co, 325 S C 235, 481 S E 2d 437 (1997) 

The Impact fee before the Court IS not so llffilted and IS only aVaIlable to a smgle dIStnCt 

As set forth above, makIng the fee state WIde would have been an easIer matter, the 
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LegIslature merely had to amend the Development Impact Fee Act, supra, to rnclude 

school dIStnCtS, that It has not done so further underscores the special nature of the Act 

before the Court 

The Act before the Court IS not specIal only because It ImpOses a lawful tax on 

persons or property WithIn a srngle school dIStnCt, It IS speCIal rn several other regards 

and cannot be construed as fallrng Wlthm the purvIew of Bradley 

D The Act ReqUIres a Factual Examination to Determine Whether It Is a 
SpeczalLaw 

Srnce Bradley IS not controlhng, the Act requIres a factual examrnatIon by the 

Court as to whether or not It IS a SpecIal act" where a general law can be made 

applIcable" ThIs IS the conclUSIOn reached by the Office of the South CarolIna Attorney 

General rn considenng the very Act presently before the Court pnor to the filmg of thIs 

actIon S C A G Op, dated July 7, 2009, Requested by Rep Tracy R. Edge ( a copy of 

which IS annexed hereto) Wlule an Attorney General's OpInIOn IS not brndmg on the 

Court, It does represent an unbIased OpInIOn by one expenenced m the applIcatIOn of the 

S C ConstItutIon The Attorney General's OpInIOn reasoned 

However, we are concerned With the constltutzona/zty of the 
legislatIOn under article III sectIOn 34(lX) Although the Court zn 
Bradley found that article III, sectIOn 34(lX) does not prohibit all speclal 
legzslallon pertaznzng to school districtS, It also recognized as the court 
found zn Horry County, that legislatIOn mvolvmg educatIOn IS not exempt 
from this prOVISIOn Thus, as you suggest we must consider whether the 
legzslatzon constitutes as special law "where a general law can be made 
applicable "s C Const art III, §34(lX) 

In order to determme whether a general law may be made 
app/zcable, we must gam an understandmg of the Leglslature's reasonmg 
for specifically allowmg Dorchester County School D'StrlCt No ;2 to 
lmpose an Impact fee when to our knowledge the Legzslature has not 
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granted such authorzty to any other school district m the State The 
legzslatzon Itself IS devOld of any findmgs as to why Dorchester School 
District No 2 m partlcular should be granted such authorzty Thus we 
would have to gam knowledge of facts surroundmg the passage of the 
leglslatzon to make thls determznatzon This Office, unlzke a court, does not 
have the authorzty to lnvestlgate and make factual determmatzons Op 
S C Atty Gen, August 13 2008 Therefore, we are not m a posltzon to 
determme whether a speclal Clrcumstance eXlsts wlth regard to 
Dorchester School Dlstrlct No 2 to make It lmposslble to create a general 
law and requlre the Legzslature to enact speclal legzslatzon Thls 
determmatzon must ultlmately be made by a court 

The Attorney General's OpmIon concludes With respect to the constItutIOnalIty of the Act 

pursuant to proVISIOns of ArtIcle ill, §34(IX) 

However, after malangfactual determlnatzons as to whether a general law 
can be made applzcable to the lmposltzon of lmpact foes by school 
dlstrlcts, we belzeve a court could find that the legzslatzon vIOlates the 
prohlbltzon on speclallegzslatzon pursuant to artlcle III, sectIOn 34 

F The Complamt Asserts An Issue of Fact Which If Resolved In 
PlamtifjS Favor Would Enhtle Them To A Prevadmg Judgment 

The PlamtIffs have pled that the fundmg requIrements of Dorchester School 

DIStnct No 2 apply equally to many, If not all, other school dIstncts WithIn the State of 

South Carolma, that Dorchester School DIstnct No 2 does not have umque fundmg 

reqUIrements, that other school dIstrIcts WithIn the State are sImIlarly SItuated m that they 

are reqUIred to construct or expand faCIlItIes m order to meet the demands of a grOWIng 

populatIOn WIthm theIr dIStncts, and the purpose sought to be served by the Act can be 

equally fulfilled by general legIslatIOn applIcable to all school dIstncts WithIn the State of 

South Carolma If these are accepted as true for the purposes of thIs motIon, then 

PlamtIffs motIon must be demed, pendIng a full eXamInatIOn of the facts by thIs Court 
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Pomt 2 The Act Must Fall As It Violates the Constztutlonal RequIrement of 
UniformIty 

Art VIII, § 14 of the South Carolma ConstItutIOn provIdes 

§ 14 General law prOVISIOns not to be set aSide 

In enactzng provlslOns requzred or authorzzed by this article, general law 
provlslOns applzcable to the followzng matters shall not be set aside 

(1) The freedoms guaranteed every person, (2) electlOn and suffrage 
qualzficatzons (3) bonded zndebtedness of governmental umts, (4) the 
structure for and the admlmstratzon of the State's Judicial system, (5) 
crzmlnal laws and the penalties and sanctzons for the transgression 
thereof, and (6) the structure and the admlmstratzon of any governmental 
service or function, responslbzlzty for which rests with the State 
government or whIch requIres statewule unifortmty S C Const Ann. Art 
VIII, § 14 (2008)[emphasls added] 

The Defendants m support of therr motIon to mSIlllss tlns actIOn CIte several cases 

for the proposItIon that "[p ]ublIc educatIon has generally been deemed a state 

functIon "With" the legislature havmg WIde dIscretIon "and that" Art VIII, § 14 

does not reqUITe umfomuty m fundIng " Defendants' MotlOn p 8 

ThIs case, however, goes beyond the vanous streams of funds and fundmg 

mechamsms dIscussed m the CIted cases m that It allows an "Impact fee', a fundmg 

source wholly unaVaIlable to other school dIstrICts, even school dIStnCts m the same 

County as Dorchester School DIStnCt No 2 The clear polIcy behmd Art VIII, § 14(6) 

mandatIng umfomuty IS so that all CItIZens of the State will be farrly and equally treated 

WithOut regard to theIr geographIc locatIon WIthm the State WhIle local concerns may 

reqUIre certaIn vanatIons m publIc educatIon fundmg, all schools should be afforded the 

same sources of fundmg from whIch to select The ImpOSItIon of a fee llIDlted to a smgle 

school dIStnCt flIes m the face oftlns polIcy and the plam language of Art VIII, §14(6) 
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Conclusion 

The PlamtIffs have demonstrated that there IS alleged m the pleadmgs suffiCIent 

Issues of fact whIch If resolved m therr favor would entItle them to a prevaIlmg Judgment 

thereby predudmg Judgment on the pleadmgs pursuant to Rule 12(c) of the South 

Carolma Rules of CIvIl Procedure reqmrmg a demal of Defendants' motIon 

ColumbIa, South Carolma 
September lL, 2010 
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SC Bar # 2429 

Gertz & Moore 
1416 Laurel Street 
Post Office Box 456 
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Attorneys for PlamtIffs 
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HENRY McMAsTER 
AITORNEY GENERAL 

July 7, 2009 

The Honorable Tracy R Edge 
Member, House ofRepresentatlves 
PO Box2095 
North Myrtle Beach, South Carolma 29577 

Dear RepresentatIve Edge 

We receIved your letter requestIng an opmIOn of tlus Office as to whether recent legIslauon 
allowmg a partIcular school dIstnCt to levy an nnpact fee CIrcumvents state law SpecIfically, you 
are concerned WIth a blli that passed earlIer m the 2009legIslahve sessIOn estabhshmg a school 
Impact fee m Dorchester County School DIStnCt No 2 In your letter, you proVIded the followmg 
mfonnatlon 

ThIs new local bIll strategy raIses the questIOn whether the General 
Assembly IS procedurally correct m allowmg local bills to crrcumvent 
eXIstIng state laws? The current mterpretatIon ofthe law IS resultIng 
m the General Assembly grantIng the state's 85 school dIStncts the 
abIlIty to nnpose school nnpact fees WIth not restnctlons as to nexus, 
transparency, equalIty, accountabIhty, or proportIonalIty The local 
bIll strategy suggests pOSSIble COnflICts WIth the S C ConstItutlon It 
would appear there are several potenual VIolatIOns of the State 
ConstltutlOn, mcludmg [1] lffiproper delegatlon of taxIng authonty, 
[u] the enactment of specIal legIslatIon where a general law should be 
or IS apphcable, and [m] nnposluon of a tax WIthout the consent of 
the people of or theIr representatIves 

In addltlon, the local optlon bIll strategy appears to be ill COnflIct WIth 
several S C statutes Several statutes that may be appbcable, mclude 
[1] the Development Impact Fee Act, [11] the Home Rule Act, [m] 
local taxmg authonty, [IV] the Development Agreement Act, [v] 
ResIdentIal Improvement Dlstnct Act, and [Vl] the law governmg the 
unposluon of user fees and speCIal taxes 
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Law/AnalysIs 

As you descnbed m your letter, ill February of tlus year the Legtslature passed a bIll 
authonzmg the Board of Trustees for Dorchester School DIstnct No 2 to Impose Impact fees on 
developers constructmg resIdentIal dwellmgs WIthm the school dIStnct S 235, 118th Legs (S C 
2009) The bill, Senate bill 235 (''BIll 235 "), proVIdes, In pertInent part "The Board of Trustees 
for Dorchester School DIStnct No 2 (the "Board") may Impose an Impact fee on any developer for 
each new resIdentIal dwellmg urnt constructed by the developer WIthm the school dIStrIct The fees 
must be paId to Dorchester School DIStnct No 2 or, pursuant to an agreement, to a county or 
murnCIpalIty that pays the fees to Dorchester School DIstnct No 2, pnor to or at the lssuance of a 
certIficate of occupancy for a dwellmg umt" Id As you explamed m your letter, you beheve tlus 
legtslatIon VIolates the South Carolma ConstItutIon 

As stated by our Supreme Court m State v McGner, 378 S C 320,328,663 S E 2d 15, 19 
(2008)/ 

"ThIs Court has long recogruzed that legIslatIve acts are to be 
construed m favor of constltutlonallty and WIll be presumed 
constItutIonal absent a showmg to the contrary" Bailey v State, 309 
S C 455, 464, 424 S E 2d 503, 508 (1992) " 'It IS always to be 
presumed that the LegIslature acted ill good faith and Wlthm 
constItutIOnal hrruts, and tlus declaratIOn of the LegIslature IS a 
conclUSIve findmg of fact and Imports a venty upon Its face whIch 
cannot be unpugned by lItIgants, counsel, or the courts, but IS 
absolutely bIndIng upon all ,,, Scroggle v Scarborough, 162 S C 
218, 231, 160 S E 596, 60 I (1931 ) (quotIng State ex reI Weldon v 
Thomason, 142 Tenn 527, 221 S W 491, 495 (1920)) 
"ConstItutIonal constructIons of statutes are not only JUdICIally 
preferred, they are mandated, a pOSSIble constItutIonal constructIon 
must prevaIl over an unconstItutIonal InterpretatIon " Henderson v 
Evans, 268 S C 127, 132,232 S E 2d 331,333-34 (1977) 

Moreover, only a court, not thIS Office, may declare a statute unconstItutIOnal Op S C Arty Gen, 
February 20, 2009 WhIle thIs Office may comment as to the constItutIonalIty of a statute, It IS solely 
WithIn the proVInce ofthe courts to proclaun a statute unconstItutIonal Therefore, unless and untll 
a court finds otherWIse, a statute remams valId and enforceable 

In your letter, you argue thIS legIslatIOn IS an Improper delegation oftaxmg authonty and It 
Imposes a tax WIthOUt the consent of the people or theIr representatIves Both of these arguments 
are premtsed on the fact that the legIslatIOn Imposes a tax rather than a fee In C R Campbell Const 
Co v CItvofCharleston, 325 S C 235,481 S E 2d437 (1997), our Supreme Court stated that If the 
followmg cntena are satlsfied, a fee IS a valId urufonn SerVIce charge rather than a tax 
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(1) the revenue generated IS used to the benefit of the payers, even If 
the general pubhc also benefits (2) the revenue generated IS used only 
for the specIfic unprovement contemplated (3) the revenue generated 
by the fee does not exceed the cost of the nnprovement and (4) the fee 
IS urnformly Imposed on all the payers 

In a 2006 opmlon, thIS Office conSIdered the valIdIty of a ServIce fee or charge and 
determmed that the resolution of such a questIon mvolves a questton offact Op S C Atty Gen, 
August 24, 2006 "As we stated on numerous occasIOns, only a court, not this Office, may serve as 
a finder of fact and conclUSIvely determme the outcome of a factual Issue " M.. Nonetheless, we 
belIeve m tlus Instance that a court lIkely would find the unpact fee IS a fee rather than a tax 

BIll 235 does not explam who benefits from the revenue generated by the fee However, we 
presume that the developer WIll receIve a speCIal benefit from the constructIon of new schools as 
they Will dIrectly serve the reSIdents of the development and could unprove property values Whtle 
the constructIOn of new schools may also benefit other resIdents Withm the school dIStnct, our courts 
conclude that "[ a] charge does not become a tax merely because the general pubhc obtaIns a benefit" 
Brown v CountyofHony, 308 S C 180,185,417 S E 2d565, 568 (1992) Thus, webeheve a court 
could find the revenue from the fee IS used to benefit the payor 

Accordmg to the legtslatIon, the Board may only appropnate funds from the fee for 

(1) the constructIon, mc1udmg preparatIon costs, of new publIc 
educatton facIlIttes for grades K -12 Wltlun Dorchester School DIstnct 
No 2, and 

(2) the payment of pnnCIpal and mterest on eXIsttng or new bonds 
ISSUed by Dorchester School DIStnct No 2 for the constructIon of 
publIc educatIon faCIlItIes for grades K-12 

Thus, BIll 235 mdicates that the revenue generated may only be used for the constructton and 
preparatton of new schools and to pay down the debt ISSUed for the constructIOn of schools 

BIll 235 does not specIfy that revenue generated by the fee cannot exceed the cost of the 
Improvements Rather, the legtslatton prOVIdes that "[t]he dIStrIct'S board of trustees shall set the 
Impact fee at an amount not to exceed two thousand five hundred dollars per dwellmg urnt" Thus, 
a court would have to ensure that the amount of the fee set by the Board does not exceed the cost of 
the constructIOn and debt ServIce allowed under Its provlSlons 

Lastly, BIll 235 states that the Board may unpose the fee on "any developer for each new 
reSIdentIal dwellmg urnt constructed by the developer Wlthm the school dIstnct " S 235, 118th Leg 
(S C 2009) Therefore, the fee appears to be umformly Imposed on ItS payors As many of the 
cntena for ascertammg that a fee IS a valId umform fee appear to have been satisfied per the terms 
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ofBI11235, we belIeve a court hkely wIll find that the fee IS not a tax However, as we explamed 
above, the detenmnatIOn as to the valIdIty of a fee reqUIres factual determmatIOns As such, a court 
would have to ulomately resolve tms Issue However, we note that on several occasIOns, our 
Supreme Court determmed that Impact fees Imposed by local sewer dIStnCts were valId fees rather 
than a tax See Ford v Georgetown County Water & Sewer DISt ,341 S C 10,532 S E 2d 873 
(2000), J K Const, Inc v Western CarolIna Reg'l Sewer Auth, 336 S C 162, 519 S E 2d 
561(1999) 

Although we belIeve a court IS hkely to find the Impact fee Imposed by BIll 235 to be a fee 
rather than a tax, assunnng the Impact fee IS found to be a tax, we do not belIeve It would consotute 
an Improper delegaoon oftaxmg authonty Our Supreme Court recogruzes that artIcle X sectIOn 6 
of our ConstltutIOn "authonzes delegaoon of the taxmg power to pohuca1 subdIVlsions of the State" 
Crowv McAlpme, 277 S C 240,243,285 S E 2d 355, 357 (1981) Moreover, our Supreme Court 
recogruzes that "school dlstncts and therr governmg boards are generally consIdered polIocal 
subdIVlSIOns of the State and hence may properly be vested WIth the State's taxmg power" Id at 
243-44,285 S E 2d at 357 (cItmg Tucker v Kershaw County Sch DIst, et al ,279 S E 2d 378 276 
S C 401,279 S E 2d 378 (1981), Graham v Charleston County Sch Bd, 262 S C 314,204 S E 2d 
384 (1974), Easler v MayblIDk, 191 S C 511, 5 S E 2d 288 (1939» Thus, If by BIll 235 the 
Legislature delegated taxmg authonty to the Board, we do not belIeve the legIslaoon consotutes an 
unlawful delegatIOn of taxmg authonty 

ArtIcle X sectIon 5 of the South Carolma ConstItutIOn (Supp 2007) proVIdes, m pert1nent 
part ''No tax, SUbSIdy or charge shall be establIshed, fixed, laId or leVIed, under any pretext 
whatsoever, Without the consent of the people or therr representatIves lawfully assembled" Our 
Supreme court mterprets thIs proVIsIon as follows 

Pursuant to S C ConstItutIOn art X, § 5, the power of taxatIOn rests 
With the people of South Carolma who have entrusted tills power to 
the General Assembly Wln1e the General Assembly can delegate Its 
taxmg authonty to a subordmate agency, It can only delegate tills 
power to a body WhICh IS eIther composed of persons assented to by 
the people or subject to the SUpervISOry control of a body chosen by 
the people 

Hagley Homeowners Ass'n, Inc v Hagley Water, Sewer, and Frre Auth, 326 S C 67, 75, 485 
S E 2d 92,96 (1997) Pursuant to act 535 of 1982, members of the Board are elected 1982 S C 
acts 3474 Thus, BI11235 delegates authontyto levy the Impact fee to a body chosen by the people 
As such, assummg that the Impact fee IS a tax rather than a fee, we do not belIeve the legislatIon 
Vlolates artIcle X sectIOn 5 

In addloon to your concerns that BIll 235 Improperly delegates taxmg authonty and Imposes 
a tax WIthOut the consent of the people or therr representatIves, you are concerned that BIll 235 
consotutes speCIal legislatIon Two proVlSIOns m the South Carohna ConstItutIOn prohIbIt the 
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passage of speCIal legIslatIOn ArtIcle VIII, section 7 of the South Carolma ConstItutIOn (1976), 
enacted as part of the home rule amendments to the ConstItutIon, prohIbIts the LegIslature from 
passmg laws for a specIfic county ArtIcle III, sectIon 34(IX) of the South Carolma ConstItutlon 
(1976) proVIdes that no specIal law shall be enacted where a general law can be made applIcable 

In Moye v Caughman, 265 S C 140,217 S E 2d 36 (1975), our Supreme Court consIdered 
the constItutIOnalIty of a statute changIng the method by whIch the boards of trustees for a pamcular 
county school boards are elected The Court deterrruned 

CreatIon of dIfferent prOVIsIons for school dIStnCts does not lIDpmge 
upon the 'home rule' amendment because publIc educatIOn IS not the 
duty of the countIes, but of the General Assembly The General 
Assembly has not been mandated by any constItutIOnal amendment 
to enact legIslatIon to confer upon the countles the power to control 
the publIc school system To the contrary, the command of new 
ArtIcle XI, SectIOn 3, IS 'The General Assembly shall prOVIde for the 
mamtenance and support of a system of free publIc schools ' 

Id at 143, 217 S E 2d at 37 Fmdmg that artIcle VIII, sectIOn 7 solely deals WIth local government, 
the Court held that It IS not applIcable school dIStnctS Accordmgly, the Court upheld the statute as 
constItutIonal 

Subsequently, the Supreme Court addressed the constItutIonalIty of an act allOWIng the Horry 
County HIgher EducatIon COIDInlSSIOn to levy an ad valorem tax Horry County V Horrv County 
HIgherEduc Comm'n, 306 S C 416,412 S E 2d421 (1991) The Court acknowledged thatmpnor 
OplillOns It recogmzed the broad legislatIve power gIven to the LegIslature WIth regard to educatIon 
pursuant to arucle XI of the ConstitutIOn Id at 419, 412 S E 2d at 423 However, the Court 
clanfied that "legIslatlon regardmg educatIon IS not exempt from the requIrements of Arbcle III, § 
34(IX) " Id Fmdmg the legIslatlon m question applIes to only one county and one mstItution, the 
Court concluded that It IS SPecIal legislation Id The Court explamed 

The COIDInlSSIOn adnuts that It IS unaware of any other InstItutlon of 
hIgher education whIch receIves fundmg from ad valorem property 
taxes Imposed on the county m wInch the mstltutIon IS located The 
problem of fundmg for mstItutIOns of hIgher educatIon IS not a 
problem uruque to Coastal Carolma, It IS a problem wInch applIes 
equally to all state funded colleges and unIversItles A genera1law 
could be fashIoned to prOVIde ad valorem property tax fundmg for all 
of these colleges and unIversItIes Further, the record IS devOld of any 
pecuhar local conditIons whIch reqUIre speCIal treatment for Coastal 
Carohna 
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Id at 420,412 S E 2d at 423-24 Thus, the Court found the legIslatIOn VIolates artIcle ill, sectIon 
34(IX) Id at 420412 S E 2d at 424 

In Bradley v Cherokee School Dlstnct No One of Cherokee County, 322 S C 181,470 
S E 2d 570 (1996), the Supreme Court clanfied Its deCIsIons m Moye and Horry County whlle 
consIdermg whether an act allowmg a partIcular school dIstrICt to Impose a sales tax constItutes 
unconstItutIonal speCIal legislatIon pursuant to artIcle III, sectIon 34 The Court explamed 

Horry County dId not overrule Moye and the lme of cases upholdmg 
legislatIon relatIng to school dIStnCtS In Horty County, the County 
was authonzed to levy a tax suffiCIent to pay the mterest and prmcipal 
on bonds ISSUed to finance the actIVItles of the Hony County HIgher 
Educatlon COnlinISSIOn The HQrry act was found to be speCIal 
legIslatIOn because whIle the tax was Imposed on all taxable property 
WIthIn Hony County, the funds collected from the tax were not used 
for the benefit of all persons resIdIng WIthm the area. AddItIonally, 
the funds m!!Qn:y were used solely for the benefit of one mstItutIon 
of hIgher leannng Although the court m HQrry concluded that 
legislatIOn regardIng educatIOn IS not exempt from the requrrements 
of ArtIcle III, § 34(IX), It also found that It does not prohIbIt all 
specIal legislatIon 

Id at 186,470 S E 2d at 572 The Court held "A law that IS SPecIal only m the sense that It unposes 
a lawful tax llIDlted m applIcatIon and mCIdence to persons or property WIthm a certam school 
dIstnct does not contravene the prOVISIOns of ArtIcle III, § 34(1X) " Id Fmdmg the tax unposed by 
the act to be "a lawful tax lImIted m applIcatIon and mCIdence to persons or property m Cherokee 
County," the Court concluded It was not unconstItutIonal speCIal legislatIOn Id at 186,470 S E 2d 
at 573 

The Court m Moye made clear that artIcle VIII, sectIon 7 does not apply to school dIstncts 
Because the legislatIon m questIOn deals speCIfically WIth Dorchester School DIstnct No 2, we do 
not belIeve the legislatIOn VIolates artIcle VIII, sectIon 7 However, we are concerned WIth the 
constItutIonahty of the legislatIon under artIcle III, sectIon 34(1X) Although, the Court m Bradley 
found that artIcle III, sectIon 34(IX) does not prohIbIt all speCIal legislatIon pertammg to school 
dIStrICtS, It also recognIzed, as the court found In Horty County, that legislatIOn InVOlVIng educatIOn 
IS not exempt from thIs prOVISIOn Thus, as you suggest, we must consIder whether the legislatIon 
constItutes as specIal law "where a general law can be made applIcable" S C Const art ill, § 
34(IX) 

In order to determme whether a general law may be made applIcable, we must gam an 
understandmg of the Legislature's reasorung for speCIfically allOWIng Dorchester County School 
DIStrIct No 2 to unpose an unpact fee when to our knowledge, the Legislature has not granted such 
authonty to any other school dIStrIct In the State The legislatIOn Itself IS deVOId of any findmgs as 
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to why Dorchester School DIStnct No 2 ill partIcular should be granted such authonty Thus, we 
would have to gam knowledge of facts surroundmg the passage of the legISlatIon to make thIs 
detemnnatIon ThIs Office, unllke a court, does not have the authonty to mvestIgate and make 
factual determmatIOns Op S CAtty Gen, August 13,2008 Therefore, we are not 1ll a posItIon 
to determme whether a specIal CITcumstance eXIsts WIth regard to Dorchester School DIStnCt No 2 
to make It ImpoSSIble to create a general law and requITe the Legislature to enact specIal legislatIOn 
ThIs detemllnatIOn must ultImately be made by a court 

Nonetheless, we understand that Dorchester County has expenenced a great deal of growth 
m recent years and thIs growth has produced a need to expand and add addItIonal schools 
Accordmgly, the school dlstncts m Dorchester County are faced WIth the problem of how to fund 
the constructIon and expans10n of ItS schools WhIle tlus SItuatIon may support the Legislature's 
passage of the act WIth regard to Dorchester County School DIStnCt No 2, a court could find that 
other school dlstncts m the State are faced WIth SImllar challenges Accordmgly, the reasons for 
allowmg Dorchester County School DIStnct No 2 to Impose an Impact fee would not be uruque to 
that partIcular school dIStnct Therefore, a Court may find that a genera1law could be fashIoned to 
proVIde all school dlstncts WIth the abIhty to Impose Impact fees m order to fund the constructIon 
and expanSIOn oftherr schools 

In addItIon, you argue that genera1law not only could be, but IS appbcable through the South 
Carolma Development Impact Fee Act S C Code Ann §§ 6-1-910 et seq (2004) ThIs act 
essentially allows countIes and mumClpaltbes meetIng certam cntena to Impose an unpact fee to 
fund the constructIOn of speCIfied mfrastructure projects These prOVlSlons do not allow school 
dlstncts to Impose Impact fees and the Infrastructure projects lIsted do not mclude constructIon or 
expansIOn of schools Thus, thts act prOVIdes evIdence that not only IS It pOSSIble to create general 
law that 1S apphcable to govern Impact fees, but the LegIslature has already taken actIon to proVIde 
such legislatIon WIth regard to countIes and mUnICIpalItIeS Accordmgly, based on our lImIted 
knowledge of the facts and crrcumstances surroundmg the passage ofBI11235, we belIeve a court 
could find that It VIOlates artIcle nr, sectIOn 34 of the South Carolma ConstttutIon However, as we 
explamed above, thIs determmatIOn must ultImately be made by a court and the act IS valId unless 
and untIl a court makes thts detemunatIOn 

In addItIon to your concerns as to BIll 235's constItutIOnal1ty, you also expressed your 
concern that It appears to be ill confhct WIth several South Carolma statutes You mdIcate that the 
legislatIon conflIcts WIth the Development Impact Fee Act, the Home Rule Act, local taXIng 
authonty, the Development Agreement Act, the ResIdentIal Improvement DIStnCt Act, and laws 
govemmg the ImpOSItIon of user fees and SpecIal taxes On numerous occasIOns, our courts 
recogmzed that the Legislature has the authonty to enact any law not prohIbIted, expressly or by 
clear ImplIcatIon, by the State or Federal ConstItutIOns Umsys Corp v South CarolIna Budget and 
Control Bd DIV of General SerVIces, 346 S C 158, 169,551 S E 2d 263, 269 (2001) Moreover, 
the Legislature has the plenary power to amend statutes SImmons v GreenVIlle Hosp System, 355 
S C 581,586,586 S E 2d 569, 571 (2003) Thus, If the legislatIon m questIon does not VIolate the 

73 



The Honorable Tracy R Edge 
Page 8 
July 7, 2009 

ConstItutIOn, the Legislature has the authonty to adopt It despIte the fact that It may confhct WIth or 
amend eXlstmg law 

ConclUSIOn 

We understand you are concerned that recently passed legislatIOn gIvmg Dorchester County 
School DIStnct No 2 the authonty to Impose an Impact fee runs afoul of several constltutIOnal 
proVISIOns Although we do not belIeve the Impact fee allowed by BIll 235 constltutes a tax rather 
than a fee, If It were consIdered a tax, we are of the op1ll1on that It lIkely does not constltute an 
lIIlproper delegatIOn of taxmg authonty by the Legislature or an lIIlposition of a tax Without the 
consent of the people or therr representatlves Furthermore, because our Supreme Court determmed 
m Moye that amcle VIII sectIon 7 of the ConstltutIon, prohIbIting the enactmertt of specIal 
legislatIOn for countles, does not apply to school rustncts, we do not beheve BIll 235 IS 
unconstltutIOnal speCIal legislatIon pursuant to thIs proVISIOn However, after miling factual 
deterrmnations as to whether a general law can be made applIcable to the ImpOSItion of lIDpact fees 
by school dtstncts, we beheve a court could find that the legislation VIolates the prohIbItion on 
speciallegIslatlon pursuant to artIcle ill, sectlon 34 Nonetheless, thIs detennmatlOn must be made 
by a court and unless or unttl thIs detennmation IS made, the legtslabon remams valId and 
enforceable 

In additlon, to your concerns surroundmg the constItutlonahty ofBIll23 5, we understand you 
are also concerned that It conflIcts With State law Because the Legislature has the authontyto enact 
or make amendments to legislatIon that are not contrary to the Constltution, we do not belIeve the 
fact that the legislatIOn confhcts With eXIstIng State law tmpacts Its valIdIty 

REVIEWED AND APPROVED BY 

IbJ!),~ 
Robert D Cook 
Deputy Attorney General 

Very truly yours, 

Henry McMaster 
Attorney General 

~cI17~, 
By Cydney M MillIng 

AsSIstant Attorney General 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF DORCHESTER ) 

) 
The Home Bwlders AssociatIon of ) 
South Carolma and the ) 
Charleston-Tndent Home BuIlders ) 
AsSOCiatIon, Inc, ) 

) 
PlamtIffs, ) 

) 
vs ) 

) 
School Dlstnct No 2 of Dorchester ) 
County and the Board of ) 
Trustees for Dorchester School ) 
DlStnct No 2, ) 

) 
Defendants ) 

) 

IN THE COURT OF COMMON PLEAS 

CIVIl ActIon No 2009-CP-18-2674 

PlamtIffs' Monon to Amend 
or Reconsider Judgment ~ ~ 

~ ::-t\ 
SCRCP Rule 59(e) ~.; '-;0 

\._ -;::- ~ :,...J. 

c::) ~..p ~ ~C; \ ~ 
~~ _ cP " 
\"!~ c'1 
'f;~ ~ -;. ~ 
"P~ 1 ~-y 

~~~ ~ ..4 

~\ ~ 
.L 

TO School DIStrIct No 2 of Dorchester and the Board of Trustees for 

Dorchester School DIStnCt No 2 and theIr attorney 

YOU WILL PLEASE TAKE NOTICE that the Plamtrffs hereby move 

the Court pursuant to SCRCP Rule 59(e) to reconsIder and amend ItS 

Order Grantmg Defendants' Monon for Judgment on the PleadIngs (the 

"Order") upon the follOWIng ground 

The Order fmds that "The substitutIOn of the sales tax m the 

Cherokee Sclwol Dzstnct No One case With the Impact fee here prOVides a 

fact situatlon Identlcal to that approved by the South Carolma Supreme 

Court m Its 1996 deCISIon quoted above"1 (Order, p 6) ThIS fmdmg 

falls to address the numerous dIstIngulshmg legal and factual Issues 

1 
1 Bradley v Cherokee Sclwol Dzstnct No One of Cherokee County, 322 
S C 181,470 S E 2d 570 (1996) ("Cherokee) 
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enumerated In PlamtIffs' Memorandum In OpposItIon to Motion for 

Judgment on the Pleadmgs 

The Act of the general Assembly m Bradley IS dIstmgwshable from the 
Act before the Court m several aspects, not the least of whIch IS that the 
Bradley Act was not appropnate for general legislatIOn 

In Bradley the school dIstnCt was faced With repaymg bonds It 
was ISSwng pursuant to the School Bond Act, S C Code §§ 59-71-10, et 
seq, an act of general legislatIOn applIcable to all dtstncts In order afford 
the dIstnCt some rebef, the Legislature enacted Act 588, Acts and Jomt 
ResolutIons, 1994, aptly entItled the "Cherokee School DIstnCt No One 
School Bond-Property Tax Rebef Act," whIch specrfically authonzed the 
ImpOsItIon of a sales tax for a llIDlted purpose and tIme 

Subject to the requirements of this act, the governmg body of 
Cherokee County School D,stnct 1 may by resolutlOn zmpose 
a one percent sales and use tax wzthm Cherokee County for a 
specific purpose and for a specified perlOd of tzme to collect 
funds to be used to pay debt service on general oblzgatzon 
bonds lssued pursuant to Artzcle 1 of Chapter 71, Title 59 of 
the 1976 Code (School Bond Act) 

Act 588 also Imposed other reqUIrements, mcluclmg that the tax only be 
Imposed after an approvrng referendum, based upon a resolutIon 
specrfymg ''the Improvements to be financed through the Issuance of' of 
the bond, ''the m3X1IDum tIme for whIch the tax may be Imposed," and 
''the m3X1IDum pnnclpal amount of [the] bonds to be Issued and repaid 
With the proceeds of the tax " 

Based on and m complIance With the terms of Act 588 the 
Cherokee School DIstnct passed the appropnate resolutIon and the 
resIdents of the County approved the tax by referendum Thereafter the 
Bmdley plamtIffs challenged the tax on several grounds, mcludmg that It 
VIolated ArtIcle III, §34(IX) of the S C ConstItutIon 

In addressmg the applIcatIon of ArtIcle III, §34(IX) to Act 588 the 
Supreme Court held that whIle educatIon IS not Immune to the 
constItutIonal stnctures of ArtIcle III, §34(IX), see d,scusslOn above, "[a] 
law whIch IS SpecIal only m the sense that It Imposes a lawful tax hmIted 
m applIcatIon and mCldence to persons or property WIthm a certaIn school 
dIStnCt does not contravene the proViSIOns of ArtIcle III, 
§34(IX) "[emphasis added and CItatIon OmItted] SCat 7 S E 2d at 572 
The Act before thIs Court dIffers substantIally from Act 588 to such a 
degree that It IS constItutIonally defectIve 
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The Act before the Court IS not specIal only because It unposes a 
lawful tax on persons or property WIthIn a smgle school dIstnCt, It IS 
specIal m several other aspects 

FIrst, the sales tax under Act 588 was authonzed for the purpose of 
asSIStmg the Cherokee School DIStnCt m repaymg prevIOusly Issued 
revenue bonds authonzed by the School Bond Act, wruch grants the power 
to Issue bmds [SIC] to all dIstnCtS The bonds Issued by the Cherokee 
School DIStnCt are umque to that dIstnct and proVISIOns for theIr 
repayment would not lend themselves to stateWIde legIslatIOn 

Second, m the Act before the Court, unlike Act 588, there IS no 
hmItahon on the use the funds and they may be used not only for the 
payment of pnnclpal and mterest on past and future bonds, but for un­
bonded constructIOn There IS no reqUIrement that the fees be lImIted to 
any partIcular project or that they be lnnIted m tune 

Thrrd, m Bradley the Supreme Court found It cntIcal that the tax 
must be" applIed UnIformly to all persons and property WIthm the area 
affected" Seat 8, S E 2d at 572 The Impact fee authonzed by the Act 
before the Court faIls on both SIdes of tlns equatIon. It faIls to treat all 
property WithIn the dIstnct equally as It only appbes to property subject to 
new reSIdentIal constructIon It does not apply to all persons WIthm the 
dIstnct, but only to a "developer" constructIng "reSIdentIal dweIImg 
umt[s]" AlternatIvely, Ifibe Impact fee IS VIewed as a charge or tax on the 
new home buyer who Will ultImately bear the brunt of the Impact fee as It 
will be passed on to the buyer by the bwlder as any other fee or expense, It 
fwls to be umformly applIed to all persons WithIn the dIstnct as It IS only 
exacted from those movmg mto new constructIon from WIthIn or Without 
the dIStnCt 

Fourth, the sales tax permItted by Act 588 IS a form of taxatIon 
common through out the State The school Impact fee authonzed by the 
Act before the Court IS IIrruted to a smgle school dIstnCt Other dIstnCts 
may not benefit from tlns source of revt.nue 

FIfth, Act 588 allowed unpositIon of the tax only after a 
referendum wruch afforded all those who rrught be subject to the tax an 
opportumty to vote The Act before the Court, on the other hand, allowed 
for ImplementatIon solely by a resolutIon of the Trustees, effectively 
barrmg any consIderatIon by those most lIkely to be burdened With the 
unpact fee, those persons movmg mto the dIstnCt 

SIXth, on Its face, the Impact fee IS a "fee" and not a tax The 
language of Bradley only refers to a tax, there was no deterrrunatIon by the 
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Supreme Court that It [SIC] holdmg would apply to fees (PlamtIffs' 
Memorandum, pp 5-7) 

PlamtIffs respectfully move the Court to reconsIder ItS f"mdmgs 

and to rule upon the dIStInguIShIng Issues between Cherokee (ajkja 

Bradley) and the mstant case and to amend ItS Order accordmgly 

Columbia, SC 
Apnl6, 2011 

MY SUbIDItted, 

ckA Gertz 
# 2429 

GE &MOORE 
14 6 Laurel Street 
Post Office Box 456 
Columbia, South Carolma 29202 
(803) 252-1524 
Attorney for Plamtlffs 

4 
78 



ACT 588 

AN ACT TO ENACT THE CHEROKEE COUNTY SCHOOL DISTRICT 1 SCHOOL 
BOND-PROPERTY TAX RELIEF ACT 

Be It enacted by the General Assembly of the State of South Carolma 

CItatIOn of act 

SECTION 1 ThIS act may be cIted as the Cherokee County School DIstnct 1 School Bond­
Property Tax Rehef Act 

Tax may be leVIed 

SECTION 2 Subject to the reqUIrements of thIS act, the governmg body of Cherokee County 
School DIStnCt 1 may by resolutIon Impose a one percent sales and use tax withm Cherokee 
County for a speCIfic purpose and for a speCIfied penod of tIme to collect funds to be used to pay 
debt servIce on general obhgatIOn bonds Issued pursuant to ArtIcle 1 of Chapter 71, TItle 59 of 
the 1976 Code (School Bond Act) 

Resolution 

SECTION 3 (A)(1) The governmg body of Cherokee County School DIStnCt 1 may vote to 
Impose the tax authonzed by thIs act, subject to a referendum, by enactmg a resolutIOn The 
resolutIon must speCIfy 

(a) the Improvements to be financed through the Issuance of general obhgatIOn bonds of the 
school dIstnct together WIth the ImpOSItIon of the tax, 

(b) the maXImum tIme, stated m calendar years or calendar quarters, or a combmatIOn of them, 
not to exceed twenty years, for whIch the tax may be Imposed, and 

( c) the maxImum pnncipal amount of general obhgatIOn bonds to be Issued and repaid WIth 
proceeds of the tax 

(2) The findmgs proVIded m Item (1) may be mcorporated WIthIn a resolutIon of the governmg 
body of Cherokee County School DIStnCt 1 callmg for a referendum upon the questIOn of the 
Issuance of general obhgatIOn bonds pursuant to ArtIcle 1 of Chapter 71, TItle 59 of the 1976 
Code, If the proposed tax WIll be apphed to payment of debt servIce upon the bonds 

(B) Upon receIpt ofthe resolutIOn, the Cherokee County ElectIOn CommISSIon shall conduct a 
referendum on the questIOn of Imposmg the optIOnal speCIal sales and use tax m the county 
NotIce of the electIOn must be proVIded m the manner proVIded by the general electIOn law and 
mclude the questIOn to be voted upon m the referendum In addItIOn, If the questIOn of the 
Issuance of general obhgatIon bonds IS to also be voted upon m the referendum, pubhcatIOn of 
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notice of the referendum must also be gIven m comphance wIth ArtIcle 1 of Chapter 71, TItle 59 
of the 1976 Code Expenses of the referendum must be paid by the school dlstnct 

(C) The questIOn to be voted upon m the referendum shall read substantIally as follows 

"Must a specIal one percent sales and use tax be Imposed m Cherokee County for not more than 
twenty years m order to raIse funds WhICh wIll be apphed to pay debt servICe on general 
oblIgatIOn bonds Issued to defray the cost of (IdentIfy Improvements) for Cherokee County 
School Dlstnct I? 

Yes[] 
No[] 

The ballot may, m the discretIon of the governmg body of the school dlstnct, contam a short 
explanatIOn of the questIOn to be voted upon m this referendum 

(D) All qualIfied electors desmng to vote m favor oflmposmg the tax for a partIcular purpose 
shall vote "yes" and all quahfied electors opposed to levymg the tax for the particular purpose 
shall vote "no" Upon receIpt of the returns of the referendum, the electIOn commISSIOn shall, by 
resolutIOn, declare the results of It and shall file the resolutIOn WIth the Cherokee County Clerk 
of Court The resolutIOn shall also be filed wIth the South Carolma Department of Revenue and 
TaxatIOn The results of the referendum, as declared by resolutIOn of the electIOn commISSIOn 
and as filed wIth the clerk of court, IS not open to questIOn except by a CIvIl actIOn mstituted 
WithIn twenty days of the fihng of It If a maJonty of the votes cast are m favor of Imposmg the 
tax, then the tax IS Imposed as provIded m thIs act, otherwIse the tax IS not Imposed A 
referendum on ImposItIon of the tax authonzed m thIS act may not be held more than once m a 
penod of twelve consecutIve months 

ImposItIon of tax 

SECTION 4 (A) If the tax IS approved m the referendum, the tax must be Imposed begInnmg 
upon the first day of the thIrd full month followmg the filIng of the declaratIOn of results of the 
referendum WIth the Department of Revenue and TaxatIOn 

(B) The tax termmates 

(1) on the final day of the maxImum tIme specified for the ImposItIon, or 

(2) If earlIer, but not Iflater, upon payment of the final matunng mstallments ofpnncipal of the 
bonds to whIch applIcatIOn of the tax IS authonzed, or upon payment of the final matunng 
mstallments of pnncipal of general oblIgatIOn bonds Issued to refund the bonds 

(C) When the optIOnal sales and use tax IS Imposed for more than one purpose, the governmg 
body of the school dIStnCt authonzmg the referendum for the tax shall determme the pnonty for 
the expendIture of the net proceeds of the tax for the purposes stated In the referendum 
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AdmmlstratlOn and collection of tax 

SECTION 5 (A) The tax levIed pursuant to thIS act must be admimstered and collected by the 
Department of Revenue and TaxatIOn m the same manner that other sales and use taxes are 
collected The department may prescnbe the amounts whIch may be added to the sales pnce 
because of the tax 

(B) The tax authonzed by thIs act IS m addItIon to all other local sales and use taxes and apphes 
to the gross proceeds of the sales m the appbcable jUnSdictIon whIch are subject to the tax 
Imposed by Chapter 36, TItle 12 of the 1976 Code and the enforcement provlSlons of Chapter 54, 
TItle 12 of the 1976 Code The gross proceeds of the sale of Items subject to a maXImum tax m 
Chapter 36 of TItle 12 of the 1976 Code are exempt from the tax Imposed by thIS act The gross 
proceeds of the sale of food whIch may lawfully be purchased wIth Umted States Department of 
Agrtculture food stamps are exempt from the tax Imposed by thIs act The tax Imposed by thIS 
act also applIes to tangIble personal property subject to the use tax m ArtIcle 13, Chapter 36 of 
TItle 12 of the 1976 Code 

(C) Taxpayers reqUIred to remIt taxes under ArtIcle 13, Chapter 36, TItle 12 of the 1976 Code 
shall IdentIfy the county m whIch the tangIble personal property purchased at retaIl IS stored, 
used, or consumed m thIs State 

(D) UtIlItIes are reqUIred to report sales m the county m whIch consumptIOn of the tangible 
personal property occurs 

(E) A taxpayer subject to the tax Imposed by SectIOn 12-36-920 of the 1976 Code, who owns or 
manages rental umts m more than one county shall separately report m hIS sales tax return the 
total gross proceeds from busmess done m each school dIStnct 

(F) The gross proceeds of sales oftangIble personal property delIvered after the ImpOSItIon date 
of the tax levIed under thIS act m Cherokee County, eIther under the terms of a constructIOn 
contract executed before the ImpOSItIon date, or a wntten bId submItted before the ImpOSItIOn 
date, culmmatmg m a constructIOn contract entered mto before or after the ImpOSItIon date, are 
exempt from the specIal local sales and use tax proVIded m thIS sectIOn If a venfied copy of the 
contract IS filed wIth the Department of Revenue and TaxatIOn withm SIX months after the 
ImpOSItIon of the specIal local sales and use tax 

(G) Notwithstandmg the ImpOSItIon date of the specIal local sales and use tax authonzed 
pursuant to thIS act, wIth respect to servIces that are regularly bIlled on a monthly basIs, the 
specIal local sales and use tax IS Imposed begInnmg on the first day of the bIllmg penod 
begInrung on or after the ImpOSItIon date 

Bonds 

SECTION 6 (A) The revenues of the tax collected m the county under thIS act must be remItted 
to the State Treasurer and credIted to a fund separate and dIstmct from the general fund of the 
State After deductmg the amount of refunds made and costs to the Department of Revenue and 
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TaxatIOn of admlmstenng the tax, not to exceed one percent ofthe revenues, the State Treasurer 
shall dlstnbute the revenues quarterly to the county treasurer who holds the debt servIce funds 
establIshed for payment of pnnclpal and mterest on the bonds to whIch the tax IS applIcable The 
State Treasurer may correct mIsallocatIOn costs or refunds by adJustmg subsequent dlstnbutIons, 
but these adjustments must be made m the same fiscal year as the mIsallocatIOn 

(B) The Cherokee County Treasurer holdmg taxes collected pursuant to thIs act must certIfy to 
the audItor of the county on July fifteenth of each calendar year as to the amount oftaxes held by 
that county treasurer as of June thIrtIeth of the calendar year The Cherokee County AudItor shall 
reduce the next levy of ad valorem property taxes reqUIred to pay debt servIce on bonds to whIch 
the tax IS applIcable by the amount oftax revenues certIfied as collected as of June thIrtIeth by 
the county treasurer Taxes collected as of June thIrtIeth of a calendar year m excess of the 
amounts reqUIred to pay debt servIce due m the eIghteen months followmg June thIrtIeth on 
bonds to whIch the tax IS applIcable must be applIed to reduce the next levy of ad valorem 
property taxes reqUIred for payment of operatIonal and mamtenance expenses of Cherokee 
County School Dlstnct 1 

(C) The State Treasurer, m consultatIOn WIth the Department of EducatIOn, shall determme an 
average per pupIl amount by dIVldmg the amount of revenues generated m the county by the 
ImposItIon of the tax authonzed by thIS act by the total number of students m grades K-12 m 
Cherokee County The State Treasurer shall pay any other school dlstnct located m Cherokee 
County an amount equal to the average per pupIl amount based on the number of pupIls 
attendmg schools resIdmg m Cherokee County to be used exclusIvely for capItal projects 

CalculatIOns and dIstribution 

SECTION 7 The Department of Revenue and TaxatIOn shall furmsh data to the State Treasurer 
and to the school dIStnCtS recelvmg tax revenues pursuant to thIS act for the purpose of 
calculatmg dIstnbutIons and estImatmg revenues The mformatIOn whIch must be supplIed to 
Cherokee County School Dlstnct 1 upon request mcludes, but IS not lImIted to, gross receIpts, 
net taxable sales, and tax lIabIlIty by taxpayers InformatIOn about a speCIfic taxpayer IS 
conSIdered confidentIal and IS governed by the provlSlons of SectIOn 12-54-240 of the 1976 
Code A person vIOlatmg thIs sectIon IS subject to the penaltIes proVIded m SectIOn 12-54-240 of 
the 1976 Code 

TIme effective 

SECTION 8 ThIS act takes effect upon approval by the Governor 

Vetoed by the Governor - 511 0/94 

Veto ovemdden by Senate - 5/11/94 

Veto ovemdden by House - 5111194 
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ACT 99 

(A99, R2, S235) 

AN ACT TO AUTHORIZE THE BOARD OF TRUSTEES FOR DORCHESTER 
COUNTY SCHOOL DISTRICT NUMBER TWO TO IMPOSE AN IMPACT FEE ON 
ANY DEVELOPER FOR EACH NEW RESIDENTIAL DWELLING UNIT 
CONSTRUCTED BY THE DEVELOPER WITHIN THE SCHOOL DISTRICT, TO 
PROVIDE THAT THE FUNDS ONLY MAY BE USED FOR THE CONSTRUCTION OF 
PUBLIC EDUCATION FACILITIES FOR GRADES K-12 WITHIN THE DISTRICT 
AND FOR THE PAYMENT OF PRINCIPAL AND INTEREST ON EXISTING OR NEW 
BONDS ISSUED BY THE DISTRICT, AND TO PROVIDE THAT THE IMPACT FEE 
SHALL BE SET AT AN AMOUNT NOT TO EXCEED THE COST THAT EACH 
ADDITIONAL DWELLING UNIT IMPOSES ON THE SCHOOL DISTRICT FOR 
PUBLIC EDUCATION FACILITIES 

Be It enacted by the General Assembly of the State of South CarolIna 

Impact fee authorIZed 

SECTION 1 (A) The Board of Trustees for Dorchester County School DIstnct Number 
Two may Impose an Impact fee on any developer for each new reSIdentIal dwellIng urut 
constructed by the developer wIthm the school dIstnct The fees must be paId to Dorchester 
County School DIStnCt Number Two or, pursuant to an agreement, to a county or mUnIcIpalIty 
that pays the fees to Dorchester County School DIstnCt Number Two, pnor to or at the Issuance 
of a certIficate of occupancy for a dwellIng umt 

(B) Dorchester County School DIstnCt Number Two shall maIntaIn the Impact fee funds In a 
separate Interest beanng account All Interest earned and accruIng to the account must become 
funds of the account and must be subject to all restnctIOns placed on the use of Impact fees 
pursuant to the provISIOns ofthls artIcle AccountIng records must be maIntaIned for each 
category of system Improvements for whIch the fee IS collected 

(C) The Board of Trustees for Dorchester County School DIStnCt Number Two only may 
appropnate funds from the account for 

(1) the constructIOn, IncludIng preparatIOn costs, of new publIc educatIOn facIlItIes for grades 
K-12 wIthIn Dorchester County School DIStnCt Number Two, and 

(2) the payment of pnncIpal and Interest on eXIstIng or new bonds Issued by Dorchester County 
School DIstnCt Number Two for the constructIOn of publIc educatIon facIlItIes for grades K-12 

(D) The Impact fee may be offset by any other cash payment paId by the deVeloper and 
obtaIned by Dorchester County School DIStnCt Number Two as a result of an agreement between 
the developer and another governmental entIty 
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(E) The Board of Trustees of Dorchester County School DIstnct Number Two WIll reexamIne 
the amount of an Impact fee beIng charged a developer upon receIpt of a notIce of appeal from 
the developer If the notIce of appeal IS accompanIed by a letter of credIt In a form satIsfactory to 
the board of trustees In an amount equal to the amount of Impact fees owed, the new reSIdentIal 
development may receIve ItS certIficate of occupancy whIle the appeal IS pendIng 

(F) For purposes of thIS sectIOn, 'dwellIng umt' means all reSIdentIal umts, IncludIng, but not 
lImIted to, sIngle famIly attached, sIngle famIly detached, duplex, cOndOmInIUm, townhouse, 
multIfamIly, apartment, and mobIle home, but excludIng hotels and motels 

(G) The dIstnct's board of trustees shall set the Impact fee at an amount not to exceed two 
thousand five hundred dollars per dwellIng umt 

TIme effectIve 

SECTION 2 ThIs act takes effect upon approval by the Governor and applIes to any new 
reSIdentIal constructIOn WhICh has not been Issued a certIficate of occupancy 

RatIfied the 19th day of February, 2009 

Became law WIthout the SIgnature of the Governor -- 2/26/09 

84 



THE STATE OF SOUTH CAROLINA 
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