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Respondent (“Lender”) hereby submits its Motion to Dismiss pursuant to Rule 240
of the South Carolina Appellate Court Rules and shows this Honorable Court the following:

This case involves a cause of action for the foreclosure of a mortgage involving
a residential property located in Richland County, South Carolina. Pursuant to an Order
filed by the Richland County Master in Equity on July 21, 2014, Respondent was
granted an Order for Foreclosure and Sale. [See Appellant’s Initial Notice of Appeal
and Order filed July 29, 2014]. Although Appellant (“Borrower”) timely filed and
served his Notice of Appeal with this Court, Borrower failed to post the statutorily
required bond pending an appeal of an order granting foreclosure. See S.C. Code § 18-
9-170. [Exhibit A]. Due to Borrower’s failure to post the required bond, the sale went
forward and the subject property was sold to a third-party bidder, State Street Holdings,
LLC, who complied with its bid and a Deed was issued to the bidder. [Appellant’s
Second Notice of Appeal and Order filed October 3, 2014].

On or about September 2, 2014, State Street Holdings, LLC, moved for a writ
of assistance to eject and remove Borrower and his property from the subject property.
On September 26, 2014, the lower court issued a Writ of Assistance ordering said
ejectment to occur November 10, 2014, or as soon after as practicable. The Writ of
Assistance is the subject of Borrower’s Second Notice of Appeal filed on October 3,
2014. [Id.].

By letter from this Court dated October 10, 2014, both appeals were
consolidated under the above caption.

Lender now seeks to have first appeal dismissed based upon the that the property
was sold to a third-party bidder due to Borrower’s failure to post the statutorily required
bond, a Deed has been recorded transferring ownership in the subject property to the third-

party and, therefore, the matter is moot.



Lender also seeks to have the second appeal dismissed based upon the fact that
Lender is not the owner of the subject property, Lender did not move for a Writ of
Assistance and, therefore, Lender is not a proper party to the appeal.

L The Notice of Appeal Filed July 29, 2014, Should be Dismissed as Moot

“If the judgment appealed from direct the sale or delivery of possession of real
property, the execution of the judgment shall not be stayed unless a written undertaking
be executed on the part of the appellant, with two sureties . . ..” S.C. Code Ann. § 18-
9-170.

There is no evidence in the lower court’s docket that a bond was posted pending
the first appeal. [Exhibit A]. In fact, it appears from Borrower’s Second Notice of
Appeal that he alleges it was an error of law for the lower court to require Borrower to
post a bond as required by § 18-9-170. [Appellant’s Second Notice of Appeal filed
October 3, 2014, p. 1].

As the record reflects Borrower failed to post the required bond to stay the sale
pending appeal and the property sold to a third-party with a Deed being issued and
recorded, Borrower’s appeal of the Order for Foreclosure and Sale is moot and should be

dismissed with prejudice. See Sloan v. Dep’t of Transp., 379 S.C. 160, 167, 666 S.E.2d

236, 240 (2008) (holding that generally this court “will not pass on moot and academic
questions or make an adjudication where there remains no actual controversy™).
IL. The Notice of Appeal Filed October 3, 2014, Should be Dismissed as
the Appeal is Untimely
Rule 203(a), SCACR, requires that a party intending to appeal must serve the
notice of appeal on all respondents within thirty (30) days after receipt of written

notice of the entry of the order or judgment.



In the present case, although Borrower indicates he served a copy of the Notice
of Appeal on Lender’s foreclosure counsel (Korn Law Firm, P.A.) and counsel for the
Bank of Omaha on October 3, 2014, there is no indication in the record that counsel for
the current property owner who made the motion for a Writ of Assistance and receive
the relief requested was served. [Appellant’s Second Notice of Appeal filed October
3, 2014, Order]. As set forth in the Order being appealed, the motion was made by
State Street Holdings, LLC, as owner and the attorney for the movant is listed as The
Ruplle Firm, P.A. [Id.].

Presuming that Borrower received notice of the entry of the Writ of Assistance
by October 3, 2014, when he filed the second Notice of Appeal, more than thirty (30)
days has passed and, therefore, the appeal has not been perfected and should be

dismissed. USAA Prop. & Cas. Ins. Co. v. Clegg, 377 S.C. 643, 651, 661 S.E.2d 791,

795 (2008) (stating “[t]he requirement of service of the notice of appeal is
jurisdictional, i.e., if a party misses the deadline, the appellate court lacks jurisdiction
to consider the appeal and has no authority or discretion to ‘rescue’ the delinquent party
by extending or ignoring the deadline for service of the notice.”).
CONCLUSION
For the reasons set forth herein, Respondent respectfully requests an Order
dismissing the consolidated appeals with prejudice.
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CERTIFICATE OF SERVICE

I do hereby certify that I served the Respondent’s Motion to Dismiss Consolidated
Appeals upon the parties below herein by depositing a copy of same, this date, in the U.S.
Mail, first class postage prepaid, and addressed as follows:

Kermit G. White, Jr.
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November 6, 2014

Ms. Jenny Abbott Kitchings
South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211

Re: Bank of America v. Kermit White
Appeal No.: 2014-001656
Our File No. 6031.02114

Dear Ms. Kitchings:

Enclosed please find an original and seven (7) copies of the Respondent’s Motion to
Dismiss and proof of service along with my firm’s check in the amount of $25.00 to cover the
filing fee. Please file the enclosed documents and return the clocked copy to me in the self-
addressed, postage paid envelope I have included for your convenignce.

Sincerely,

Damon C. Wlodarczyk
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