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RESPONDENTS STATEMENT OF ISSUES ON APPEAL

I. Should the Trial Court’s Order allowing Respondents to
have reasonable use of an easement be affirmed, where Respondents
own fee simple title to the property subject to the easement?

II. Should the Trial Court’s Order be affirmed pursuant to
Rule 220 (c) because Respondents have an easement by necessity?

III. Should the Trial Court’s Order be affirmed pursuant to

Rule 220(c) because Respondents have an easement by prescription?




STATEMENT OF THE CASE

The Appellants set forth their statement of the case
in their initial brief and reference is craved to that initial

brief.

FACTS

The appellants set forth their factual allegations
in their initial brief and reference is craved to that initial

brief.

ARGUMENTS
I. Should the Trial Court’s Order allowing Respondents
to have reasonable use of an easement be affirmed, where
Respondents own fee simple title to the property subject to
the easement?

There were no South Carolina cases found on the
specific issue of whether the property owner could be excluded
permanently from the real property over which an easement
runs. There are three out of state cases cited by the trial
court in its order on motions to amend and respondents cite

two of those cases. The Idaho case of Latham vs. Garner, 105

Idaho 854, 673 P.2d 1048 (Idaho, 1983) involved language of




“to have and to hold the said easement and right of way unto
the second parties, exclusively for their use, and unto their
successor and asigns forever”. The court held that the mere
use of the word “exclusive” is not, in and of itself,
sufficient to preclude use by the owner of the servient
estate, found the phrase “exclusively for their use” lends
itself to a number of interpretations, that the instrument was
ambiguous, and remanded the case for the lower court to view
extrinsic evidence to determine the intent of the parties.

The Respondents cite the North Carolina case of Hudley vs.

Michael, 413 S.E. 2d 1496 (N.C. App. 1992). The language used
in that document was “a permanent and exclusive easement of
egress and ingress over a road 15 feet in width”. The Court in
that case held that absent explicit language to the contrary,
the owner of land subject to an easement hés the right to
continue to use his land in any manner and for any purpose
which is not inconsistent with the reasonable use and
enjoyment of the easement. The Respondents did not cite the

California case of Grey vs. McCormick, 167 Car. App. 4% 1097

(CA 2008). This case used words such as “exclusive easement of
access, ingress and egress” and “(u)se of the easement by the
owner of lot 6 .... shall be exclusive...” . That court held

that “the language of the instrument by which the easement was

created, .... clearly expresses an intention that the use of




the easement area be exclusive to the owners of lot 6...7.

The language and holding in the California case more
closely mirrors the law in South Carolina as to contract
interpretation. 1In general, whether a grant in a written
instrument creates an easement and the type of easement
created are to be determined by ascertaining the intention of
the parties as gathered from the language of the instrument
and the grant should be construed so as to carry out that

intention. Smith vs. Commissioners of Public Works of the

City of Charleston, 441 S.E.2d 331 (S.C.App. 1994). Clear and

unambiguous language in grants of easements must be construed
according to the terms which the parties have used and taken
and understood in the plain, ordinary, and popular sense.

Binkley vs. Raven Creek Watershed Conservation District of

Fountain Inn, 558 S.E.2nd 903 (S.C.App. 2001).

The easement agreement in this case does not just use the
words “exclusive use or right” but states as follows: “For the
consideration paid by grantee to grantor, grantor grants to
grantee, their heirs and assigns the exclusive right to use
the road constructed by and maintained by grantee, including
the right to fence and place gates on or along the said access
road”. In addition to exclusive use, the appellants were
granted actual authority to fence off and gate off the access

road, which precludes use by any other person. This language




expresses a clear explicit intent for the Appellants to have
the sole right to use Mustang Drive, to the exclusion of any
other person, including the property owner. This instrument is
not ambiguous. Giving the granting words their plain and
ordinary and popular meaning, appellant have the right to use
Mustang drive to the exclusion of any other person, including
the property owner. Even under the rulings of the Idaho case

of Latham vs. Garner and the North Carolina case of Hudley vs.

Michael, the language used requires a conclusion that
precludes use of the easement by the property owner, since
that was the clear intent of the parties to the easement
agreement.

II. Should the Trial Court’s Order be affirmed pursuant
to Rule 220 (c) because Respondents have an easement by
necessity?

III. Should the Trial Court’s Order be affirmed pursuant
to Rule 220(c) because Respondents have an easement by
prescription?

The only appeal before this Court is the appeal by the
Appellants. The provisions of the Final Order dated February
7, 2014 denied the requested relief by respondents for
declaration of an easement by prescription or by necessity in
favor of respondents. The subsequent Order on the Motions to

Amend did not change these rulings. The Respondents did not




appeal from these rulings. Rule 220(c)of the Appellant Court
Rules allows the Appellant Court to affirm any ruling, order,
decision or judgment upon any grounds appearing in the record
on appeal. However, since the Respondents did not appeal from
the provisions of the Final Order denying their request for
relief for a declaration of an easement by prescription or by
necessity, then the provisions of that order relating to these
two issues became the law of this case. The case of In re
Morrison, 321 S.C. 370 n.2, 468 S.E.2d 651 n.2 (1996) notes
that an unappealed ruling becomes the law of the case and
precludes further consideration of the issue on appeal. A
party may not seek relief of a prior unappealed order of the
Circuit Court because the ruling has become the law of the

case. Judy v. Martin, 381 S.C.455, 458, 674 S.E.2d 151, 153

(2009). The trial Court declared by Final Order that the
respondents did not have an easement by prescription or by
necessity. Since the Respondents did not appeal from these
rulings in the Final Order, these findings are the law of the
case. Since the law of the case is that respondents do not
have an easement by necessity or prescription, these grounds
cannot be used as grounds to affirm as suggested by

respondents.




CONCLUSION

Appellants requests the relief as set forth in detail in

the Conclusion section of their initial brief be granted.
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