THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM DORCHESTER COUNTY

Honorable Matte Murphy, Circuit Court Judge

CASE NO.: 2010-CP-18- 0747

Rodney Elliott , ......cccoovvvvvrvenirrienen. Appellant i '
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State of South Carolina, ........................ Respondent.

MEMORANDUM IN SUPPORT OF APPEAL 8.C. SUPREME COURT

STATEMENT OF FACTS

On July 24, 1998, the appellant was found guilty of criminal sexual conduct in the second

degree. A notice of appeal was filed and the South Carolina Court of Appeals thereafter affirmed

the conviction and sentence State v. Elliott, Op. 2000-UP-684 filed November 15, 2000. ‘
An application for Post Conviction Relief was filed by the Appellant on July 25, 2001.

Following an evidentiary hearing that petition was dismissed by the Honorable Diane Goodstein

by order dated Jﬁly 1, 2003
On May 1, 2007, the Appellant filed a second petition for Post conviction Relief. In that

application he alleged, among other thins, the following:



1.: "The,.Applicant alleges that he was denied his Sixth Amendment right to the effective
assistance of counsel where counsel failed to investigate and procure evidence that the
Applicant did not have any sexually transmitted diseases which would have shown that he
was not the perpetrator of the sexual offenses committed."

2. "The Applicant alleges that he should be permitted to raise this allegation in the
present application where the evidence is after-discovered and if presented during
trial, would have likely resulted in a verdict of not guilty."

3. "The Applicant alleges that he is entitled to raise this allegation in the present
application based on an intervening decision by the United States Supreme Court which
held that a criminal defendant is denied due process where forensic evidence discovered
after trial would show that he is actually innocent of the crime which he is convicted."
(Emphasis added)

On April 25, 2008, the Honorable Diane Goodstein issued a Conditional Order Of
Dismissal of the Appellant’s PCR on the grounds that it was a successive application for relief.
The Appellant was granted 20 days to show why the order should not become final.

No response to the Conditional Order of Dismissal was ever file by the Appellaht’s court
appointed PCR counsel, Joseph Ginn. Based upon counsel’s failure to respond a “Final Order”
of dismissal was issued on October 1, 2008.

On August 9, 2010, the South Carolina Supreme Court issued its Order suspending the
appellant’s PCR counsel from the practice of law. In the Matter of Joseph W. GINN, I11I,
Respondent, 388 S. C. 436, 697 S. E. 2™ 572. The first grounds for suspension in that.opinion
was a complaint by the Appellant against Attorney Ginn for failing to properly represent him. In

The opinion the Court noted:

In August 2007, respondent was appointed to represent Client A in a post-conviction relief
(PCR) matter. Respondent worked on the matter until March 2008. From March 2008 until
his interim suspension from the practice of law on October 1, 2009, respondent did not work
on the case or communicate with Client A or his family. At the time Client A filed his
grievance, he did not know the status of his PCR action, in spite of his several letters to
respondent requesting information about the progress of his case.
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On March 16, 2010, the Appellant filed his third Post Conviction Relief proceeding. In
that application he alleged violation of due process and right and ineffective assistance of
counsel due to Attorney Ginn’s failure to represent him in the 2007 Post Conviction Proceeding
and his failure to submit briefs to the Court.

APPELLANT WAS ENTITLED TO A EVIDENTIARY HEARING OF HIS 2007
PETITION FOR POST CONVICTION RELIEF

In his 2007 Petition for i’ost Conviction Relief the Appellant alleged newly discovered
evidence. The South Carolina Code makes specific provision for an extension of time to file a
Post Conviction Relief petition based upon after discovered' evidence. Code Section 17-27-45
provides:

If the applicant contends that there is evidence of material facts not previously presented
and heard that requires vacation of the conviction or sentence, the application must be
filed under this chapter within one year after the date of actual discovery of the facts by
the applicant or after the date when the facts could have been ascertained by the exercise
of reasonable diligence.

Exhibit “A” to this brief are the documents that the Appellant attached to his 2007 PCR
petition relating to his allegations of newly discovered evidence. It reflects that the evidence in
question was not received by him at the prison until sometime between November 17 th and
November 20" 2006. His 2007 petition was filed on May 1, 2007. This is well within the one
year provided for in Code Section 17-27-45.

Therefore, on the face of the petition itself he was entitled to a hearing on the issue of

newly discovered evidence.

INEFFECTIVE ASSISTANCE OF PCR COUNSEL
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The representation that the Appellant received from attorney Ginn in his 2007 Post
Conviction Relief proceeding was not merely ineffective - it was no assistance at all. The Order
of the Supreme Court suspending Mr. Ginn from the practice of law () specifically states that “
From March 2008 until his interim suspension from the practice of law on October 1, 2009,
respondent did not work on the case or communicate with Client A or his family.

Attorney Ginn did not respond to the Conditional Order of Dismissal of April 25, 2008
nor did he appeal the final Order of Dismissal of October 1, 2008. Had Attorney Ginn
responded to the Conditional Order of Dismissal of April 25, 2008, Appellant believes that the
Judge would have realized that the Petition was for newly discovered evidence and was timely
filed. Had he appealed the final Order of October 1, 2008, Appellant believes that the case
would have been returned to the Trial Court for an evidentiary hearing.

With respect to the right to counsel in PCR proceedings South Carolina Code Section
17-28-60 provides “If the applicant is unable to pay court costs and expenses of counsel, these .
costs and expenses shall be made available to the applicant in amounts and to the extent provided
pursuant to Section 17-27-60.”

Appellant would also note that South Carolina Code Section 17-28-60 provides that “The
performance of counsel pursuant to this article shall not form the basis for relief in any
post-conviction relief proceeding.” Despite the preclusion of post conviction relief for
ineffective PCR counsel Appellant believes there are important issues that need to be decided by
the Court. These are as follows:

IMPORTANT ISSUES

I. Was the appellant , by virtue of Attorney Ginn’s total inaction on his 2007 Petition denied his
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statutory right to counsel under South Carolina Code Section 17-28-60 ?

II. Is the Appellant entitled to a belated appeal of his 2007 PCR under the authority of White v.
State, 263 S.C. 110,208 S.E.2d 35 (1974) ?

I11. Do the facts of this case amount to a violation of Appellant’s constitutional right to due
process because he never received his “day in court” on the 2007 PCR and he was clearly entitled
to the same?

IV. Was the appellant denied his constitutional right to assistance of counsel due to Attorney

Ginn’s total failure to perform his duties?

CONCLUSION

The appellant lost his right to litigate his “newly discovered evidence” claim in his 2007
PCR through the total inaction of his appointed counsel, Joseph Ginn. The Supreme Court
believed that Mr. Ginn’s conduct in that regard was substantial enough to be listed as one of the
grounds for Mr. Ginn to be suspended from the practice of law.

Appellant’s 2007 Post Conviction Relief Petition on it’s face clearly alleged a claim that
was cognizable by statute and which should have been granted a hearing. There is something
abhorrent to the law that the Appellant lost his right to a hearing through no fault of his own but
rather through total inaction of counsel.

The Appellant believes that the questions set forth in the previous section of this brief all
constitute important issues which should be addressed by the Court after full consideration on

appeal.



At the very minimum the Court needs to address the issue as to whether the Appellant is
entitled to a belated appeal of the denial of his 2007 Post Conviction Relief Petition under the

authonity and reasoning of White v. State, 263 S.C. 110, 208 S.E.2d 35 (1974) .

Mark L. Archer

- Attorney for Appellant
PO Box 971

" Mount Pleasant, SC 29465
843-568-5870/Fax 800-338-9036
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November 16. 2006

" Brenda F Shealy Chlef Deputy Clerk
4 Supreme Court of South Carolina -

P.O.Box'11330

Columbia, SC 29211

-»R"e‘z_ Rodnéy Elhott, #25 1337 v. Staxe

R ) Dear Chief Deputy Clerk Shealy

' Pleaseanow th;s lettertc serve.asa response to your correspondence to me dated
November 6, 2006. In your correspondence you state as-follows: “The Court asks that
you please advise in writing on or before November 16, 2006, as to the allegations
contained in Mr. Elliott’s mandamus.” If the Court requires a more formal response, [

will be glad to provide one. \

Mr. Elliott’s Petition alleges that the South Carolina Department of Comections (SCDC)
. has failed to provide him with a copy of an “SCDC Form M-71 of June 1996” that he
. claims will invalidate his conviction for Second Degree Criminal Sexual Conduct with a
Minor. In response to your corresponden’ce and Mr. Elliott’s allegation, I have personally
reviewed his current “hard copy” inmate medical file as well as his current computerized
medical file. I found an SCDC Form M-71 dated July 27, 1998 but none for calendar.

year 1996.

It should be noted that the form requested by Mr. Elliott, if it exists, was completed
during his prior term of incarceration with SCDC under a different SCDC inmate number
(#235868). I have had'SCDC Health Iiformation Resotircés search for and find the

* medical file for Mr. Eiott’s prior incarceration under SCDC #235868 and have
personally reviewed the file. I did not find ant “SCDC Form M-71” in-this file. I did find
one lab report which I have attached to this response. As the SCDC Form M-71 is used-
to report miscellaneous Iab results, out of an abundance of caution, I have produced this
document.- I cannot respond to Mr. Elliott’s claim that SCDC employees admitted the
existence of the “SCDC Form M-71 of June 1996” as I have no idea who Mr. Elliott has

| spoken thh and he has not identified anyone by name in his pleadings.

If you have any questions, please do not hesntate to cofitact ma.

| o - General Counisel
" PO.Box 21787 - 4444 Broad River Road - Columbia, SC 29221-1787 - Telephone (803) 896-8555
hup//www.state.sc.us/scdc . E-mail: corrections.info@doc.state.sc.us
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Rodney Elliott, #251337
AHendale Correctional Institution
P.O. Box 1151

Fairfax, SC 29827
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.THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM DORCHESTER COUNTY

Honorable Matte Murphy, Circuit Court Judge

CASE NO.: 2010-CP-18- 0747

Rodney Elliott , ....c.ooceevieieeinee. Appellant

State of South Carolina, .........cccceeuennen Respondent.

CERTIFICATE OF DELIVERY BY MAIL

I hereby certify that I have deposited a true and correct copy of the Appellant's
Memorandum in Support of Appeal in the United States Mail with sufficient postage affixed

thereto this Z L" f B day of November, 2014 , addressed to

Megan Harrigan, Assistant Attorney Genefal Rodney Elliott, 251337

South Carolina Attorney General's Office MacDougall Correctional Institution
P.O.Box 11549 1516 Old Gilliard Road
Columbia, SC 29211 Ridgeville, SC 29472-7408

it ——

MARK L. ARCHER, ESQUIRE
ATTORNEY FOR PLAINTIFF/APPELLANT
PO Box 971

Mount Pleasant, SC 29465

(843) 566-0118/Fax (843) 566-0336




ARCHER LAW OFFICE, PA

736 LAVALIER SQUARE
POST OFFICE BOX 971
MOUNT PLEASANT, SOUTH CAROLINA 29465-0971
: (843) 566-0118/FAX 566-0336

November 14, 2014

Hon. Daniel E. Shearous, Clerk of Court
Supreme Court of South Carolina
P.O.Box 11330 -

Columbia, SC 29211

Rodney Elliott, #251337 v. State of South Carolina

CASE NO.: 2010-CP-18- 0747
Appellate case No: 2014-002323

Dear Sir/Madam:

Enclosed is my Memorandum in Support of Appeal as to why the above Post Conviction
Relief Appeal should not be dismissed as a successive filing. By copy of this letter I am also

serving both the Attorney General and my Client, Rodney Elliott.

Sincerely,

cc: Megan E. Harrigan, Assistant Attorney General
Rodney Elliott

MLA

Enclosures

RECEIVED)
NOV 17 201

S.C. SUPREME COURT
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