STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF DARLINGTON ) FOR THE FOURTH JUDICIAL CIRCUIT
Derrick J. George, #241851, ) Case No. 2013-CP-16-93
)
Applicant, )
) .
V. ) - ORDER GRANTING APPEAL
) PURSUANT TO
State of South Carolina, ) AUSTIN V. STATE
)
Respondent. )
)

This matter comes before the Court by way of an Application for Post-Conviction Relief

filed November 26, 2013. Respondent made a timely Return on or about June2, 2014. The
Court convened an evidentiary hearing into the matter on July 21, 2014, at th¢ Darlington
County Courthouse. Applicant was present at the hearing and represented by Tristan M. Shaffer,
Esquire. Joshua L. Thomas, Esquire, of the South Carolina Attorney General’s Office,

represented Respondent. The Court had before it general sessions records of the Darlington
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conviction relief action. Pursuant to S.C. Code Ann. § 17-27-80, the Court finds as @@{:ws:,-zc
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L. PROCEDURAL HISTORY :;’D =

Applicant is presently confined in the South Carolina Department of Corrections pursuant
tb orders of commitment of fhe Darlington County Clerk of Court. In May 2011, the Darlington
County Grand Jury indicted Applicant for for conceeﬁing a weapon by an inmate (2011-GS-16-
0533) and two counts of armed robbery (2011-GS-16-0554, -0557). John M. Ervin, II, Esquire,
represented Applicant. On August 29, 2011, Applicant pled guilty to all of the charges as
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indicted. The Honorable Howard P. King senténced Applicant to concurrent terms of ten (10)
years for conceal%ng a weapon by an inmate and thirteen (13) years for each count 6f armed
robbersz. Applicant did not appeal his plea or sentence.
Applicant filed his first post-conviction relief action on August 29, 2012 (2012-CP-16-

0735). Respondent made a timely return on January 17, 2013. The Honorable R. Ferrell -
Cothran, Jr., convened an evidentiary hearing into the matter on July 17, 2013, at the Darlington
County Courthouse. Applicant was present at the hearing and represented by Parker E. Howle,
Esquire. Judge Cothran denied relief in an order filed August 27, 2013. Applicaﬂt filed a notice
of appeal from Judge Cothran’s order, but the South Carolina Supreme Court dismissed the
appeal as untimely on October 22, 2013.

In his current applica-tion; Applicant alleges his prior post-conviction counsel, Mr.
Howle, failed to timevly file an appeal form Judge Cothran’s order.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the record in its entirety and has heard the testimony and
arguments presented at the PCR hearing. This Court finds meritorious Applicant’s aliegation he
was denied an appeal from the decision in his prior post-conviction relief action.

“The right to seék appellate review of the denial of PCR is expressly authorized by state

law.” Austin v. State, 305 S.C. 453, 454, 409 S.E.2d 395, 396 (1991) (citing S.C. Code Ann. §

17-27-100). “A PCR applicant is entitled to an Austin appeal if the PCR judge affirmatively
ﬁnds either: (1) the applicant requested and was denied an opportunity to seek appellate review;
or (2) the right to appellate review of a previous PCR order was not knowingly and intelligently

waived.” Odom v. State, 337 S.C. 256, 262, 523 S.E.2d 753, 756 (1999) (citations omitted).
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Even if the post-conviction court determines the applicant did not freely and voluntarily waive
his appellate ﬁghts, the applicant must still petition the South Carolina Supreme Court to
_determine “whether he was prejudiced by his failure to obtain review of a meritorious issue.”
Odom, 337 S.C. at 263, 523 S.E.2d at 756 (1999).

Applicant’s prior post-conviction counsel was present at the hearing on this matter, but
did not testify. Respondent’s counsel represented prior counsel admitted he did not file a notice
of appeal within thirty (30) days of receiving notice of judgrﬁent. See Rule 203, SCACR. The
Court also examined the notice of appeal prior counsel did file and the Supreme Court’s order
dismissing the appeal. Those documents indicate prior counsel received the clocked order on
Septembér 6, 2013, and filed the notice of appeal on October 10, 2013.

The uncontested evidence reveals prior post-conviction counsel did not timely file a
notice of appeal from Judge Cothran’s order of dismissal. Therefore, the Court affirmatively
finds Applicant requested and was denied an opportunity to seek appellate review. Accordingly,
the Court hereby grants Applicant’s request for a review of his post-conviction relief action
pursuant to Austin v. State.

1. CONCLUSION

Based on the foregoing, the Court finds and concludes Applicant is entitled to an appeal
of his prior post-conviction relief action pursuant to Austin v. State.

The Court notes Applicant must file and serve a notice of appeal within thirty (30) days
from counsel’s receipt of written notice of entry of judgment to secure the appropriate appellate

review. See Rule 203, SCACR. Counsel and Applicant are directed to King v. State, 308 S.C.
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348,417 S.E.2d 868 (1992), for the appropriate procedure for securing appellate review pursuant

to Austin v. State.
IT IS THEREFORE ORDERED THAT:
1. The Application for Post-Conviction Relief seeking an appeal pursuant
to Austin v. State is granted; and

2. Applicant must be remanded to the custody of the Department of

Corrections.
%

_ ] —
AND IT IS SO ORDERED this QQ 2 day of

\MNORABLE THOMAS A. RUSSO
residing Judge .

/
Zﬁ%‘*—q ..C:::*_\ . South Carolina
/

LOHITYVQ
H¥313

40
411003

B
-] m? ! e

0
Y
q9ng -

]

cr

ZN2ANd 2] 935 h10z
{

TRUE CERTIFIED COPY, . i

| éﬂi&%@?f%w |
" CL RK OF COURT/ENIC

DARLINGTON COUNTY, 8C



