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CERTIFICATE OF COUNSEL
Counsel for petitioner certifies that the petition for rehearing was made and finally

ruled on by the Court of Appeals on 10/23/2014.



QUESTIONS PRESENTED

1. Whether thé ‘Court of Appeals erred in affirming the trial court’s refusal to suppress the |
evidence from the _stdp, which was a scale with residue cocaine bn it, seized during the
search of the vehicle in V.vvvhjch Petitioﬁgr was a passenger, when law enfgrcemer;t did not
have reasonable suspiciéﬁ to justify the traffic stop as law enforcement relied on the V;’OId,Of ,

v . ,
an ﬁnreliable informant.

2. Whet'her.-the Court of Appeals erred in affmning the trial court’s refusal to suppress. the
evidence seized during the search of the vehicle in which Petitioner was a passenger, |
because 1aW enforcemént did nof .have probéble cause to believe the vehicle contained
evidence of criminal activity and no éxigent circumstances existed to justify‘ the warrantless
segrch. |

3. Whether tﬁe Court of Appéals erred in afﬁrrhing the trial court’s finding thaf a sufficient

chain of custody existed to admit the evidence seized during the search of thé vehicle which

was a scale with residue cocaine and the drugs found in the police car.

/ .



STATEMENT OF THE CASE
- On ‘August 26, 2010, the Union County Grand Jury indicted Roderick Pope on the
charge of traﬁ'lcking crack'cocaine more than ten grams but less than twenty-eight grams. On
‘December 6-8, 2011, Pope proceeded to trial before the Honorable John C. Hayes, III. Pope was
tried alc;ng with his two co-defendants: Lashad Brewton and Randy Crosby. Pope was represented
by Doug Brannon, Brewton was represented by Joe St Pierre, and Crosby was represented by Dan
Hall and Mark McKinnon. The state ‘was represented by John Anthony.

The jury returned a verdict of guilty for fhe three co-defendants on the lesser included
charge of possession w1th inteﬁt to distribute craék cocaine (PWID). R. 501, 11. 15-17. Judge Hayes
sentenced Popé to fifteen years suspended to the service of seven and one-half years and five years

~ probation.' R. 514, I1. 13-18. |

Pope’s attorney filed notice of appeal. Following oral argument, the Court of Appeals
| affirmed Petitioner Pope’s‘ conviction. State v. Pope, Op. No. 5261 (Ct. Appv. .August 20, 2014).
App. 1-11.. Petitioner Pope filed a petition for rehearing on Septeﬁber 2, 2014. The state filed
return on Septemi)er 8, 2014. App. 23. The Céurt of Appeals denied the petition on October 23,
2014, App. 31. |

This petitidn for a writ of certiorari to the Court of Appeals follows.

' The Court of Appeals wrote that Pope’s sentence was fifteen years suspended to ten years with
five years probation. State v. Pope, Op. No. 5261 (Filed August 20, 20140.
: , 4



STATEMENT OF FACTS

~V»enson‘ Harris- was arrested on June 24, 2010, after Harris sold a conﬁdential
. informant “a qﬁantity of crack cocaine.” R. 14,1. 9 — 15,1 5. Because Harris wanted to get out of
jail on bond, he told Ofﬁcer John Sherfield of the Union County Sheriff’s Office that he. could help
‘the officers get Harris’ supplier and could get the supplier to come to Union CQun;ty. R. 15, 1L 10-
1.

Officer James Johnson agreed that if Harris helped them, Officer Johnson would help Harris -
obtain a bond. Then, in Officer Johnson’s presence, Harris called Pope who allégedly said he had to
check anci would cali him 1back. Pope called Harris back shortly after, and arraﬁgements were made

for Harris to purchase $600 worth of crack. Pope would be in a black Ford Expedition, and would
meet him at Aunt M’s Stor¢ on Highway 176.R. 92, 11. 1 - 25; R.93,1.1-R.97,11. 7.

| Deputi_es set up surveillance along Highway 176 at various points. When Pope called Harris

. and said he was in front of Lighthouse Fish Camp, Sheriff Taylor activated his blue lights énd

stopped the car. R. 19, 11. 1-19. Officer Sherfield and others approached the car. Officer Sherfield

in_dicated that three men were in the vehicle. Brewton was driving; Popé was in tﬁe front passenger

~ seat; and Crosby was in the riéht rear seat. Officer Sherfield had Mr. Brewton step out, spoke with

himbﬁeﬂy, plabe;d him in hand-cuffs and told him that he was being detained at the time. R. 19, 11.

: 20 - R. 20; 11:20. Sheriff Taylor admitted that he had 1o knowledge of whether Captain McNeil
N attempted to verify the license plate information of the Ford Expedition. R. 90, 11 4-16.

Officer Sherfield testified that one of 'the. other qfﬁceré got Pope and Crosby from the
péssengeré’ seats o;i the passenger’s side. R. 20, 1. 7 — 23. Officer Sherfield thén Went around and
'“se'ar"ched t':he" vehicle and"‘I‘fOund'a digital scale with white residue on it under the seat whe;e
CroSby was seated in the back.” R. 20, L. 2'1 -21,1. 1.
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' Officer Sherﬁéld recalled that the white residue tested positive for cocaine when he
cénductéd a field test of thé white residue. R. 21, 1l 5-13.A Officer Sherfield stated all three men
were then arreste;d\for the possession of cocaine. R. 21, il. 14-20. No money was found on Pope,
but $280 was found on Brewton and $570 on Cfosby. R. 21, 1. 22 —R. 22, 11. 9. When the State
asked Officer Sherﬁeld if any drugs were found on the three men when they were searched on the
side of the road, .O'fﬁcer Sherfield replied, “No, sir” R. 22,11 7-9 (emphasis added). Officer
Sherfield reiterated on cross-examination, “I put [co-defendant Brewton] in hand-cuffs, told him
that he was being detained, then we searched the car, found a scale, told them they were under |
, érrést, that all three of them were under arrest.” R. 34, 11. 9-14.

On cross-examination, Officer Sherfield admitted that he did not ask for consent to search
the vehicle, and did not have cqﬁsent. He did not obtain a search warrant either. R. 58,11. 1 —R. 59,
11. 8. |

Oﬁicer Russell Vinson transported Brewton and Crosby to the ‘([ie'tentic;n center 1n his patrol :
. car. After the two co-defendants 'Were taken into the jail, Officer Vinson discovered crack cocaine
'under the seat of the back seat of his patrol car. R. 290, 1I. 24 - R. 294, 11. 25. He confirmed that
'Pope was transported ina dlfferent car. R 306 1. 6-12.

On cross-exammatlon, .Ofﬁcer Sherﬁeld admitted: (1) that he first met Venson Harris, the
drug deéler, oﬁ the day of his arrest/search of the Vehjcie based on the information provided by
Harris; (2) that law enforcement searched the vehicle without conseﬁt; (3) that the seal broke on the
original evidence bag contéining the w.eighing.scalie, so he put the scale in a new evidence bag; (4)"
that the scale was missing a baftery; (5) that there was no chain of custody written 61_1 fhe form for
the scale; (6) that the in'cidént 'rép’ért did not list thé scale as an item seized during the search; and (7) -
fh&t the incident report listed Officer Vinson as recovering the crack cocaine from the pétrol car that
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transported Appellant énd c'o#defer_ldant Brewton, yet Officer Sherfield wrote on the affidavit of the
BEST bag that he had seized the evidence ﬁom Appellant, Brewton, and Pope. R.36,1.5-42,1.3;
R. 52,11 1-13; 54. 89, 11. 1-8; R. 57,1. 8= 95, 1. 9; R. 75,1. 2— 77, 1. 10.
In a pre-trial motion, Pope’s defense counsel moved to suppress the drug evidence seized
during the search of the vehicle. R./ 10, 11. 4-5. ‘The trial court ackﬁowledged that Co-defendants
Crosby and Brewton jbined the motion to suppress. R. 10,11 13-14.
Pope’s counsel argugd that his motion to suppress included the traffic stop; the search of the
vehicle; the scale that was found in the vehicle and any drug substances they alleged were found on
the scale; and the chain of custody for thé crack that was seized in the police car. R. 11, 11. 20 — 25.
After the pretrial testimony as‘ seen gbove, defense counsel argued that the informant Harris
lacked credibility and reliability. Counsel argued this was not a traffic stop but an ambush; no
citations were issued; and his client -said guns were drawn although the officers claimed they did not
remember. Counsel argued that reasonable suspicion is a lesser standard than probable cause and
- allows offices to make a stbp when ther_\e is some manifestation of criminal activity. Counsel said
this was not a high crime area; it occurred at 6:00 PM on June 24 so the hour was not late. The car
: was travellixig legally, and the;'e was no ev_aéive behavior by the défendants. The car stoppéd at the
vbhrleul“ighf,'aﬁ.d there was no attempt at flight. Counsel argued this case did not rise to level of
-reasonablé'suspicion. R.126,11. 9—R. 134,11. 1.

Counsél then aréued there ‘was not probable cause to search the vehicle after fne stop. The
bolice got the meh out of the car. 'fhe car was thén not going anywhere. The police did not get
consent to search and did not obtain a search warrant. Because the car was not a risk of ﬂight at that

point, a search warrant was needed. None of the men had drugs on them, and the scale had not been

- found then. Counsel argued that there was no probable cause to search the vehicle other than the '
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unverified word pf Harris whom no one knew anything about. Counsel also argued there was no
.chain of custody for the scale, and the drug residue was never tested aéain after the field test. ‘He
» argued for the scale and drug residue to bé suppressed. Counsel said the fact that the drugs were
found in the batrol car was not sufficient for actual cir constructive possession. He argued for thosé
drugs to be suppréssed also. R 130, 1. 7—-R. 134,11 1. |
. Crosby’s attorneit, who joined in the motion to suppress, argued that “no réasonable
suspicion existed for the trafﬁc/stop,.” tiiat law enforcement did not have probable cause to search
the vehicle, and that “everything after the illegal search of that vehicle is fruit of the poiisonous'
treé[.]” R. 137,11. 7-25. In support of hlS arguinént, defense counsel listed the following factors: (1)
thé inhgrent unreliability of Harris, the recently arrested iirug-_dealer who set up the, alleged drug
, transeiction; (2) law enfori:ement failed to verify the information on the license plate of the Ford
Expedition; (3) law enforcement‘failed' tci wait until tiie Ford Expedition arrived at the agreed upon
.destination for the alleged drug transaciion; (4) law enforcement failed to verify whether Harris
_ -actually called co-deféndant Pope; (5) tiiere wasi “no discernible criminal aCtivity observed liy any
of the: officers before the stop[;]” (6)4the occupants of the vehicle did not consent to the search of the
| iréhicle; ‘and @) nci exigent circumstances were present. R. 134,1.4 - 137, 1. 25;R. 144,1. 12 ~ 145,
' *1 8. In surh, defense counsel argued, “[The police] simply pulled three men over, hand-cuffed
| thein, [and then] searchéd the car with no new facts discovered.” R. 137, L. 7.9,
'ihe trial court ultimately denied the motions to suppress. Specifically, the trial court held?
“I’in going to deny the motion toi suppress. I think the ice here is thin, but I think it’s thick enough

to support the arrest, the stop ﬁrst, then the search and then the arrest, and they went in that order.”

- R, ‘157, 1. 10-14. The trial court found that Harris, the drug dealer, “is somewhere between the

confidential informant and [an] anonymous tipster].” R. 157, 1. 14-25. The trial court also found
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- that law enforcement had probablé cause to stop the vehicle:

Not a lot of information, that’s true, but enough, I think, to establish
probable cause to make the stop, and that corroboration is that a
black Ford Expedition would be coming from Spartanburg to Union
on 176 out of Spartanburg. That alone would not be enough . . .
[Harris] gave information that he had been contacted by whoever
was on the other end of that phone, whether it was Pope or not, that -
the car in question was passing the Lighthouse fish camp, and that
was confirmed by Mr. McNeil, Officer McNeil. So I think that’s
enough to create probable cause for the stop.

| R. i58, 1.10-9,L 1.

Furthermorg, the trial court further held, ‘“As to the search, the three individuals were taken ° |

' 'but'of the car.. They were not arrested. They were detained. They were, in fact, handcuffed.’f R.

7159,- 1. 2‘-4. Interestingly, ‘tile trial ‘court ruled that the search was proper because exigent
. circumstances existed uﬁder 'th‘eAautomobile exception. Spéciﬁcally, the trial court stated:

I’ve got to determine whether or not under the totality of
circumstances there was a legal basis for the search. That would

- come down to whether or not - - at least in my opinion, whether or
not the automobile exception would apply.

I find that the exigency of the circumstances - - that is, that at the
time they had probable cause to stop; they detained these individuals
and found no contraband or anything that would give rise to a right to
reason to arrest them but they had information that was credible only
because it had been corroborated that the Ford Expedition would
have contraband in it; that that was exigency enough. They couldn’t

~ arrest them because they didn’t have grounds for it. So they couldn’t

- detain  them forever because you can’t detain people longer than
necessary. And so I believe that created exigent circumstances.

R.159,1.7-160,1.3.
‘The trial court noted, “As to the scales, . . . there’s certainly a lot of Questions about the way

it was handled,i but it was not a fungible item. . .. In fact, the battery was missing, but the character



~

of it is not readily changeable, is not fungible; that is, it cannot be mixed with something else and be

confused.” R. 160, 11. 9-16. The trial court held, “I’'m not going to suppress the introduction of the

scales.” R. 160, 11. 24-25.
At trial, the trial court entered the scales into evidence over defense counsel’s objection. R.

205, 23 - 207, 1. 6. After the testimony revealed that Captain McNeil did not actually see the Ford

-Expedition at the Lighthouse, but a mile down the same highway, defense counsel renewed his

tn(;tion to suppress. R.311,1.7—312,1. 2. The trial court admitted:

I’m very concerned about that because my corroboration was based,
- for lack of a better way to put it, kind of a three-legged stool ... they
were expecting a black Ford Expedition; that there was more than
one person in the car, which was confirmed by Officer Sherfield
- when he followed the car and saw somebody in the back; and that the
car was coordinated to be at the Lighthouse when Mr. Pope said it
was by an officer. . . . It’s a crucial fact in the decision I reached.
[empha515 added. ]

R. 312 L 14 313,L5.. The tnal court stated, “I'am going to still not grant the motion to suppress.

Tam, as you can probably tell, dlsturbed about the way this has fallen into place.” R. 318, 1I. 16-18.

The tr1al couxt subsequently ruled “[ still find it is sufficient . . . nexus in time and place to estabhsh

the settlement corroboration or Harns s testimony . . . [the] motions to suppress are again denied on

- behalf of all three defendants.” R. 319, 11. 15-21.

Pope’s counsel objected to the admissibility of the crack cocaine “based on the testilnony of
the State’s expert witness, that had he known the affidavit, which is beginning of the chain of

custody that was submitted to SLED were false, that he would not have tested the material, that he

would [have] returned it to the agency and told them that they had a problem with their chain.” R.

| 344, 1. 24 — 345, 1. 19. Thetrial court overruled the motion and stated, “the Court has to determine
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whether or not the chain exists, not whether were [sic] there some flaw in the chain[.]” R. 346, 11. 3-
17. | \
Additionally, after | the jury found Appellant guilty of the lesser-included offense of
_ possession with intent to distribute crack cocaine,l defense counsel renewed all objections and
motions and moved for a new trial. R.. 503,“11. 1-20.

The Court of Appeals afﬁrmedA Petitioner’s conviction by holding that the Trial Court did
" not err (1) in denying the motioﬁ to suppress the evidénce seized during the search of the vehicle
because law enforcement had rea‘sor'lable. suspicion to justify the traffic stop; (2) denﬁng the motion
to suppréss the evidence seized'during the search of the vehicle because law enfor;:erflent had
probéble cause to believe the vehicle contained evidence of crimiqal activity; and (3) admitting the -
scales foﬁ_iid in the search of the vehicle and the drugs found m the police car'becausle the scales
were a ncin—ﬁmgible item aﬁd'the officer identified it as the set he found in the vehicle and that a

—_

complete chain of custody was established for the drugs. App. 1-2.
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~ ARGUMENT
1

The Court of Appeals erred in aﬂlirming the trial court’s refusal to suppress the evidence

from the stop, which was a scale with residue cocaine on it, seized during the search of the

vehicle in which Petitioner was a passenger, when law: enforcement did not have reasonable

suspicion to_justify the traffic stop as law enforcement relied on the word of an unreliable

informant.

B The Court of Appez’ilslreﬁlied on Stafe v, Driggers, 322 S.C. 506, 511, 473 S.E.Zd 57; 60 (()It.
Af)p. 1996) in affirming the trial court’s dgcision that Harris was not a confidential inforfnant (CD).
In Driggers the Coﬁrt heldlthat_ a noﬁ-coﬁﬁdential informant should be given a higher level of
- éredibility becéuse he exposes himself to'public' view and to\ possiblé criminal and civil liability

- should the inforgnétion he supplied prove to be false. This reliance waS in error because Harris acted
asaCl ‘because he had already incurred criminal charges and was trying to-reduce those ’charges by
supplying additional infonnation to law enforcement.l |

The Court of Appeals also relied on Lopez v. State, 664 S.E.Zd 866, 869 (Ga. Ct. App.

: 2008) for the rule that in providing probable cause for an arrest, the informant’s admissions against
B penal interest are valuable 'facté indicating the informant is reliéblé and telling the truth. This
'reliance vby the Court is alsp in érror becaﬁse Harris wasl caught selling crack cocaine to a CI. He
-was not making an admission against penal intéresf; he was trying to get-out of jail. R. 14, 1. 9-15, 1.
| 'Iﬁe Court of Appeals vdisagreved, holding ‘that' the officers ’had reasonable suspicion of
criminal activity sufficient to justify the stop of the vehicle following the tip from Harris. 'Aipp. 1-2;
State v. Pope, Opinion No. 5261, 2014 WL 4087586 (S.C. Ct. App. August ‘2-0, 2014). The Court
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of Appeals relied upon State v. Peters, 271 S.C. 498, 248 S.E.2d 475 (1978). Peter, however, is
distinguishable because in that case the officer was well acquainted with the informant-- the
inforfnant had previously given th informa‘don'on four or five -occasiens. The officers in
Petitioner’é case admittedly knew nothing about Harris, had never heard of him or worked With him
prior to June 24, 2010, and had no idea if Harris was reliable or trustworthy.' The calls Harris
dllegedly made to Pope were not recorded, and Sergeant Johnson could only hear Harris’: side of the
conversations. | | |

The Court of Appeals also affirmed the corroboration of Harris’s information by Captain
McNeil’s validatioﬁ that he saw Pope at the Lighthouse when Harris said Pope would be there. This
reliance was in error because the testimony revealed that Captain McNeil did not actually see the
‘ ‘Ford Expedition at the nghthouse but rather the Expedition was a mile down the same highway,
U.S. 176, before the Lighthouse. ,Wheri defense counsel renewed his motion to suppress, R. 311, 1. 7
- 312, L 2, The Trial Court admitted that m denying the motion to suppress that he “relied on
- something . . . that now is factually incorrect:” |
I was basing my determination about the car being seen at the
Lighthouse on what I believed to have been [Lieutenant Sherfield’s]
testimony, and if I recall it correctly, basically they - - he was
notified that Pope had said he was at the Lighthouse and that

‘ Sherfield was notified by McNeil, McNeil saw him at the
Lighthouse.

And now McNeil says he was a ‘mile away and could not see the
Lighthouse. I'm very concerned about that because my corroboration
was based, for lack of a better way to put it, kind of a three-legged
stool . .. they were expecting a black Ford Expedition; that there
was more than one person in the car, which was confirmed by
Officer Sherfield when he followed the car and saw somebody in the
back; and that the car was coordinated to be at the Lighthouse when
Mr. Pope said it was by an officer. . . . It’s a crucial fact in the
decision I reached. [emphasis added] '
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- R.312,1. 14 - 313, 1. 5. The trial court stated, “I am going to still not grant the motion to

~ suppress. Iam, as you can probably tell, disturbed about the way this has fallen into place.” R. 318,

11. 16-18. The trial court subsequently ruled, “I still find it is sufficient . . . nexus in time and place
) ' IR

to establish the settlement corroboration or Harris’s testimony . . . [the] motions to suppress are

again denied on behalf of all three defendants.” R. 319, 11. 15-21.

Traffic stops are reviewéd under the standard set forth in Terry v. Ohio, 392 U.S. 1

~ (1968), because a traffic stop is more analogous to an investigative detention than a custodial

arrest. See United States v. Rusher, 966 F.2d 868, 875 (4th Cir. 1992). In Terry, the United

States Supreme Court outlined a two-prong test for aﬁalyzing the constitutionality of a traffic
stop: (1) whether the police officer's action was justified at the inception of the traffic stop; and
(2) whether the police officer's subsequent actions were reasonably related in scope and duration

to-the circumstances that justiﬁed the stop. Rusher, 966 F.2d at 875. Notably, temporary

'détention_ of individuals during a traffic stop by police, even if only for a brief period and for a

limited purpose, constitutes a seizure of the persons within the meaning of the Fourth

Amendment. See Whren v. United States, 517 U.S. 806, 809-10 (1996);.see also United States

v. Arvizu, 534 U.S. 266, 273 (2002) (noting the Fourth Amendment's protection against

/
“unreasonable searches and seizures” extends to “brief investigatory stops of persons or

vehicles™).

In Brendlin v. California, 551 U.S. 249, 127 S.Ct. 2400 (2007) the United States Supreme

- 'Court ruled that passengers of vehicles may challenge the constitutionality of a stop. The court

A 4 _ » ( .
noted that “the stopping of a.vehicle and the detention of its occupants constitute a “seizure” within

“the meaning of the Foufth Aniendmént.” 551 U. S. at 256, 127 S.Ct. at 2406 quoting Colorado v.

Bannister,449U.S. 1,4, n. 3, 101 S.Ct. 42, (1980) In Brendlin the court ruled that the passenger was
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seized from the mofnent the driver’s car came to a halt on the side of the road. In our case appellant
was seized when their- car was detained. .“‘Inarticulate‘ hunches” do not support detentions.
‘ 'Delawqre V. Piouse, 440 U.S. 648, 99 S.Ct. 99 S.Ct. 1391 (1979); Terry v. Ohio, 392 U.S. 1, 88
~ S.Ct. 1868 (1968).
~ “To justify a brief stop,[of] detention; the police officer must have a reasonable suspicion
that fhe persou has been invoived in criminal activity.” State v. Robinson, 306 S.C. 399, 402, .
| 412 S.E.2d 411, 413 (1991). The term “reasonable suspicion” requires a particularized and
objective basis that woulci load one to suspect another of criminal activity. See United States v.
,Corteé, 449 U.S. 411 (1981); see State v. Woodruff, 344 S.C. 537, 544 S.E.2d 290 (Ct. App:
2001)' In determining whether reasonable suspicion exists, the whole picture must be
con51dered See United States v. Sokolow, 490 U.S. 1 (1989). The burden is on the State to
, artloulate facts sufficient to support reasonable suspicion. See State v. Butler, 343 S.C. 198, 539
| SV.E.2d 414 (Ct. App. 2000); see also State v. Pichardo, 367 S.C. 84, 104, 623 S.E.2d 840, 851
(Ct. App. 2005). |
 The United States .Suprome Court oreated the exclusionary rule to safeguard Fourth
Amendfnent ughts. United States v. Calandra, 414 U.S. 338 (1974). The exclusionary rule
o prohibifs the use of evidence obtained directly or indirectly througu an unlawful search or seizure

uﬁder the fruits of the poisonous tree doctrine. See Wong Sun v. United States, 371 U.S. 471,

484 (1963) see also State v. Nelson, 336 S.C. 186 519 S.E.2d 786 (1999) (ﬁndmg ev1dence is

' not adm1351b1e under the "fruit of the poisonous tree" doctrme when the police exploit an
unlawful search to seize evidence that would not have otherwise come to light). The Fourteenth
* Amendment inoofporates the rule of excluding evidence obtained through an illegal search or

seizure and makes it applicable to the states. Mapp v. Ohio, 367 U.S. 643, 655 (1961).
o . 15 :
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“The purpose of the Fourth Amendment is not to eliminate all contact between the police
and the citizenry, but ‘to prevent arbitrary and oppressive interference by enforcemept officials
with the privacy and personal security ;)f individuals.”’ United States v. Mendenhall, 446 U.S.
544, 553-54 (1980) (quoting United States v. Martinez—Fuerte, 428 U.S. 543, 554 (1976). The
| United States Supreme Court and ‘the Supfeme Court of this State have recognized and applied
the principle that pblice officers are not granted under Terry, “a general warrant to rummage and
seize at will” an& that any evidence seized from an unlawful detention must be excluded as “fruit
of thé poiéondus trée.” State v. Woodruﬁ’,‘ 344 5.C. 537, 549, 544 S.E.2d 290, 296-97, n. 1
(éiting Texas v.Brown, 460 U;S. 730, 748 (1983) (Stevens, J., concurring) (The United States
Supreme Couﬁ “has been sensitive to the. danger . . . that officers will enlarge a specific
authorization, furnished by a warrant or an exigency, into the equivalent of a general warrant to
rummage and seize at will”’) (emphasis added).

In Pope’s case, law enforcement did not have reasonable suspicion to justify the traffic
sfop;because: (1) the infdfmation provided by Harris, the drug dealer, is inherently unreliable

‘because Harris waé not known by law enforéement; (2) this was not a high crime area; (3) the car
-~ was traveling legally and ﬁo citafions were issuéd; (4) there was no evidence of aﬁempted flight;
‘ (5) there was ‘n\o evidence of evasive behavior: (6) the ﬁour was not late as it was 6:00 PM on

June 24“‘; (7) the trial court felied on incorrect information that Captain McNeil saw the Ford
: Expé‘di'tionr' at the Lighthouse, when he was actually a mile down the intefstate; (8) 1gw
eﬁorce@ent failed to verify any information regarding the black Ford Expedition prior to the
sfop. See Woodruff, 344 S.C. 537, 544 S.E.2d 290. Therefore, the trial court erred in refusing to
suppress the evidence seizgd by law enforcement. R.157,1. 109, 1. 1; See Wong Sun; 371 U.S.
at 484; see also Nelson, 336 S.C. 186, 51‘9 S.E.2d 786.
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VThe Court of Appeals misapprehended fhis issue. The Court relied on incorrect
~ information that Captain McNeil had a visual sighting of-Pope’s caf at the lighthouse Fish Camp
when Captain McNeil actually was a mile before the Lighthouse. This Court also relied on ;the
finding that Harris was not a CI when the record was clear that Harris expected a benefit and did

receive one.
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ARGUMENT

2.

- The Court of Appeals erred in affirming the trial court’s refusal to suppress the evidence seized

‘ during the search of the vehicle in which Petitione( was a passenger, when law enforcement did

not have probable cause to believe the vehicle contained evidence of criminal activity and no

exigent circumstances existed to justify the warrantless search.

The Court of Appeals found there was probable cause based on the automobile exception.
- The automobile excepti()n to the search warrant réquirement is based on: ( 1) the rt;,ady mobility
of aulomobiles and'the pbtential that eviclénce may be lost or destroyed before a warrant is
oblaineli and (2) the lesse/ned expectation of privacy in motor vehicles which are subject to

government regulation. State v. Cox, 290 S.C. 489 351 S.E.2d 570 (1986). The automoblle

Vexceptlon does not contain a separate ex1gencyv requirement. See Dyson 527 U. S 465 (1999).

[S]earches conducted outside the judicial process, w1thout prior approval by judge or
magistrate, are per se unreasonable under -the Fourth Amendment — subject only to a few
specifically established and well-delineated exceptioﬁsf” Katz v. United States, 389 U.S. 347, 357
(1967); see also State v. Peters, 271 S.C. 498, 501, 248 S.E.2d 475, 476 (1978). One of these
ekaeptions is the automobile exception, which provides that police officers may conduct a
v&arréntless search of an “automobile when the officers have probable cause t(; believe the
' ‘automobﬂe contams evidence of criminal activity. See Carroll v. United States, 267 U.S. 132, 153
(1925) see also Maryland v. Dyson, 527 U. S. 465 (1999).

In_Umted StatesAv. Ross, 456 U.S. 798, 800 (1982), the Court defined the scope of the
search in such situations as permitting officers to search as thoroughly as a magistrate could
authorize in a warran ““particularly describing the place to be se.-arched.’”} The Ross Court also
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‘explained that the probable cause determination must be made based upon objective facts that could
- justify the issuance of a search warrant by a magistrate. /d. at 808. In other words, the facts must

justify the issuance of a warrant, even though a warrant was not actually obtained. Id. at 809.

“[Ulnder the aufomobile exception, probable cause alone is sufficient to justify a
Warrémtless sea;ch.” Cox, at 492, 351 S.E.2d at 571-72. “The standard for probable cause to

conduct a warrantless search is the same as that for a search with a warrant.” State v. Bultron,

318 S.C. at 332, 457 S.E.2d at 621. This requires, “a justifiable determination, based upon the
totality of the circumstances and in view of all the evidence available to- law enforcemeﬁt

officials at the time of the search, that there exists a pfactical, nontechnical probability that a
crime is being committed or has been committed and incriminating evidence is involved.” Id.
Tﬁe Court of Appeals relied again on the misconception that Captain McNeil saw Pope’s car
at the Lfghthouée to determine probable cause existed.  The trial court had found that law
enforcement had probable cause to stop the vehicle:
Not a lot of infonﬁation, that’s true, but enough, I think, to establish
probable cause to make the stop, and that corroboration is that a
black Ford Expedition would be coming from Spartanburg to Union
on 176 out of Spartanburg. That alone would not be enough . . .
[Harris] gave information that he had been contacted by whoever
was on the other end of that phone, whether it was Pope or not, that
the car in question was passing the Lighthouse fish camp, and that
was confirmed by Mr. McNeil, Officer McNeil. So I think that’s
enough to create probable cause for the stop.
CR158,110-9,L 1.
This Court again relied, in error, we respectfully submit, on the information provided by the

CI, Harris to provide probable cause. When a confidential informant is involved, it is necessary to

eﬁ;amine. the reliability arid‘credibility of the informant for determining the existence of probable
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cause. IHlinois v. Gdtes, 462 U.S. 213, 230-235 (1983). In determining whether the information

relied upon by law enforcement is reliable, rio one factor is necessary or sufficient to establish
I

probable cause. Instead, probable cause ‘arises‘ from the totality of the circumstances, and “[a]

o deficiency in one [factor] may be compenéated for, in determining the overall reliability of a tip,
by-a strong showing as to the other, or by some other indicia of reliability.” Id The Court
| explained:

If, for example, a particular informant is known for the unusual

reliability of his predictions of certain types of criminal activities

in a locality, his failure, in a particular case, to thoroughly set forth

the basis of his knowledge surely should not serve as an absolute

bar to.a finding of probable cause based on his tip. . . . Likewise, if

an unquestionably honest citizen comes forward with a report of

criminal activity — which if fabricated would subject him to

criminal liability — we have found rigorous scrutiny of the basis of

his knowledge unnecessary. . . . Conversely, even if we entertain

some doubt as to an informant’s motives, his explicit and detailed

description of alleged wrongdoing, along with a statement that the

event was observed firsthand, entitles his tip to greater weight than
. might otherw1se be the case. »
Id.; see also State v. Hill, 245 S.C. 76, 138.S.E.2d 829 (1964).

‘Similar to this case, our Supreme Copirt’s decision in State v. Weaver, 374 S.C. 313, 649
S.E.2d 479 (2007) ddés not involve a confidential informant and it is instructive on the issue of
pfobabie cause Asupp'oxv’ting a Warrantless search of an automobile. In Weaver, Officers developed
| _. ‘the defendant as a rhufdei' Suspect at the scene of the crime and learned that the defendant had been
driving a grcenv"Jeep_aTrOﬁhd the time of the murder. When law enforcement located the Jeep, it
snielled_ of bleach and had a wet interior. Our Supreme Court concluded that to the officers, it

seemied apparent there had been an attempt to destroy evidence in the Jeep. Thus, probable cause

existed to search the“'ije:ep' because the vehicle was connected to the suspect, the investigation



: V-reveal'edevidence wouldbe in the Jeep, and the condition of the Jeep could result in the loss of the
evidence. Id. at 320, ‘64’9's.E.'2d at 482.
| The Court of Appeals for probable cause here, further relied on the fact that the officer saw f
‘the co- defendant Crosby look at the ofﬁcer and-bend down in the car. This was in error because no |
drugs were found 1n’the car‘nor on the three defendants. The only item found near Crosby was the
scale withresidue ofcocamel B |
| In Pope’s‘ case, -lvaw enforeement did not have probable cause to believe that the vehicle in
“which I\’etitioner was a p@senger contained evidence of criminal activity. See Carroll, 267 U.S. at”
153. This dls because law enforcement failed to conduct an 1nvest1gat1on to gam probable cause;
‘ mstead the ofﬁcers handcuffed the occupants and nnmedlately searched the car w1thout consent.
The 1n01dent dOes not meet the automobrle exception because the car was not mobile once the men
were removed The men d1d not have drugs nor weapons on them.

o Notably, th_lS mstant case is distinct from our Supreme Court s decision in Weaver

| where the murder suspect s Jeep smelled of bleach and had a wet interior after the murder.

Weaver 374 ”S C 313 649 S.E.2d 479. The ofﬁcers had only the unreliable information
' prov1ded by the recently arrested drug dealer who was facing serious jail time. Accordingly, the

trlal court erred in refusmg to suppress the evidence seized by law enforcement. R. 159 1. 2 —

R 160 1 3 See Wong Sun 371 U.S. at 484; see also Woodruff, 344 S.C. 537, 549, 544 S.E.2d 290,

296 97 n 1 (c1t1ng Brown 460 U. S 730, 748 (1983 (Stevens, J., concumng)




- ARGUMENT
' TheCourt of Ap p‘ ’”eals erred in affirming the trial court’s admission of the scale with residue

‘cocaine found 1n the vehiéle and the drugs found in the police car when no chain of custody existed

for the scale the chaln of custodv for the drugs in the police car was insufficient.

_ The Court of Appeals afﬁrmed the trial court’s finding that the scales seized ﬁom Pope’s car

.;,. .

were a non-flmgrble 1tem and a chain of custody was not reqmred The Court mlsapprehended the

'1ssue o ‘ |

[Our Supreme] Court has long held that a party offering into evidence fungible items
such as drugs or blood samples must establish a complete chain of custody as far as
' practlcable ? State v Sweet 374 S C. 1, 6 647 S.E.2d 202, 205 (2007); see also Benton v.
Pellum 232 S C 26 33 100 S. E 2d 534 537 (1957) (stating “it is generally held that the party
offermg such spec1men is requlred to establish, at least as far as practicable, a complete chain of
~ ev1dence’~’~) Where the substance analyzed has passed through several hands the cvrdence must

not leave 1t to con_]ecture as to who had it and what was done with it between the taking and the

) ana1y31s » Bentonv‘ 32 S C at 33 34 100 S.E. 2d at 537 (c1tat10n omitted). “Testimony from’

. -each custodlan of funglble ev1dence however is not a prerequ1srte to establishing a chain

of custody sufﬁcxent for adn11551b111ty ? Sweet 374 S.C. at 7, 647 S.E.2d at 206 (c1t1ng State v.
Taylor 360 S C 18 27 598 S. E 2d 735, 739 (Ct. App. 2004).

Furthermore, ,_“[w]here other evxdence establishes the identity of those who have handled
the ev1dence and reasonably demonstrates the manner of handling of the evidence, our courts

- have been wﬂhng to ﬁll gaps in the chain of custody-due to an absent witness.” Id “Proof of

'chaln_of custody neednot_ negate all possibility of tampering so long as the chain of possession is
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: complete ? State v Carter 344 S C. 419 424, 544 S.E. 2d 835, 837 (2001). “In applying this

_ -rule we have found evrdence 1nadmlss1ble only where there is a missing link in the chain of

possess1on because the zdentlty of those who handled the [substance ] was not established at least

as far as practzcable ” Id (emphas15 added).

Courts have abandoned mﬂexrble rules regarding the chain of custody and the

N\

adm1531b111ty of ev1dence 1n favor of a rule granting dlscretlon to the trial courts See State v.
Hatcher 392 S. C 86 94 95 708 S. E 2d 750 754-55 (2011) (crtlng United States v. De Larosa,
"450 F. 2d 1057 1068 (3rd Clr 1971)) “The trial judge's exercise of discretion must be reviewed

in the hght of the followmg factors the nature of the artrcle the crrcumstances surrounding

. the preservatlon and custody of it, and ‘the likelihood of intermeddlers tampering with

L~

it Id. (mternal quotatlon marks and c1tat10n omitted). “If upon the consideration of such factors

'Athe trlal Judge 1s satlsﬁed that in reasonable probabrhty the article has not been changed in

: 1mportant respects he may permlt 1ts mtroductlon in evidence.” Hatcher 392 S.C. at 94-95, 708

-SE2d at 754 55 (‘ Votmg Gallego v. United States 276 F.2d 914, 917 (9th Cir. 1960).

Accordmgly, our Suprcme Couxt held “The State need not establish the identity of every person

handhng fungrble 1te m‘all cucumstances rather the standard is whether, in the discretion of

the trral Judge the State' _has estabhshed the chain of custody as far as practicable. This

'determmatlon w111 necessarlly depend on the unique factual circumstances of each case.”

- -'Hatcher 392 s c at‘95' 708 s. E 2d at 755

In Pope s"case, the “urnque factual crrcumstances” of this case establish that a sufficient

' cham of custody d1d ex1$t Our Supreme Court has noted, “[T]he mere fact that evidence is

sealed upon pres 1tat101 for testmg does not, in itself, establish a sufﬁcrent chain of custody ”?

" Hatcher 392 S C.iat 94 95 ’ 708 S. E 2d at 754-55.
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_ The scales had not been in a secured evidence bag and one of its batteries was missing when it

~was retrieved—\—not'v_\_yhen xt was placed in the drawer. The scales were kept in a drawer with

other scales in avault, and the original bag in which the scales were contained was broken. R.

36,1 1-R.38, 1L 11
: As' to' "5the 'fc\rack _cocaine, the officers provided false information on the
accompanymg afﬁdavxt of the ev1dence bag Therefore, the tr1a1 court erred in ﬁndmg a sufﬁc1ent

chain of custody ex1sted :V'V.RA160 1L 925 R. 390, 1. 24 — 391, 1. 19; See Carter, 344 S.C. at 424,

544 S. E 2d at 837 (“Ploof of chaln of custody need not negate all p0551b111ty of tampering so

long as the cham of possess1on is complete ).
/

State V. Glenn 328 S C. 300 492 S.E.2d 393,395 (1997), succinctly summarizes the chain-

A of-custody law E

Because funglble items such as drugs or blood samples are not
readxly identifiable and may be easily tampered with, the party
offermg such items into evidence must establish a chain-of-custody
, _as| far “as practlcable [Citations omitted.] Where the analyzed
- substance is’ passed through several hands, the evidence must not
“ . leave it to conjecture as to had it and what was done with it between
" the takmg an analysis. However, the proof of chain-of-custody need
~ not: negate all possibility of tampering, but instead must only
. ‘establish”a complete chain of evidence as far as’ practicable.

o [Cltatlons onutted]

_cham of custody requlrement is strict where fungible
o  evidenice is ‘involved, where the issue is the admissibility of non-
o o funglble ev1dence that is evidence that is unique and identifiable —

’ « . the es*aol.shment of a strict chain of custody is not required ... [i]f

. the oﬁ‘ered item possesses characteristics which are fairly unique and

~ readily: ldcntlﬁable and' if the substance of which the item is

o composed is relatlvely impervious to change, the trial court is viewed

as having broad discretion to admit nearly on the basis of testimony

, ... that the item is the one in question and is in a substantially
s T unchanged condltlon 'On the other hand, if the offered evidence is of
' such a nature as not to be readily identifiable, or to be susceptlble to

' -alteratlon by tampermg of contamination, the sound exercise of the

. While' the

-
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trial court’s discretion may require a substantially more elaborate
foundation. A’ foundation of the latter sort will commonly entail
testimony tracing the “chain-of-custody” of the item with sufficient
completeness to render it reasonably probable that the original item

has neither been exchanged with another nor been contaminated or .
. tampered with. [Cltatlons and quotation marks omitted. ]

See, also, State v. Frezburger 366 S. C 125,620 S.E.2d 737 (2006).

The scales in thxs case do not fit the description of non—ﬁmglble items as stated in State v.

Glenn 1d because they were not umque and identifiable. They were thrown in a drawer with other
scales. The ongmal bag was broken A chain of custody was necessary to determine if these were
the scales found in Pope s car. If the state could not prove that, the scales should have been

suppressed. The issue 1s not whether it can be tampered with; it is can it be uniquely identified.
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CONCLUSION

Based on the above, Petitioner respectfully requests this Court to grant the petition for a writ
of certiorari, reverse the deciSi_on of the Court of Appeals, and remand the case for a new trial with

 instructions for the evidence seized by law enforcement to be suppressed.
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