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Dear Ms, Hudgins,

Greehng, I proyf +hat yov ace well. This isin respense o your Coir espend-
ance ’?rom last menth. In that correspondance yoo made mertion of poﬁbl\{
wanhng 1o do an Anders orief T agree had dhat is in optien +or you-

M5, Hudgins | we have semed do not e workimg tegether since aktera
ortespondance , agreed in haste to ypur supeniors, wWhich T did make o peblic
opolc\ 9 wtor, however, T Feel 4hat Recavse oF Y Knee- ,\‘)Urk reaetion oo
nave o all appeadances petled awey from my ca®e. Granted, T am
well awace Hnat, as oo tave sad e appeal process 1o very dew’and
Ogreed T am aggresave and pessienate when it comes 1o putsoing this
endeaver, haceven, T have mantoined oy innocence from +he BGinning
and GOD nas gven mMe e opps tonity 4o oe vindicated. @ecq}):)e ¥ My
ignerance in the il procced:ngsjii wa s, WKe Hhe mapnty ot eases i
His Stoke s« ~ raltoeded — , Y faolt for not Knowng +he law. T\”\roogh
Hhs mistake of the coort reported (Hhings happen), T have been Gven a
“econd chance. T have utilized 4his time and oppertonily to educate
m\)%l@,l am not & lawyer o attorney by any means of the words, (T
have the vrmest fespect of who yov are, Jour postien and youe fecerd,
T applande. you for your success), however, T am quie piovd of 4he
achievernents docing the course of Hime. The maprity cd inmates
Complan abeut mistokes made © counse! i Hherr wvabal proceedings
and dp mok‘mmg aboot i, T do met feel Yt Jou ave vesponsible for me or
my situcdion, Jou ae placed Nere to assst me Persenally T woold Hhink
You eppreadte mny cutlack, where other inmates expect yovte be & puvacle
Leorker and lecve oo fes ponsibl@ Yor everything that heppens, T jstam
askirg for help
1 gy be o bl lest bor hew can yoo nae an appeal on the rec
~0ds of o previovs proceechng - o i only ol a record T My underst-
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anding s hat a dicect appeal 15 dhe proper jucisclickion Jor His complaint.

Just recently on Oct- 3 2014 " The Stake” newspapec rejorted @

" In Richland Covnty @ van serving ik fone doe fo “lost
trial records, "Sopports Sy is in adequate jushde, "Those invclved in the
Case realized +he records woere missing threeB) years cep wnile Reed
(Applicant) was appealing .,,"(Appeikﬂe) He Rad breen eeking a efral since
days aMter Nis convichion. Reed (Appellate) was repesented 0y PY\‘Sj FranKin-
Rest anc ¥he Posecotor was Lan Gadbedg , e hearing jdee. was 'Henebie
DeAndrea Penigmin Ciceut Judge . "Geldbérgy 4pid Benpeuin ?;xﬁ problems
with the court records wer dintevered 1 2ot during the appeals pro-
“cess, Tne Cleckof Court's Citce Covld not Sond o copy of Fews(Sudee) 2607
order refusing Reed's request Fora cetral. Gold erg 3aud, Hhat :sjra\ﬁd
the appeal! ‘C‘\The Tral Yansenpt coold not be recreated for o setricl
Decavse CoOCE reperiers Spnerally destreys records abtec Hrial’ “A
tetrial weold be 'mbe with prebiéms) Go\x*m s0id, cihng Concerns
that include the inabiliby of defense lawyers ¥o compare. what witnesses
Sad the fwst Hime with what they mignt testily 4o 1n a second i),
R@Wm‘&m‘\- asked Peramin o reject e agieement and crder ¢ new

1G 1,
L do et have any Yocther vpdates on e dopesibien of His
Case. mo@%h)f‘m sore yev Nave heacd ¢f 4his case.

MY understanding (5, a dicect appenl may be avtherized, for exaerpie
When the case inwolues e constitvtionalidy ¢f o state law. Missing por
-hens of atria deprives a full meaningol v e clernying Constitutionc|
Cights of due precess and equal protechién of law, 236 5.¢ & Consk Amend. 5
g 3_ ,M81 ;30 (onst. Act T,814. Prvate Rights 5.0.¢enst Ak T §3 ° Sicte v,

l 5L } - ) ) T—————
leIntire, 221 5. 504,71 S.E. 2d H16G452), Stenenphecs 15" Tl respors bl
%—'or compiling Notes. 5.8 Cede 1976, 8 W-43- 1o, 3¢ - APA requites opportunily for
a hearing §1-23-32069, 31-23- 320() , § 1-23-33009) » Record contested must
inctude ol franseript 81-23-326), 5.C.AC. R Ruie 20760 ,6),06) 5 210wy .
T have sired and argued Sate v tadien, 373 50320, 325, ¢ SE, 24 21 b
21374 (CH App- 2007), Decdon v, teath | 234 5.C.TLEA, 302 S.E. 2 3355+ 3, (16%3) 5
US v duagins, 141 F.3d 532,537 (A4, 1650) , Rebeckson v, St , W i -0 20 (41)
(C.A3, 2007, Ceyler v Rykes, €17 F.2d 31516 (CAS,\6gT), Dyches v Moching wi
109313% (0.5, 200), LDy Brown, 202 F.3d A1, oM, (LAY, 2000), 05 v
Gillis , 773 F 2d 54,544 (A 4, 1685), China, v acrotk, 251 5.C. 329, 353 34 12,
SE. 2d 276,278 (Qe) , Addaens v HR Mllen Tne. | 247 SC 652,651, 12¢ SE.
2d G, 12,Qo) , Evans v. Rusihton , wesuosze 05.¢., 2007).
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It s oy view and understanding of lew that My ceompiant I
oper ard 15 cipe fof direck appealva s is d rot T I howe shown teyond
any dovbt Hhs complant s feoHul, I‘V, W DO ;\rg)%e<asio.wl opnen, U
disagee with my argoment;, T wovld enjoy clanty on your pack. T app-
- (ecate yove atention

Enclcsed -

Supplement fo support correspondence

[ foiped fol l\/ Svomutted,

£l Kgmvj . /Miﬂ/&w

Fapl B Whikensimer, Cleek ef Coort
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(areenuille Coonty Cowrtheone
2057 kast M_orfch Street

Gireenwvitle ) Sm{—h Carohnme 2960
Jenny Abbott Kitehings, Clerk of Courk
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015 Somiter St.

PO Rox 129
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" In o direct oppeal, Hhe fous is genevally opon the propriely of rulings made
by the courk in response to o parties motions or ohjechions! Al Shabazz v. Stote,
527 S.E.2d 14%,74] (6.C., 2000). In PCR, +he focus is vsvally on allcged errors made
by prior counsel and othererrers of law or fack Hrat occured ovtsde the record- The.
3ooth Qapling Supreme Coort caid Hhat'when asserting Hhe erroneous admission of
c\;{dence,a violation of a constitotional rightor other errors in a preceeding, the.
(fera applicant generally must fame Hthe issoe asone of ineffective. assistance
of counsel” Id. This assertion is both owrtoadd and vndeninclusive - not all errors
appropiate for BCR constitute ineffective assistance of counsel (I, A.C), nor most
they be stated as such to be viable PR clams = bot 1+ s correct Hhat post-Conviction
ehef is not o substitvte foc dicect appeal Commings v State 260 S.E. 29 181-38
(5.C.,199), In other words, "errors which could have been reviewed on appeal may.
not be assected for dhe first time | or reasserted in post- convickion proceed’w;gS'
Ld. -at least not in exactly Hhe same uny these errors were o covld have
been asserted on direct appeal.

Sorme examples will help cladfy this point. Sooth Cacolina ascrives toa
apt of pocticularly onerous procedvral defaplt roles. See Jobn B Blume ¢ Emily C.
Paavola, "I cbiect 1s not enovan: Tips inol Defense 0 i
Diocedvral Defavlt, South (acohina Law, Jan. 2004 ot 35 5 John B Blome ¢ famela
A. WilKking, Death by Defavtts State Procedural Defapit Doctring T (apital Cases ,
50 8. L. Rev.. 1 (1998) @iscussing Sovth Cavolinds procedural defayly E)risprudence
in detail). In particvlar, Sovth Carolna requites strict adberence o +he “contempor-
*anesws okjectonrole. See,e.g., State v. Yazquer, @l3 3.E. 2d 354 (5C.,2008). Tn
Stote v. Bolmes | 05 5.E. 2d 14(5.2.,2¢09), rev.d on other grourds, §47 1.5 319 @00p),
a capital case, defense covnsel chjected 1o Hhe Solictor's clesing agoment in
which the Soliciter Yool adwantage of +he 4ciol judge's erroreovs decision +o
exclude evidence that ancther man had actually Committed Hhe crime by @-
*peating arguing vt if Holmes had ot committed Hhe erime, "where is this
raping , modering, beating fellow that actually did +his+ring 77 See Tanseripf
of Record on Appeal at 4220, Holves, o5 5., 24 19 (\b. 25886). The sohiater made
Sirmlac acquenents throughoot his closing staterment, Td- ot 4216, 4212, H216, 4223,
4228 1231, 4263 . After Hhe soliator had toncluded his acqoment, defense counsel
objected to Hhese statements and moved for a nistrial. Td.at.at d23,- 4267,
On direct oppeal, however, the Scuth Qvolina Sopreme Court neld defense
covnsel's objection was precedorally barced becavse, although defense cov-
"sel did bring the issve 1o the trial court's atention, he did rot do so
“contemporantouslytwith Hne soliciter's staterment Holmes, @08 5.€. 2d at 25.
Becave these claims could have been reviewed cn diect oppeal iF they wodld
nowe been properly preserved, Holmes 15 unable tp rmise them in Hhe same
manner in post- Conviction.

ﬁ Tn Wilsen v. State | 559 S.E.2d 58| 62.,2002), he chd net Knawingly and
intelligently waive his cights to o dicect appeal from g, caiminal conviction.
Ld ot 582-83. The court explained 3

| of Y




A defendant has +he precedural right 1o'ore fair bite ot +he apple.,
This 13, every defendant has a right to file o direct oppeal and one PR appli-
cation. T this case, Wilkon s not had “one bite at the apple"smce he has
not received either o direct appeal From Wis convietion or a PCR heaniag:

The "one $air bite palicy woold te frstraded it +he cne yeor statute
of limitations for BCR cloims applied wnere +he applicant was denied 0is
Clicect oppeal due Yo T.AL and then was denied his right o o PCR appl-
ication because of e ore year statote of limitation. Id.

Evans v. Rushton, WL. 540326 (.5.0.,2007)

CTIT. A Petitioner tmely appealed his conviction and onappeal was

ir?eded on bis kehal€ by Ta@ S Taggart, Esquire., .0.0¥ice of Appellate
ferse, who movad fora reconstrochon Feacing , oc in the alternative, for a

New trial,on the grovnd that portions oA +hedaal tansenpt were not

tronsenbed due o noise om the court reporters tape .

Fehitioner was denied dve process of low under +he 2
L.5.CA. Const: Armend. 14 and is entitled 1o a new trial becavse a. proper
franseript of the trial wos rot preserved Cor oppellate. feview and JFi')\ec
(econstcoction hec\h(\g s 'mac\eqm’ce-

On direct appeal in +his matter, Petitioner was aranted o
reconstroction heaning in an oftempted Yo reconstroct the portions of
+he trial transcript At vere missing 4o enspe hat Petitioner woold
(eceive. an eifective oppellate review ok s rial. Many of 4ne relevant
alleaptions that Pehitioner relied en for relief inthis matter are missing
Leom he drial frarseript, and theefore covld not be raised on dhect oppal.

The feconstruction heanng did Not help this matterany,
Decquse ¥he trial judge, Hhe solictor and +rial covnsel’s memories of
Yne tral were vogue ot best

Petihoner argues e is entitled Yo a new trial becase a
proper -‘rrcmgcﬁp\- oF Mis foial vwes not preserved for meam'\f\g‘?ol review.

Dve. process cequices that o record of ‘Sufficient cmple‘rev\es*aé be
provided foc oppellate ceview of the ervors raived oy a coiinal clefendant.
See, Dropec v. Washington , 372 0.5. 487, 441,-9% (G43) - However, wheve a
portion of ¥he record i3 LNovaillable beause a teanscriph is lostoris
ctherwise missing, the 1no\s3i\'\+io‘€ the State o provide a full dranseript
of £ne triol proceedings dees Mot enhitle defendant/opplicard anew
trial perse, Id. Rather, e must de mpnsteate that clespite. o aeed
farth eftHfoct, 1t s impossible o reconstroct Hr missing fertions of the
rﬁord and that soch precludes effective appellate review of 4he issves.

————

2 obY



) propec transcnpt of Hhe trial was not preserved for oppellote
review and +he reconstroction heanng was inadequate s

D Petitioner's position s Hhat a remand {or o further reconstrochon
ot +hre tnal +ransce pt is like beating o dead horse, nething cootd
be accomplished in another reconstroction hearing becovse the
trial judge , the solictor, and 4rial covnsel's memories would be
worst Hhan +he first heanng;

3) Retikoner believes he shovld receive a new trial and o proper
transenpt of that tial shovld be preserved for appellate review, i£
necessary !

Q) This matter fesulted in o decision that was hased on an unreaso-
-nGl detecmination of the facks in light of the evidence presented
in the state court (Reconstruction Hearing) proceeding:

The South Carolina Constitution provides that in piocedures before administra-
-Five agencies: "o person shall be finally bovnd by a judicial or quasi -

Judicial decision of an administative agency a¥ecting private rights ex-
-Cept on dve rotice and on opportumity 4o be Meard . - T« 8.0 Const Ak T,
8§72 (Qorav201).

Stote v. hadson, 373 5.C.320, L4 SE. 2d 271 G.C. App., 2607
Adams v H R Allenn Inc.; 327 SC 652,657, 726 SE. 2d 4,12 GC App,2612)
Jate V. Hongeod, S.E. 2d, WL 2430457 $17) $.C. App,, 2014)

The Sputh Caroling Supreme. Court explains ¢

"frocedural due precess requirements are mot techinica 5 1o particolar form of
procedure. 1 Necessary, The United States Svpreme Court 1as reld, Nowever,
Hhat a mmipom certain elements must be present. These include (@) ad-
-equate notice,@) adequate. oppertomity fora hearing,@he right Yo
anrroc\\)'ce evidence ) and () the rght o confront and cross- examine wit-

nesses, Adgms v B R Allen, Tt , 347 S8 ©52,657, 720 S.E. 24 § G.C. App, 2012);
MeBride. v. Stheol District of Greenyille Covaty, Wi 85H15 70 6L App., 2013),
“Where. portions of stenographic notes are 1ost prior o dransernption it 15
oppropriate forhe wdge 1o acept aldavits of coonsel and e coort
feforter to detecmined what transpired.” China v otk 251 3¢ 329, 333-34,
b2 HE. 2d 274, 278 (6% Howeyer, ‘+he reconstruction recod must allow for

o meaningful appellate review. Stote v, Lodson, 373 $.8. 320- 21, L44 S.E. 2d 27
C+- App., 2007). "E new rial is there fore appropricte i€ the appelland estublistes
that Hhe ncomplete nature of the Honsenpt prevents the appencﬂe coort
Feom conducting o meomng%\ apellote review. Td. of, 325, 4u 9. 24 ot
274,
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Cited ' Rautey v, Mclall  wi - 186@37 (D.5C.,2003), T¢ i 15 IMpossi bie +o
Gdequately (econsteoct the record to cllow for _qmn‘mgx’ui appellate feview;
+he general ruie has Heen 4o grant a new ol Stote v Lodsin 373 5.
320 NY SE-2d 27 (Ch App., 2007) imely appeal, bt court veporter Covid nol
P’@L{\)CC. *’VQWSQF;&))"Y due 1o o Ir&'t\ure; of e recoming (:c\u\prv*c—n_{‘). ’L-Jhe(ci
howe ver, the m&\m\\.k{ +o gdfgqu@’re\\/ g ﬁaoﬂ“’,ﬂ’(‘u\Lf ﬂﬂe recocd 15 CiUC 0
some favlt or unreascnable delay on the part of +he oppellcat; the
Qppea\ nas ir\%+€(3d Deen d\‘Sy\jY\iS&EII CQ %iu’re V. Seccelte | 315 8.0 085G
54, 3.8, 2d 554 (Ct App e ltope. of rial destreoyed Qurng the delay
N ﬁia\'). Parsen . St €., WL NTH95260 (S.C,)“:on).
State v. Bogygeed | Wie 2630457 5-C.ARD. 2oy, "First, e couid have chjected
TO +he ocCuroty of He transecipts”’ See Rule o1, SC.H.CR Secend,

; ; . FAT el
porsvont +o Cina v. Pacott, 25150329 1L 5.€. 24 27604%0), Nontivr
could hove asked +ne appellcte court 1o remend the cose for o (€
-construction of +he record. TF 100K of on octurate fansenpt pecl-
-uded the apf/\e'\\cx%e_ Coutr From conducting a mecnogiut oppeliate
rev.ew, he tould Nave reqves)red O New i\ri&%. Siote v bodsen, 313
3C. 320, ki S.E. 2d 2121314 (5.0 Ch App., 2007) y Bacaes v Thueme,
WL 52T (D58, 200)- N
Lodson 313, 6k 328 ean S.E. 2d, ot 215, (reuersing and femandivng yor
G New Fral wnece the cecoad lacked the completeness and ehakbly
NECeSHAN for ¥his court Y0 ENGRYe in meamv\c“q?\)l &ppe'\\c‘ﬁa rev;eu&'),
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