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STATEMENT OF ISSUES ON APPEAL

I. THE COURT OF APPEALS CORRECTLY STATED THE TEST FOR
DETERMINING PROBABLE CAUSE. :

II.  REMAND IS APPROPRIATE FOR MORE DETAILED FINDINGS.



COUNTERSTATEMENT OF THE FACTS

This petition stems from a trial involving a Richland County Sheriff’s Department
deputy’s arrest of Respondent Demetrius Mack.

On December 6, 2008, Mack was working for DTH Protective Services. (R. p.138,
lines 22-24). That night he was assigned to work security at Club Essence, a nightclub on
Two Notch Road in Columbia, South Carolina. (R. p. 139, lines 1-6). Club Essence was a
hip-hop club frequented by young people. (R. p. 140, lines 12-14). Mack described the club
as a dangerous place, frequented by hostile gang members who drank cheap liquor. (R. p.
140, lines 15-21).

On the night of the incident, Mack came into contact with McKenzie Williamson,
who would turn out to be a real troublemaker. Mack’s first run-in with Williamson took
place in the foyer of Club Essence, where Williamson was trying to get into the club
without paying the required fee for entrance. (R. p. 141, lines 15-25). According to Mack’s
observations when he arrived in the foyer, Williamson tried to walk right past the lady
collecting entrance fees without paying. (R. p.141, lines 19-20). The lady pointed
Williamson out to Mack and told Mack he had entered without paying. (R. p.141, lines 19-
20). Mack told Williamson to leave if he was not going to pay the entrance fee, and he did.
(R. p.141, lines 21-25, p.142, lines 1-2).

Later, Williamson tried to enter the club for free again. (R. p.142, lines 3-8). He
was caught once again and Mack escorted him off of the premises. (R. p.142, lines 8-13).

Failing to get the message, Williamson tried to sneak into the club for free a third time.



(R. p.142, lines 17-20). This time, a different security guard caught him and began to
escort him out of the club. (R. p.142, lines 18-20).

Williamson became belligerent. (R. p.142, lines 22-24). He stood in the middle of
Weir Avenue, a street next to Club Essence, and started throwing gang signs at the
security guards. (R. p.142, lines 22-24). Mack was standing at the door to the club with
the owner and watched Williamson making a scene. (R. p.143, lines 1-3). In addition to
gang signs, Williamson began making threatening gestures about shooting at the club. (R.
p.143, lines 6-9).

Williamson was still not done. He would make yet another attempt to sneak into
Club Essence. As the night went on, the crowd became increasingly unruly. Eventually, a
fight broke out in the club. (R. p.143, lines 13-16). As the security guards, including Mack,
tried to assist the club bouncers in breaking up the fight, another employee of the club
informed Mack that Williamson was back on the property. (R. p.143, lines 18-25). Mack
had warned Williamson earlier that he would arrest him if he came back to Club Essence.
(R. p.144, lines 1-3).

Williamson took off running down Weir Avenue. (R. p.144, lines 4-13) Mack saw
him change direction when he realized sheriff’s deputies were at the end of Weir Avenue.
(R. p.144, lines 14-18). As he changed direction, he hit a car, slipped, and fell under the
car. (R. p.144, lines 17-18). Williamson fell on the property located at 109 Weir Avenue,
which was also under his jurisdiction as a security guard that night. (R. p.145, lines 19-
21). Mack was only able to catch Williamson because of the fall. (R. p.145, lines 22-25).

After catching Williamson and handcuffing him, one of the bouncers from Club
Essence flagged down Deputy Parish, who was responding as backup to an unrelated

scene at the end of Weir Avenue. (R. p.146, lines 11-20). Mack informed Parrish that



Williamson had been attempting to sneak into Club Essence, throwing gang signs, and
making threatening gestures about shooting up the club. (R. p.146, lines 14-25 ). He told
Parish he wanted Williamson put on trespass notice so he could be arrested if he insisted
on returning to the club. (R. p.146, lines 14-18).

Deputy Gore then arrived on the scene and asked what was happening. (R. p.147,
lines 7-13). Gore immediately told Mack that he and the sheriff’s department were tired
of private security guards not showing up for court hearings. (R. p.147, lines 14-18). Mack
was confused about Gore’s attitude and told Gore he was just trying to let them know what
happened with Williamson. (R. p.147, lines 19-24). Mack described Williamson’s earlier
behavior to Gore. (R. p.146, line 25, p.147, lines 1-2). Mack told Gore he did not want
Williamson arrested, but did want him placed on trespass notice so that he could be
arrested immediately if he returned to the property. (R. p.148, lines 7-9).

As the scene calmed down, Gore walked off to talk privately with Parish. (R. p.148,
lines 16-17). He returned and told Mack it was Mack who was going to be arrested. (R.
p.148, lines 18-19). Obviously surprised, Mack asked what he had done to result in him
being the one under arrest, rather than Williamson. (R. p.148, lines 20-25, p.149, lines 1-
5). Gore claimed Mack was out of his jurisdiction and had committed a simple assault
when he handcuffed Williamson. (R. p.148, lines 20-25).

Mack was shocked at this turn of events, in light of the fact he detained Williamson
on property over which he had jurisdiction as a private security guard. (R. p.149, lines 6-
8). Mack attempted to have Gore talk with someone from his company, but Gore refused.
(R. p.149, lines 9-16). Mack called his supervisor, who wanted Gore to wait until he arrived

before arresting Mack and taking him to jail. (R. p.149, lines 17-25, p.150, lines 1-2). After



talking to Williamson, Gore handcuffed Mack and placed him in the back of a patrol car.
(R. p.150, lines 13-24)

Mack was taken to jail, where he remained for the night and most of the rest of the
day. (R. pp. 152-154).

Any other pertinent facts are discussed in the argument portion of Respondent’s

brief.



ARGUMENTS

I. THE COURT OF APPEALS CORRECTLY STATED THE TEST FOR
DETERMINING PROBABLE CAUSE.

“Probable cause turns not on the individual's actual guilt or innocence, but on
whether facts within the officer's knowledge would lead a reasonable person to believe the
individual arrested was guilty of a crime. State v. George, 323 S.C. 496, 509 (1996). In its
opinion, the Court of Appeals correctly pinpoints the issue in this case is Gore’s probable
cause to arrest Mack. Without probable cause, the arrest is unlawful. The lawfulness of
the conduct, as the Court of Appeals discusses, is the location of Mack at the time he
arrested Williamson.

The Petitioner claims the Court of Appeals erred in directing the trial court to
determine the subjective beliefs of Gore. This contention is not supported by the opinion.
The Court of Appeals remanded the case for further factual findings to support the trial
court’s ruling there was no probable cause for the arrest.

The Court of Appeals correctly stated the law of probable cause. "'Probable cause
to arrest depends upon whether . . . the facts and circumstances within the arresting
officers' knowledge and of which they had reasonably trustworthy information [were]
sufficient to warrant a prudent man in believing that the suspect had committed . . . an

"

offense." Robinson v. State, 407 S.C. 169, 190 n.11 (2014) (App. 3).
Further, the Court of Appeals noted the trial court order “correctly recited the
definition of probable cause.” (App. 4). In the trial court’s conclusions of law, it stated

“probable cause is defined as a good faith belief that a person is guilty of a crime when

this belief rests on such grounds as would induced an ordinary, prudent, and cautious



man under the circumstances to believe likewise.” (R. 2). This definition of probable cause
is supported in Jones v. City of Columbia, 301 S.C. 62, 65 (1990).

The petitioner believes, despite the correct law defining probable cause, the Court
of Appeals has directed the trial court to determine if Gore subjectively believed he had
probable cause to arrest Mack. Sheriff Lott’s concern about the instruction to the trial
court is unwarranted by the opinion.

The opinion states “Mack was required to prove as a matter of fact that Gore did
not reasonably believe Mack arrested in the road.” To argue the Court of Appeals was
stating the case hinged on Gore’s subjective interpretation of the facts is to strike the word
‘reasonably’ directly out of the opinion. If the petitioner is arguing that it does not matter
if Gore personally believed he had probable cause or not to arrest Mack, Respondent

| agrees, as does the Court of Appeals. Though at trial, petitioner was clear the court should
have focused on Gore’s beliefs. “And here is what is key, Your Honor. The Supreme Court
stated the question is not what the actual facts were, but what the police officer honestly
believed them to be.” (R.246-47).

On the other hand, if petitioner is now suggesting that it is not the role of the trial
judge, as fact finder, to determine what facts where within the officer’s knowledge, then
petitioner is incorrect. “Probable cause is determined as of the time of the arrest, based
on facts and circumstances--objectively measured--known to the arresting officer.”
Jackson v. City of Abbeuville, 366 S.C. 662, 667 (S.C. Ct. App. 2005) (Emphasis added).

The Court of Appeals directed the trial court to support the conclusion of law that
Officer Gore’s determination of probable cause was unreasonable within his knowledge
of the facts. The determination of reasonableness safeguards that it is not Gore’s

subjective belief of Mack’s location at the time he arrested Williamson, but that his belief



of probable cause is supported by facts that would induce an “ordinary, prudent and
cautious man,” i.e. a reasonable man, to believe likewise.

Petitioner spends much of his argument stating why the Court of Appeals should
not have directed a subjective test to determine probable cause. This issue is a red herring,
as the opinion is clear that the actual focus is Gore’s ‘reasonable’ belief. The remaining
portion of petitioner’s argument notes this Court’s favorable use of the “two step process”
for determining probable cause as used in Orneals v. United States, 517 U.S. 690 (1996).
The first step is for the court to “determine the events which occurred leading up to the
search.” It is this first step that created the need for a remand in this case. The Court of
Appeals stated Rule 52(a) required the trial court to “find the facts specifically.” The
opinion states there is simply not enough factual support for any determination of
probable cause other than merely conclusory statements. The Court of Appeals is not
concerned with Gore’s subjective beliefs, just in directing the trial court for a
determination of facts.

Petitioner’s argument the Court of Appeals erred in its instructions to the trial
court is unsound. A remand to determine if an “objectively reasonable police office in
Gore’s position would find probable cause,” as requested by petitioner, is no different than
a determination if “Gore reasonably believed” there were facts supporting probable cause
as ordered by the Court of Appeals (App. 4). Reasonableness is the standard found in the
Fourth Amendment’s constitutional protection from unlawful seizures. The case law is
well-settled the test is ultimately an objective standard. Jackson at 659. This opinion does
not hold otherwise. Both the trial court and Court of Appeals applied the correct definition

of probable cause to this case. A writ of certiorari is unnecessary.
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II. REMAND IS APPROPRIATE FOR MORE DETAILED FINDINGS.

In an action at law, on appeal of a case tried without a jury, findings of fact of the
trial judge will not be disturbed unless found to be without evidentiary
support. Strickland v. Prudential Insurance Co. of America, 278 S.C. 82 (1982).
Additionally, there is a presumption in favor of the correctness of an appealed order and
the burden of showing error by the trial judge is on the appellant. Horton v. Greyhound
Corporation, 241 S.C. 430 (1962). The judge's findings are equivalent to a jury's findings
in alaw action. Chapman v. Allstate Ins. Co., 263 S.C. 565 (1974). The petitioner is asking
this Court to overturn the trial court’s finding of lack of probable cause based upon Sheriff
Lott’s own interpretation of the facts on the record and to disregard the fact-finder.

Under the any evidence standard of review, the finding of the trial cburt should be
affirmed if “any evidence of probative value in the record exists to support the finding” of
the trial court. The Court of Appeals held the trial court’s order “failed to provide a clear
factual basis for its conclusion that no probable cause existed.” (App. 4). And that further
factual support is required under Rule 52(a) of the South Carolina Rules of Civil
Procedure.

While additional factual support may be required under Rule 52(a), it is clear from
the record the evidence was thoroughly reviewed by the trial court. The trial judge was
able to observe the witnesses who took the stand and judge their credibility, was able to
watch the dash-cam video and “review of the testimony and exhibits regarding the

location of alleged assault.” (R.2).
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The record contains ample evidence where the trial court could find probative
evidence to support the ultimate conclusion. Mack own testimony states the arrest
occurred on the grass and not the roadway:

Q. He was completely in the grass?

A. Yes, sir.

Q. Okay. Not in the road, completely in the grass?
A. He was in the grass.

(R. 195-196).

Petitioner admits in the Petition that Deputy Parish’s dash-cam video shows
Williamson and the position of the relevant car is partially in the street. Stated in the
reverse, the same can be said that both are at least partially on private property, within
Mack’s jurisdiction as a security officer. The question of the location of arrest is the critical
issue in the probable cause determination and there is a factual dispute. This puts the
question squarely in the purview of the trial judge. While the factual findings may need
further fleshing out, there is at least some probative evidence which supports the trial
court’s order. The request to overturn the trial court’s determination of probable cause
should be denied and the case should be remanded as previously ordered by the Court of

Appeals.

CONCLUSION
Rule 242 of the South Carolina Appellate Court Rules gives guidance on
cases requiring a writ of certiorari:
(1) Where there are novel questions of law.

(2) Where there is a dissent in the decision of the Court of Appeals.
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(3) Where the decision of the Court of Appeals is in conflict with a prior decision

of the Supreme Court.

(4) Where substantial constitutional issues are directly involved.

(5) Where a federal question is included and the decision of the Court of Appeals

conflicts with a decision of the United States Supreme Court.

None of these issues are presented in the instant case. Petitioner has tried to create

an issue out of the Court of Appeals’ instructions to the trial court, but a clear reading of

the opinion shows it is directly in step with well-settled case law on probable cause. For

these reasons and the others set forth above, petitioner’s request for a writ of certiorari

should be denied.

November 18, 2014
Columbia, South Carolina
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