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Statement of the Issues on Appeal
. Did the lower court err in finding that the Respondents are immune from liability
for damages under the Health Care Quality Improvement Act?

. Did the lower court err in failing to recognize that Respondents do not meet the
exception to the Due Process Requirement?

. Did the lower court err in holding that Respondents were shielded from liability
for civil conspiracy by the intra-corporate conspiracy doctrine.

. Did the lower court err in holding that Appellant’s claim of defamation failed
because it was based on a true statement?



Statement of the Case

Appellant brought this aétion in January 2013, for conspiracy and defamation
against the Respondents. After discovéry was conducted, Respondents moved for
summary judgment. The lower court held a hearing on March 3, 2014 on the motion, which _
- was granted by the lower couﬁ by order dated March 28, '2014. Appellant then filed the
instant appeal.

Statement of the Facts

Appellant Dr. Robert Randall (“hereinafter Appellant”) is a board certified general
surgeon. Until his privileges‘ were revoked iﬁ summer of 2009, Appellant had been
performing abdominal surgeries at thé Defendant Piedmont Medical Center for more than
25 years. (R. 536-538). As part of a periodic peer review process, the peer review
committee of Piedmont Medical Center reviewed of all of Appellant’s surgeries in 2007
and concluded that the procedures were all appropriately done and there was no need to
monitor Appellant’s surgical procedures going forward. (R. 539-540).

In 2008 Appellant’s surgical practice, Rock Hill Surgical Associates, was
purchased by Novant Health. (R. 741 11. 13-22). Novant Health also. owns Carolinas
| Medical Center in Charlotte, North Carolina. During this period of time, Novant was also
seeking a certificate of need to construct a.' new hospital in Fort Mill, South Carolina. ‘
Novant was competing with Piedmont and a third hospital for the right to build this new
hospital. (R. 728 11. 12-24, R. 730-731 11f1'4)‘

In addition, Piedmont was also actively recruiting surgeons to become employed

N

by Piedmont. Piedmont eventually created its own hospital sﬁrgeon practice through
3

recruiting and hiring other local surgeons in the Rock Hill area. (R. 727 1l. 7-24, R. 728



1I.1-3). Thus, during 2008 through 2010, Piedmont was actively competing with
Appellant’s employer for the construction of a new hospital in Fort Mill and was preparing
to compete with Appelllant and other surgeons in the Rock Hill area.

In 2010, Dr. Nathaniel Edwards (“Dr. Edwards™), a cardiologist, became chairman
of the medical executive committee (MEC) at Piedmont. Dr. Edwards Depo., (R. 680, 1.
11-22). As chairman of the MEC, Dr. Ed\;vards also served on the peer revievY committee.
Id at (R. 681 11. 4-13). Prior to hié becoming chairman of the MEC, Dr. Edwards had never
served on the peer review committee. Id. at (R. 684 11.24-25, R. 685 11. 1-20).

Dr. Edwards held a personal animlosity toward Appellant. (R. 744 11. 5-25, R. 745-
749 11. 1-13). Appellant had previously treated a patiént who is a close family friend of Dr.
Edwards and his wife. Dr. Edwards’ wife is also a medical doctor. She comiolained about
Appellant’s care of this close family friend to Dr. Edwards. (R. 706 11. 16-25\, R. 707-708
1l. 1-4). During Dr. Edwards’ tenure as chairman of the MEC, the hospital chief medical
officer (CMO) Dr. Patterson, began pulling medical files of patients of Appellant to submit
tb the peer review committee for review and action. See, Exhibit 3 Email correspondence
(R. 542-563). Dr. Paitterson is not licensed to practice medicine in South Car(;lina and he
is not on the medical staff. Rather, .he is simply a hospital employee. However, Dr.
Pdtterson, as the CMO, attends peer review committee, credentials coMittee'and the MEC
on behalf of the hospital. h

The hospital by-laws provide for the peer review committee to review files
submitted to it and if the peer review committee believes corrective action needs to be

taken, then the peer review committee is tasked with recommending the action to the .

rﬁedical executive committee. (R. 564-566). The MEC is then required to vote on a



recommendation and then submit proposed action to the hospital board for their
consideration. (R. 564-566). Here, the peer review committee never made any’
recommendation to the MEC for corrective action to be taken against Appellant.

Moreover, in the summer of 2010, Appéllant’s credentials on the surgical medical
staff were up for renewal. Dr. Edwards, in his capacity as chairman of MEC and a
designated member of the peerA review committee appeared before the credentials
committee opposing Appellant’s renewal. Dr. Edwards presented a series of cases that had
previously been reviewed by the peer review committee. (R. 567-569).

The credentials committee consists of more experienced members of the medical
staff. (R. 734 11. 13-19). Dr. Edwaras has never served on thé credentials committee. After
hearing from Dr. Edwards, the members of the credential committee invited Appellant to.
address the series of cases presented by Dr. Edwards. The physician members of the
' cre(ientials committee concluded that “Dr. Randall was safe to continue performing
surgery.” (R. .570-572). Thereafter, the full MEC considered the credentials committee’s
recommendation that Appellant be reappointed and did in fact reappoint Appellant for
another year. (R. 573-578).

Dr. Edwards, having his views rejected by both the peer review and the credentials
comrhittee as well as the full MEC, acting in conjunction with Dr. Patterson, created a
brand new committee formed solely fof purposes of sanctioning Appellant. (R. 682, 11. 22-
25, R. 683, 11. 1-25). This new committee was called the “ADHOC” committee and was
hand-picked by Dr. EdWafds. (R. 681 11.18-24; R. 682-683). Dr. Edwards did not select
any general surgeons with experience performing abdominal laparoscopic surgery t(; serve

on his committee. (R. 683 1I. 10-15). The members of this ADHOC committee requested



that a general surgeon serve an(i further requested that Dr. Patterson on behalf of the
hospital provide one. (R. 686:22 - 687:1 1).' These reqﬁests went unanswered and there
was never a board certified general surgeon to sit in judgment of Appellant. (R. 579 —582;
R. 686 11. 16-25, 687 11. 1-22). | |

Dr. Edwards’ ADHOC committee met and considered the files previously reviewed
and considered by the credentials committee and the peer review committee. The Edwards’
ADHOC committee ultimately voted to recommend. to the MEC that Appellanfs
abdominal surgical privileges be revoked. (R. 674:23-25; R. 675:1-17). During this
process, Appellant was invited to appear and made a presentation about his caré of a
number of patients whom he had been notified wére being considered by the ADHOC
cofnmittee. (R. 742). During this meeting, Dr. Edwards questioned Appellant on two
additional cases that Appellant had never been notified were under consideration. (R. 742
1. 9-25; R. 743 11.1-13). ~

Although the ADHOC recommended to- the MEC that Randall’s abdominal
surgical privileges be revoked, their recommendation was conditioned uﬁon allpwing
Appellant to continue performing surgical procedures while he exhausted the peer review
hearing process provided in the hospifal by-laws. (R. 674 1l: 23-25, R. 675 11. 1-17).
Subsequently, the MEC to voted accept the recommendation of this ADHOC co;nmittee,
provided that Appellant’s privileges would not be restricted until he was given an
opportunity for a formal hearing. (R. 583-585).

Days later, Dr. Edwards, contrary to decisions of his hand-picked ADHOC
committee and of the MEC, unilaterally suspended Appellant’s privileges without notice-

or hearing. (R. 586-589). Dr. Edwards made this decision after Dr. Patterson presented



him with information regarding patient JR, who had been treated and released in July,
almost three months earlier. There was a question regarding Dr. Randall’s treatment of JR
and the amount of blood that ‘she was trahsfused over numerous days. Interestingly, the
hospital external reviewer subsequently determined that he could not argue with
Appellant’s successful outcome in the treatment of patient JR and did not 'conciude that
Appellant’s care of this patient was substandard. Furtherrnore; Dr. Edwards testified that
he did not consult wifh anyone other than Dr. Patterson regarding Appellant’s treatment of
patient JR. (R. 688 11. 13-25, R. 689;705 11. 1-19).

Dr. Edwards also testiﬁ_ed'that he made the decision to suspend Appellant because
the general consensus in t'he ADHOC cormn.ittee meeting was that Appellant’s privileges
should have been suspended but that he was one of only a few holdouts who thought

| Appellant should have been given his “due- process™ rights of review. (R. 702 11. 4-21).
‘Dr. Edwards’ testimony of the sentiments of the ADHOC committee is contrary to the
testimony of other MEC members. Dr. Baker for example testified that Dr. Edwards’
actions came as a surprise and contrary to the decision of the MEC. (R. 676 11. 12-17, R.
677 11. 2-12). No member of the ADHOC committee testified that the majority of the
members wished to deny Appellant his full hearing rights before imposition of such a .
career ending sanction. Dr. Edwards’ actions were totally at odds with the decision with
“the ADHOC Committee’s decision that Appellant’s privzleges should not be summarily
suspended without having formal review hearing prior to the sanction going into effect. Id.

Appellant received written notice of the summary suspension and immediately
requested a hearing before the MEC. At this hearing Appellant appeared with an attorney.

However, Appellant’s attorney was not permitted to participant in the hearing. (R. 737 11.
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14-25,R. 738 1I. 1-10; R. 711 11. 19-25, R. 712-714 11. 1-3). Once again Appellant gavé a
presentation on the cases he believed were under consideration by the MEC and no one
asked any questions of Appellant‘. Furthermore, there was no investigation undertaken by
the MEC prior to Appellant’s appearance before the committee. (R. 735 11. 21-25, R. 736
IL 1-8; R. 694 11. 21-25, R. 695 11. 1-25). At this hearing,. Dr. Patterson, who is not a voting
member of the MEC, falsely represented that a reviewer determined that patient JR’s injury
occurred as a result of Appellant’s procedure. (R. 589-295). This was not correct as the
external reviewer’s report was not even available at the time of the MEC meeting. Once
the external review’s report was made available, the reviewer could not determine that
Appgllant’s treatment of patient was substandard. (R. 697 1l. 10-25, R. 698-699).

In addition, Dr. Patterson also misinformed the MEC of their options. He advised
MEC that they could either uphold the summary suspension in its entirety or modify it. Dr.
Patterson did not inform the MEC that they could have vacated the summary suspension.
(R. 589-595).

The summary suspension, once it was in effect, was required to be reported to the
South Carolina Medical Board and to the National Practitioner Data Bank. Appellant
through his attorney, attempted to negotiate a resignation without the report being
submitted to the medical board but could not because of the reporting obligations. (R. 715
1l. 12-17). The Respondent Piedmont had previously negotiated such a resolution with
another physician in the past. This no doubt was no longe‘r an option because of Dr.
Edwards’ unilateral decision to suspend Appellant prior to the appellant process taking

place.



Appellant requested that a general surgeon serve on the hearing panel that was to
be convened to consider the appeal of the summary suspension sanction and the
recommendation by the MEC to revoke Appellant’s abdominal surgical privileges. (R.
719:5-721:21). Once again, the hospital refused to appoint a member from the medical
staff who had experiénce with performing laparéscopic abdominal surgery to the hearing
panel. (R. 72211 16-22). This is because the hospital by-laws prohibit anyone serving on
a committee considering sanctions of anéther’ physician if the proposed member of the
hearing panel has an economic vinterest with orlagainst the doctor who is being reviewed.
(R. 564-566). All witnesses who were asked testified that it is essentially impossible for
someone’s conduét to be judge by a physician who practices within the same specialty
under the hospital’s policy. At Piedmont Medical Center, all physicians in the same
specialty either compete against with each other or are in the same practice. Thus,
Appellant was deprivedv of the opportunity to have a board certified general surgéon to
serve on the hearing panel. However, there were other surgeons available on the medical
staff that in fact perform abdominal surgery, yet none of the other sufgical specialties who
have experience performing the same‘type surgeries that Were under review were appointed
to the heariﬁg panel. (R. 719 1. 5-25, R. 720-722 11. 1-22).

Also, under the hospital by-laws, Appellant had a right to a hearing to consider his
summary suspension and revocation within 90 days from the date the sanctions went into
effect. (R. 564-566). However, just two days before the scheduled hearing within ‘;he time
frame provided un\der the by-laws, the hospital’s surgical expert who had reviewed
Appellant’s files refused to come testify before the hearing panel. (R. 716 1. 6-23, R. 717

1. 1-25, R. 718 11. 4-22). The hospital, through its attorney, first claimed that there was a
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scheduling conflict and then later notified the hearing panel representative that the surgical
expert would not be available at all. Id. At the hospital’s request the hearing was postponed
in violation of the hospital by-laws and was rescheduled only once when the Hospital found
another expert to testify against Appéllant. This expert was not a general surgeon but a
vascular surgeon.

Appellant’s attorney-- who attempted to appear with him before the MEC to
.consider the summary suspension and who participated before the hearing panel-- testified
that Appellant was denied a fair hearing based upon a number of facts. First, Appellant
was prohibited from having attorney ‘representation at the hearing before the MEC to
consider his summary suspension. 'Secon'd, Appellant was not given adequate notice of all
of the cases that were to be reviewed by the MEC prior to his suspension énd hearing.
Third, Appellant was ﬁot given a timely hearing under the by-laws before the review panel.
_Had the hearing gone forward as required under the by-laws, Appellant no doubt would
have prevailed before the hearing panel because his expert was ready, willing, and able to
testify at the originally scheduled hea‘ring.. Fourth, Appellant did have a board certified-
general surgeon appear before the panel to testify on his behalf that Appellanf’s conduct
was within the standard of care and that he was 'competent to prépare abdominal surgical
procedures. (R. 596-671). Ifthe hearing had gone forward as scheduled, the hospital would
not héve had any competent expert to contradict Appellant’s well qualified expert. (R. 723

1l. 22-25, R. 724 11. 1-22).



ARGUMENT

L The lower court erred in finding that the Respondents are immune from
liability for damages under the Health Care Quality Improvement Act.

Respéndenfs are not entitled to immunity under the Health Care Quality
Improvement Act. (HCQIA) for rlnultipl'e reasons: 1) Appellanf was ﬁot afforded adequate
notice of the charges levied against him and a fair hearing prior to the imposition of the
summary revocation of his surgical privileges; 2) Appellant was not provided a fair hearing
to address the summary revocation because he was denied the right to counsel before the
MEC, was not provided notice that the summary suépension' was the result of Dr. Edward’s
review of Appellant’s care of pétient JR and because Dr. Patterson made
misrepresentations of Both fact and. procedure; 3)Appellant was noit provided a hearing
within the 90 day period as required ﬁndef the hospital by-laws to review the decision of
the MEC; and 4) Las‘;ly, there were not any physicians who had experience with
laparoscopic abdominal sﬁrgery on tﬁe hearing panel that ultimately reviewed the decision
of the MEC.

Congress enacted HCQIA "-t-o improve the quality of medical care by encouraging
physicians to identify and discipline physicians who are incompetent or who engage in

unprofessional behavior." Matthews v. Lancaster General Hosp., 87 F.3d 624, 632 (3'd Cir.

1996)(quoting H.R. Rep. No. 903, 99th Cong., 2d Sess. 2 (1986)). An entity qualifying for
HCQIA immunity "shall not be liable in damages under any law of the United States or of -
any State (or political “subdivision thereof) with respect to the action." 42 U.S.C.

§11111(a)(1). Specifically, HCQIA provides a "professional review body"' with

! The term "professional review body" means a health care entity and the governing
body or any committee of a health care entity which conducts professional review

10



immunity from damages whenever a "professional review action"? is taken in

accordance with the requirements of the statute.
. i

In order for HCQIA immunity to apply, a professional review action must have
been taken:

(1) in the reasonable belief that the action was in furtherance of
quality health care,

(2) after a reasonable effort to obtain the facts of the
matter,

(3) after adequate notice and hearing procedures are afforded to the
physician involved or after such other procedures as are fair to the
physician under the circumstances, and

(4) in the reasonable belief that the action was warranted by the facts
known after such reasonable effort to obtain facts and after meeting
the requirement of paragraph (3).

42 U.S.C. §11112(a).

Because the evidence establishes a question of fact as to whether the Respondents
can meet the third and fourth provisidns_ of the statute, the lower court lerred"in granting
Respondents’ Motion for Summary Judgment.

A. Respondents Did Not Provide Adequate Notice and Hearing

Procedures or Other Procedures Fair Under the
.Circumstances. ‘

activity, and includes any committee of the medical staff of such an entity when assisting
the governing body in a professional review activity. 42 U.S.C. § 11151(11)

? The statute defines "professional review action” as an action or recommendation

of a professional review body which is taken or made in the conduct of professional
review activity, which is based on the competence or professional conduct of an
individual physician (which conduct affects or could affect adversely the health or
welfare of a patient or patients), and which affects (or may affect) adversely the

clinical privileges, or membership in a professional society, of the physician. Such

term includes a formal decision of a professional review body not to take an action

or make a recommendation described in the previous sentence and also includes

professional review activities relating to a professional review action. 42 U.S.C. §
11151(9).

11



Contrary to the }ower court’s holdiqg, Appellant clearly was not provided "adequate
notices and hearing pro‘cedures" prior to the imposition of the summary suspension
that would i)rovide Respondents with the “safe harbor” they seek. The lower court
improperly ignored or rejected the Varioﬁs deficiencies of Respondents.

1. Suspension

A suspension of a physician's clinical and admitting privileges is a significant
action. There aré consequences that flow from a suspensibn. All suspensions of doctors, |
regardless of the term, must be reported to the South Carolina Board of Medical Examiners

pursuant to the South Carolina Hospital Reporting Act. Guanciale v. McLeod Regional

Health, C/A No. 4:02-3001 (USDC-SC March 8, 2004)(attached). Congress
recognized the importance ofprocedural safeguards by including a "dueprocess" component
requiring "adequate notice and hearing procedures" in. the statutory framework. Congress
intended to ensure that physicians facing aisciplinary action have an opportunity to present
a response to such action.

The lower court found that Appellant was not entitled to a hearing before his
suspension. However, the United States District Court in Guanciale explained:

The statute requires that "adequate notice and hearing procedures” are afforded to .
the physician" facing disciplinary action. Use of the terms "notice" and "hearing

procedures" are significant. Congress chose these terms for good reason and the

use of these terms indicate the hospital must meet at least a minimal "due process"

requirement if the hospital gets the benefit of the shield of immunity. Inherent in

basic due process is the right to be heard. "The right to be heard, which is so

essential to due process in an adversary system of adjudication, [can] be

vindicated only by affording a defendant an opportunity to testify before the fact-

finder." Sexton v.French, 163 F.3d 874, 881 (4th Cir. 1998).

In this case, Randall did not receive any advanced notice of his suspension or the

grounds for it. In addition, Randall was not provided any opportunity for a hearing

12



- prior to his summary suspension took effect. This cannot be disputed.
Moreover, Respondents failed to provide adequate notice as to all of the cases
that were to be reviewed by the MEC prior to the suspension and hearing. The failure

of a hospital to provide a physician with the basis of the claims precludes a claim of

immunity. Estate of Blume v. Marian Health Center, 503 F. Supp. 2d 1103 (N.D. lowa
2007) (Failure of hospital to provide suspended physician with any hearing, or access to
incident repqrts forming basis of claims against him, prior to imposition of suspension,
precluded immunity under HCQIA). At the meeting by the ADHOC committee, Appellant
was asked to address two cases that he had never been told were under consideration.
Moreover, while both the ADHOC and the MEC recommended revocation of privileges,
both committees recommended that Appellant be permitted to continue performing surgery
until the peer review proce‘ss was complete.. Instea;d, on Octobef 15, 2010, Dr. Edwards
issued a letter summarily suspending Appellant, even though there was nothing subsequent
to the MEC’s determination that required suspension.’ |
2. Right to an attornvey

Congress was very specific when it drafted into the statute what rights it believed a
physician should be afforded under the "adequate notice and hearing procedures" section.
Regarding a hearing procedure, the statute specifically states:

(C) in the hearing the physician involved has the right-

3 In fact, the lower court judge effectively acknowledged this, stating “And I think that
Doctor Edwards was a little precipitous on taking that action....Because Patient JR did
not just happen. That’s the thing. That happened months ago.” (R. 129: 20-25). The
lower court also indicated that granting summary judgment, instead of allowing the
matter to go to trial, was basically to further judicial economy because “I think if I grant
summary judgment we’ll get a quicker resolution than the other way and save lots of
money.” (R. 129:9-20). °

13



G)to representétion by an attorney or other person of the

physician's choice,

(i1) to have arecord made of the proceedings, copies of which
may be obtained by the physician upon payment of any
reasonable charges associated with the preparation thereof,
(iii) to call, examine, and cross-examine
witnesses,

(iv) to present evidence determined to be relevant by the
hearing officer, regardless of its admissibility in a court of law,
and
(v) to submit a written statement at the close of the hearing;
am. !

(D) upon completion of the hearing, the physician involved has the right-
(i) to receive the written recommendation of the arbitrator,
officer, or panel, including a statement of the basis forthe
recommendations, and

(ii) toreceive a written decision of the health care entity,
including a statement of the basis for the decision.

42 U.S.C. § llllé (b)YBH(OC)&(D).

While the statute also states that a professional revif_:w body's failure to meet the conditions
described in this subéection shall not, in itself, constitute failure to meet the standards of
subsection (a)(3), itdoes clearly indicate what type of hearing procedure should be afforded
to a physiéian facing disciplinary action. Guanciale.

As noted, Appellant was not given noticé of the charges that ied to his summary
suspension, nor was he provided an opportunity to be heard ahead of time. Furthermore,
Dr. Patterson %revented Appeliant’s attorney for appearing before the MEC to address the
summary suspension. Thus, even the post-sanction meeting before the MEC does not
qualify as a hearing under HCQIA.

3. Hearing Date‘
The lower court found that Appéllant was not entitled to a hearing date within 90

days of the suspension. However, the bylaws of Respondent hosbital state that the hearing

14



date “shall not be not less than thirty (30) days nor more than ninety (90) days” from the
request for hearing. (R. 488) (emphasis added).-

Here, just two days before the hearing set within the 90-day time frame, the
Respondent hospital’s expert refused to come testify. The hospital first claimed that there
was a scheduling conflict and then later notified the hearing panel representative that the
surgical expert would not be available at all. Id. (R. 716 11. 6-23, R. 717 11. 1-26, R. 718 11.
4-22‘). At the hospital’s request the hearing was‘postponed in violation of the hospital by-
~ laws and was rescheduled only once the hospital found another expert to testify against
Appellant. Respondents cannot ignore their own peer review procedures while at the same
time claiming those same procedures are fair and adequate, and provide Respondents with
immunity under HCQIA.

4 General Surgeon

Appellant requested that a general surgeon serve on the héaring panel that was to be
convened to consider the appeal of the sufnmary suspension sanction and the
recommendation by the MEC to revoke Appellant’s abdominal surgical privileges. Once
again, the hospital refused to appoint a member from the medical staff who had experience
with performing laparoscopic abdominal sufgery to the hearing panel. While Reépondents
éhould not have appointed any surgeon that was an economic competitor of Appellants,
Respondent was required to make every effort to include a physician of the same specialty.
See, H.R. REP. 99-903, 11, 1986 U.S.C.C.A.N. 6384, 6393, in which Congress noted that
in some instances, “it may not be feasible to find physicians who are of the same specialfy
as the respondent but who are not in direct in economic competition. Nevertheless, the

Committee expects the professional review body to make every reasonable effort to find

15



appropriate officers or members of the panel, even if this requires bringing in reviewers
from out of town....”). As a result of Respondents’ failure to include a general surgery or
someone experienced with abdominal laparoscopic surgery, Appellant was not afforded a
fair hearing procedure and HCQIA offers no immunity to Respondents.

L. The lower court erred in failing to recognize that Respondents do not
meet the exception to the Due Process Requirement.

The lower court found that under 42 U.S.C.A. § 111 12(0)(2), Respondents were
| exempted from the due process requirements of notice and hearihg fo Appellant
because the suspension was necessary to protect patients. from imminent harm.
However, Respondents do not meet the exceptions to the notice and hearing

requirements outlined in 42 U.S.C. §11112(c)(1) and (2). Section §11112(c) states:

For purposes of section 11111(a) of this title, nothing inthis section
shall be construed as--

(1 )requiring the procedures referred to in subsection (a) (3) of this section--

(A) where there is no adverse professional review action
taken, or

(B) in the case of a suspension or restriction of clinical
privileges, for a period of not longer than 14 days, during
which an investigation is being conducted to determine the
need for a professional review action; or

(2) precluding an immediate suspension or restriction of clinical
privileges, subject to subsequent notice and hearing or other adequate
procedures, where the failure to take suchan action may result in an
imminent danger to the health of any individual. -

. t

42 U.S.C. §l1112(c)
Clearly, the exception cited in §11112(c)(l) (A) is not appropriate because the
summary suspension was an adverse professional review action. The exception

cited in §11112(c)(1) (B) applies only if the suspension or restriction of clinical privileges

does not exceed 14 days "during which" an investigation is "being conducted" to determine
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the "need for" a professional review. action. There are two primary components to the
(c)(1)(B) subsection: (1) a suspension must not exceed 14 days; and (2) the suspension is
imposed while an investigation is being conducted to determine the need for a professional
review action. | S

The facts in the record do not support application of this special exception to the
notice and fair hearing procedures required by §11112(a) (3). First, Appeliant’s summary
suspension was not limited to 14 days. Second, there was 1o investigation undertaken to
defermine the need for professional review action during the period of summary
suspension, as admitted by both Dr. Patterson and Dr. Edwards. (R. 735 1. 21-25, R. 736
1. 1-8; R 694 11. 21-25, R. 695 1l. 1-25). Furthermore, the letter to Appellant from Dr.
Edwards does not.indicate that an i'nvestigation will be undertaken. Rather, the letter states
that Dr. Edwards has “determined tﬁat summary restriction of your privileges is warranted
to ensure there will be no imminent danger to the persons for whom you might provide
services under those privileges.”

Dr. Edwards’ conclusion that Appellant posed an imminent danger is contradicted
by the actions of the MEC just days before which (;onéluded that Appellant would be
permitted to retain his surgical privileges while the proposed corrective action was under
review. The patient JR who Dr. Edwards cited as the basis for his decision to impose a
summary suspension was discharged in July from the hospital, had not been reédmitted
and, as far as the record indicates,l did not suffer any adverse outéome. In addition, upon
recommendation of the Credentials Committee, the MEC renewed Appellant’s privileges
for another year as of August, 26 10, a month after patient JR had been discharged. Lastly,
when patient JR’s chart was reviewed by an external reviewer, the reviewer ciid not assess

fault with Appellant’s care and treatment.
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Therefore, while a finding of imminent danger is an exc’eption to the notice and
hearing due process requiréments under H'CQIA, heré there is sufficient evidence from
which a jury could conclude that Appellant was not an imminent danger. As a result,
summary judgment must be denied upon the Respondents’ claim of HCQIA immunity.

I11. | The Intracorporate Conspiracy Doctrine Does Not Shield the
Respondents From Liability Under South Carolina Law.

The lower court also found that fhere was no liability for civil conspiracy because
a hospital’s medical staff, doctors, and administrators in a peer review action, they cannot
cons:pire. The lower court also found that Dr. Patterson and Dr. Edwards, two of the
Respondents, were both agents of the hospitals and counsel not conspire. Under South
Carolina law, the intracorporate conspiracy doctrine does not shield the defendants from
liability for agent to agent coﬁspiracies, particularly where one of the co-conspirators is
acting through self-interest and malice.

South Carolina courts have clearly held that agents can conspire with each other in

order sustain a cause of action for civil conspiracy. In Lee v. Chesterfield General Hosp.,

289 S.C. 6, 14, 344 S.E.Zd 379, 383 (Cf. App. 1986), the court held that “the ageﬁts ofa
corporation are legally capable, as individuals, of conspiracy among themselves or with
third parties....” Specifically, in that case, the court found that an employee of a hospital
coﬁld conspire with “other members of the medical staff”—in this case Dr. Patterson and

Dr. Edwards. Id.

Sﬁnilarly, Anthony v. Ward, 336 Fed. Appx. 311 (4th Cir. 2009) recognized that .
the intracorporate conspiracy doctrine was only applicable to principal-agent conspiracies,

- and not to conspiracies among fellow agents. In that case, the Fourth Circuit Court of
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Appeals affirmed a jury verdict against employées of the South Carolina Department of
Corrections for civil conspiracy. The employees were accused of conspiring “for personal
and malicious reasons” té force the plaintift’ s‘ termination from the Department. /d. at 312.
On appeal, the defendants argﬁed that the f[rial court erred by refusing the charge the jury
on the issue of whether the defendahts were acting in the course and scope of their
employment and were therefore incapable of conspiring with each other. /d. at 315. The
trial court ruled that the intracorporate conspiracy doctrine was only‘ applicéble to
principal-agent conspira/(;ies and since the plaintiff alleged an agent-agent conspiraC}; the
requested charge was rejected. Id. at 315-16. The Fourth Circu}t Court of Appeals affirmed
the judgment of the District Court concluding that since the jufy specifically found on the
jury verdict form that the defendants had 'conspired “for the purpose of injuring” the
plaintiff, the defendants were not prejudiced “even if the district court erred in failing to
give the requested instruction. .7 1d at 316.

Furthermore, whether a conspirator had the intent to harm a plaintiff is for a jury to

decide. Allegro, Inc. v. Scully, 409 S.C. 392, S.E.2d (Ct. App: 2014). Here, the evidence
clearly creates a jury question regarding Dr. Edwards’ motives for suMarily suspending
Appellant.* As Appellant explained, Dr. Edwards harbored personal animosity towards
Appellant. Dr. Edwards admitted that his wife complained about Appellant;s care for a

friend’s child. Subsequently, Dr. Edwards confronted Appellant more than once in the

* There is also bias by Dr. Patterson in that Appellant’s merged his office with a
company, Novant, that is in competition with Respondent Piedmont, which is Dr.
Patterson’s employer, which is a violation of Appellant’s due process. See, e.g., Braswell
v. Haywood Reg'l Med. Ctr., 352 F. Supp. 2d 639, 646 (W.D.N.C. 2005)(finding
personal bias in violation of due process where members of the MEC and other
committees were competitors of plaintiff). Novant, Piedmont and a third hospital were
all seeking to construct a new hospital in Fort Mill, South Carolina. (R. 729-731).
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hospital over mundane issues, such as complaining that Appellant parked his car too close
to Dr. Edwards. Dr. Edwards’ conclusion that Appellant posed an imminent danger (and
therefore that sumrﬁary suspension was needed) was contradicted by the actions of the
MEC just days before which concluded that Appellant would be permitted to retain his
surgical privileges while the proposed corrective action was under review. The patient JR
who Dr. Edwards cited as the basis for his decision to impose a summary suspension was
discharged in July from the hospital, had nét been readmitted and, as far as the record
indicates, did not suffer any advérse outcome. In addition, upon recommendation of the
Credentials Committee, the MEC renewed Appellant’s privileges for another year as of
August, 2010, a month after patient JR had been discharged. Lastly, when patient JR’s
chart was reviewed by an external reviewer, the reviewer did not assess fault with
Appellant’s care and treatment.

D'r. Edwards’ stubborn refusal to accept the decision of the Credentials Committee,
the Peer Review Comnﬁittee and the MEC to allow Appellant to continue with surgical
privileges is also circumstantial evidence of the ill will and personal bias Dr. Edwards _
harbored toward Appellant.

Furthermore, the evidence is overwhelming that Dr. Patterson conspired with Dr.
Edwards to summarily suspend and ultimate_:ly convince the MEC to revoke Appellant’s
surgical privileges. At Dr. Edwards request, Dr. Patterson pulled patient records to present
to the Peer Review Committee and then to the Credentials Committee. Dr. Patterson also
met with Dr. Edwards after the MEC refused to éummarily suspend Appellant and drafted
the lettér for Dr. Edwards that suspeﬁded Appellant, in direct conflict with the decision of

the MEC. Dr. Patterson falsely represented the facts of patient JR’s care before the MEC
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and misrepresented the MEC’s optioﬁs with regard to the summary suspension. Moreover,
ISr. Patterson was the only physician who had training in general surgery that attended the
ADHOC committee and MEC committee meetings where Appellant’s surgical skills were
being considered.

Under South Carolina law, a claim for civil conspiracy includes the following

elements: (1) a combination of two or more persons; (2) joining for the purpose of injuring

the plaintiff; and (3) which causes special damage to the plaintiff. Pye v. Estate of Fox,

369 8.C. 555, 566-67, 633 S.E.2d 505, 511 (2006). Clearly there is more than a scintilla of -

evidence in the record to create a question of fact for the jury as to whether the Respondents
Edwards and Patterson conspired for the purpose of inj uring Appellant, causing him special
damages, and the lower court erred in granting the motion for summary judgment.

IV.  The Premise Underlying Appellant’s Suspension was False and
Therefore the Report of that Suspension to the S.C. Medical Board and the
National Practitioner’s Databank Gives Rise to a Claim for Defamation.

The lower court held that Appellant’s claim for defamation must fail because the

statements submitted to the NPDB were factually accurate. However, the lower court

ignores South Carolina law that recognizes that defamation maybe actionable if the

insinuation of the statement is false. Eubanks v..Smith, 292 S.C. 57, 63, 354 S.E.2d 898,
901 (1987)(A mere insinuation is actionable as a positive assertion if it is false and
malicious and its meaning is plain.). The clear insinuation of the Appellants’ report of
suspension to both the South Carolina Medical Board and the NPDB is that AppellZant was
so incompetent that allowing him to practice medicine poses an imminent danger to

patients.
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In Wuchenich v. Shenandoah Memorial Hospital, 215 F.3d 1324 (4™ Cir. 2000),

the Court of Appeals concluded that the hospital’s accurate reporting to the State Medical
Board and the NPDB of a summary suspension based upon incompetehce “constitutes
defamation per se because each statement falsely imputed unfitness on the part of Dr.
Wuchenich to perform his duties as an anesthesiologist and prejudiced him in his
profession).” Similarly, in Guanciale, the District Court also permitted the plaintiff to pursue
a claim for defamation for reporting a summary suspension to the South Carolina Medical
Board.’ |

At the hearing, Respondent claimed that any report to the NPDB is privileged and

cannot form the basis for a defamation claim, citing Swinton Creek Nursery v. Edisto Farm

Credit 334 SC 469, 514 S.E.2d 126 (1999). Swinton Creek merely stands for the
proposiﬁon that certain communicati.ons .are conditionally privileged and when the
conditional privilege applies, the plaintiff must prove actual malice. To- prove actual
malice, “plaintiff must show that the defendant was activated by ill will in what he did,
with the design to causelessly and wantonly injure the plaintiff; or that the statements were
published with such recklessness as to show a conscious disregard for plaintiff’ s rights.”
334 S.C. 46§, 485, 514 S.E.2d 126, 134 (1999).

.The evidence in the record discussed above clearly is sufﬁcient to create a jury
question regarding whether the Respondents acted with ill will and/or recklessness by
causing the report of Appellant’s summary suspension to be submitted to the NPDB. In

addition, Appellant also alleges that the report of his suspension to the South Carolina

5 The undersigned counsel was also counsel for Dr. Guanciale. In Guanciale, the case was
ultimately remanded back to the Court of Common Pleas, Dillon County where a jury
trial was held and Plaintiff obtained a verdict on the defamation claim.
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Medical Board likewise was defamatory. In order to be immune from liability for making
reports to the Medical Board, the Respondents must make the report “in good faith and
without malice.” S.C. Code Ann. § 44-7-70. Once again, whether the Respondents’ actions

were in good faith and without malice are questions of fact to be decided by the jury.

CONCLUSION

As set forth herein, Respondents failed to meet the standards entitling them to
immunity under the Health Care Quality Immunity Act. Thus, the lower court order

granting Respondents’ motion for summary judgment must be reversed.

Respectfully submitted,

James M. Grlfﬁn

Ariail E. King '

Lewis, Babcock, & Griffin, LLP
P.O. Box 111208 ‘ .
Columbia, South Carolina 29211
(803) 771-8000

Attorney for the Appellants

Columbia, South Carolina
November M, 2014
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