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OBJECTION TO RESPONDENTS’ DESIGNATION OF MATTER
TO BE INCLUDED IN RECORD ON APPEAL

In their Corrected Designation of Matter to be Included in the Record on Appeal,
Respondents seek to include the following items:

1. Standing Order in All Partition Actions issued by the Honorable Mikell R.

Scarborough, Master-in-Equity for Charleston County, dated December
20, 2007,

2. Deposition of Albert Hough, p. 6 and 7;

3. Deposition of Angela Hough, p. 11 and 12; and

4. Deposition of Richard Wesley Hough, p. 10.

Appellant objects to the inclusion of these items on the basis that the South Carolina
Appellate Court Rules prohibit their inclusion. In particular, Rule 209(b), SCACR,
provides that “the Designation may only propose to include portions of the transcript,
pleadings, orders, exhibits, or other materials which may be properly included in the
Record on Appeal [See Rule 210(c) ].” As to what may properly be included in the
Record, Rule 210(c), SCACR, states, “The Record shall not, however, include matter
which was not presented to the lower court or tribunal.”

In this case, the items listed above proposed by Respondents to be included in the
Record on Appeal were not presented to the lower court or tribunal at any time during the
procedure before the special referee. Thus, they should not be included in the Record on
Appeal. Furthermore, this Court should require Respondents to remove from their Final

Brief of Respondents any statements relying upon citation to the materials that should be

excluded from the Record on Appeal.



statute is unambiguous and we are confined to what the statute says, not
what it ought to say, for we have no right to modify a statute's application
“under the guise of judicial interpretation.” See Coker v. Nationwide Ins.
Co., 251 S.C. 175,182, 161 S.E.2d 175, 178 (1968). In other words, when
a statute is clear on its face, it is “improvident to judicially engraft extra
requirements to legislation” just because doing so may further the intent

behind the statute. See Berkebile v. Outen, 311 S.C. 50, 55-56, 426 S.E.2d

760, 763 (1993).
Id. at 540, 725 S.E.2d at 698. As in Grier, regardless of the policy arguments presented
by Respondents, this Court should be confined to the language of S.C. Code Ann. § 15-
61-25(A) and should not narrow the broad language of this section to prevent Appellant

from exercising his right of first refusal.

CONCLUSION

Based upon the foregoing, Appellant reiterates its request that this Court reverse
the trial court and determine that Appellant, as a nonpetitioning party to an action for
partition in kind, has a right of first refusal to purchase the property under Section 15-61-

25(A) of the South Carolina Code.

Respectfully submitted, :
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Dear Ms. Kitchings:

Enclosed please find the original and one copy of the Initial Reply Brief of the Appellant
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