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ARGUMENT

I. THE TRIAL COURT APPROPRIATELY CONSIDERED THE LETTER
FROM AGENT SMITH

Respondent describes Petitioner’s recitation of <the facts as “largely sufﬁcient”’ for
purposes of this Court’s review. (Resp. Br. p. 1). Respondent adds what it describes as-
“additions and clarifications.” (Resp. Br. p. 1). These consist primarily of Respondent’s.
assertion that Ms. Horton’s counsel p.rOduced the July 26, 2010 letter from Agent Albert
Smith “for the first time” at the hearing on Respondent’s motion for summary judgment.
(Resp. Br. p. 1). Respondent also notes that the “unsworn statement was in letter form,
without addressee, and not in compliance with Rule 56, SCRCP.” (Resp. Br. p. 1).
Respondent complains that Mr. Smith’s letter was not in affidavit form and asserts any
“representation otherwise, as ‘fact’ or evidence, is simply not supported by the record.”
(Resp. Br. p. 1). The implication of this argument is that the Court should not consider
Mr. Smith’s letter when deciding whether summary judgment was appropriate.

In fact, Respondent’s counsel received the statement in responses to discovery. (R.
p- 43, 11. 6-8; p. 76, 11. 7-11). Furthermore, the trial judge noted that “the probation agent
expressed some concerns and reservations about whether or not she could have been at
the site because of what he knew about her personality....” (R. p. 55, 1. 17-21). The judge
also noted that at the time the officers sought the warrant, “the information that was
reasonably available to the police officers or law enforcement it -- and [’'m grouping éll
the investigation, everybody that contacted the scene was that the information contained

in this warrant plus the phone call with a probation agent who expressed -- said, you
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know, I’m not so sure she could have done it.”” (R. p. 59, 1. 23 - p. 60, 1. 4). Respondent’s
counsel responded, “yes, ma’am.” (R. p. 60, 1. 6).

Petitioner’s counsel outlined the information the investigating officer had prior to
obtaining the warrant — this included information that Petitioner lived in Bennettsville,
had no transportation, had an 8 month old infant and two other children under 10 years
old, and had met with her probation agent the day of the burglary and later she
volunteered to submit DNA and fingerprint evidence. (R. p. 76, 1. 24 - p. 78, 1. 4).
Counsel noted that Officer Tyler, who obtained the arrest warrant, spoke to Agent Smith
and knew Petitioner lived in Bennettsville, had an infant and two other children under 10
years old, did not have a car and could not even get across town to meet with her
probation officer. (R. p. 86, 1l. 12-22).

Finally, Petitioner’s counsel pointed to Rule 56(f) as authority for the Court to
consider Mr. Smith’s letter. (R. p. 105, 1. 15-17). That section provides:

(f) When Affidavits Are Unavailable. Should it appear from the

affidavits of a party opposing the motion that he cannot for reasons stated

present by affidavit facts essential to justify his opposition, the court may

refuse the application for judgment or may order a continuance to permit

affidavits to be obtained or depositions to be taken or discovery to be had

or may make such order as is just.

Rule 56(f), SCRCP (Emphasis added). See Baughman v. Am. Tel. & Tel. Co., 306 S.C.
101,112 n. 4,410 S.E.2d 537, 544 n. 4 (1991) (noting that although the plaintiff did not
file an affidavit invoking Rule 56(f), other courts have not mandated strict compliance

with the technical requirements of Rule 56(f) where the need for further discovery is

otherwise made known to the trial court). See also Lanham v. Blue Cross and Blue Shield



N

of South Carolina, Inc., 349 S.C. 356,363 n. 1, 563 S.E.2d 331, 334 n. 1 (2002) (ﬁﬁding
counsel’s representations to the court that plaintiff was in need of further discovery was
sufficient even though no affidavit was filed pursuant to Rule 56(f)).

Agent Smith’s letter is in the record. (R. p. 210). Discovery responses by
Respondent demonstrate Petitioner provided Respondent with a copy of Mr. Smith’s
letter. (R. p. 216, q (h); p. 222, 9§ 1). Also, in its motion fo.r summary judgment,
Respoﬁdent admitted Officer Tyler contacted Agent Smith to advise him that T_yler had a _
warrant for Ms. Horton’s arrest. (R. p. 270). In the memorandum in opposition to
Respondent’s motion, Petitioner outlined the contents of Agent Smith’s conversation
with Officer Tyler. (R. p. 283).

Accordingly, this Court should not be persuaded to disregard Agent Smith’s letter
based upon Respondent’s implica;[ion that the letter does not sufficiently meet

Respondent’s assertions in support of its motion for summary judgment.

II. LoMBARDI DOES NOT REQUIRE PROOF THAT OMITTED
INFORMATION ACTUALLY MISLED THE ISSUING JUDGE

Contrary to Respondents’ argument, the Lombardi Court did not adopt a standard
that includes proof that the omission actually misled. Lombardi v. City of El Cajon, 117
F.3d 1117 (9th Cir. 1997). Instead, the Ninth Circuit has described the test as follows:
To survive summary judgment on a claim of judicial deception, a §
1983 plaintiff need not establish specific intent to deceive the issuing
court. Rather, the plaintiff must (1) establish that the warrant affidavit

contained misrepresentations or omissions material to the finding of
probable cause, and (2) make a “substantial showing” that the

-
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misrepfesentations or omissions were made intentionally or with reckless

disregard for the truth. If these two requirements are met, the matter must

go to trial.
Bravo v. City of Santa Maria, 665 F.3d 1076, 1083 (9th Cir. 2011) (citatioﬁs omitted).

This test from the Ninth Circuit has been applied in both the Fiftﬁ and Seventh
Circuits. Jones v. City éf Grand Prairie, Texas, 209 F.3d 719 (Table) (5th Cir. 2000)
{David, Garza and Dennis, JJ) (following Lombardi, and adding that recklessness in an
omission may be inferred when the officer’s omission was “clearly critical” to a finding
of probable cause; court held that a reasonable jury could find the omitted evidence was . .
“clearly critical™); Sor;zberger v. City of Knoxville, 1ll., 434 F.3d 1006, 1016 n. 5 (7th Cir.-
2006) (Ripple, J, joined by Posner and Rovner, JJ) (noting that in cases where an officer
omits facts in a warrant affidavit, the officer will be held to have knowingly violated
plaintiff's fourth amendment rights if those officers, in tfle course of obtaining a Warrant,
“failed to inform the judicial officer of facts they knew would negate probable cause™).

The Court should not be persuaded by Respondent’s contention that “Lombardi
simply merges materiality into intent.” (Resp. Br. p. 4). Iﬁs’tead, the Court should hold
that a jury could find the failure to include the information provided by Agent Smith was

“clearly critical” to the finding of probable cause in this case.



CONCLUSION

The Court should reverse the decision of the Court of Appeals and remand the
matter to the Court of Appeals with instructions to address the merits of the issues argued
by the parties on appeal.
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