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‘Sebosh\n' Hepbuern, |

S'}oje Of South Carolina

In The Supremé Cour*'

. 8C Court (‘{f Appeals - |

Appeal from Greenville County

Lacry B. Hyman, Jr. Cireuit Couct Judge

Cose Nos. 2012-5- 23- 02649
- 2012 — 213403

S}d*e of Souﬂ\ Corb}ilno.,' ResPondeni—;

Appetlant
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Sebastamn Hepbum. opphcorﬁ n +he a{’ore.men‘noned cos{e

Number bring a comp\om+ of a stalled o.ppe\la+e review at no ﬁauH
|

of his own.
‘ | |

Applicant was iried and sentence on November 8, mn; by the
. Honorable \_am, B. H\,mam Judge of +he 13* Judicral Cu'cud Gree.r\-
'\hl\e Qouan, Genera\ Sessions, Applicant was found gm\-k,

~ On November o, 2012 Robert Ray, Esquire ; counsel for|the

Defendant filed a dicect appeal. '
| on Sep&ember 21, 2043, Appe\lan% was contacted by ka+hrme ._
Haggard Hudgins, Appe\lcde Defender for $.€.€.1.0 informing hxm\-&ha{
%here had been an unretrievable ercor made durmg the +ronscnphon
of the 4rial recocrd (pos’c +na\ (:\osmg argumenb verdict and Sen‘fei,nmﬂg
~ had been deleded), this eccor was fatel. - o l| )

Ms. Hudg'ms.- on behalf of the Appellaté petitioned the Coqri'

With an"Order To Reconstruct The Record 0of Appei'la’«e s Tr‘.ai Transc.r\p*
0 In The Alternitve An ocder Seng Aside H‘s Convickion and Odder-
| '."nng A New Trial" pursuan% o Rule 240, .C.A.C.R.
0On November 14, 20|3 an order was a\gneA Qranhng ordec

| pethoned
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 Applicant avers +hat the Ccud has not hme.lq pmceed. u‘I\ .
h

view that the Cour+ is in failuce o&‘ upho\dmg +he order and ;]S.‘

bringing about his ordered Recons‘rruchon/New Trial appeal. Tt is

00n+emp’ruousl~, nmL moving +o bring the a-ppea.\A-Forward‘ for a prt‘)pe.r -
heacing. - " B 4
Mr. Hepburn is awace thal the couct system in genecal ig a.

\engthy process and at this +ime the court of appeals is back iogged,”

however, this does not Aneqa*e‘ their responsibilily of +he fact that i has
been (2) two years since the dicect appeal was #ile‘dn.- Appilate has nothing
but the ulmost respect for +he State of South Carolina and its Jjudicial -

system therein, however, in his view when defendants’ and appellates), as -

" ‘a whole have an obligation to éa#is& b\p Statute o&‘ limHation, V€. 10) +en days
Yo file a direct appe,cx\ however the S*n’ta and the CDur+ Syskcm have nc\.a 5uch
l\mdufhon +o abide bs, This leaves the appellate a+ an unfair dnsad\m+age,
thece is no equitibly viable shndard to odhere-h:, whcch leaves +his - pm

-cess untimely and highly preJudnceA

S e
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| Mandamus , | \
Mandamuo 15 Q writ ussqed by a superior courtto compel (Yo convinee
a courd thot there is only one possb\e resolahon of a legal d;.spu+e)a Iower1 couct
or a governmen% oH'scer to per?arm monda’mry or purely nums+ena| duties :correcfly
Black's Law Du.ho‘\ars, (Q“‘ ed., 2004). | | ) S
The weit of mandamus is the highest judicial writ known 4o law | and
according 4o lang approved and well established authocities, only issues in cases
whece . thece s a is'PeWic legal rightto be enfored or whece ~|'here isa poé}h":ve duty
fo be performed, and dhere 15 no i#her 8pecific reméd;'. Willimon v. City of Green-
vitle, 243 § (. 'e'z' 86,132 S.E.2d 169,170(5.C., 1963); Edwards . Giate ,383 5-c. 82, 618 5.2

412 (2009) ; Cidy of Rock Hidl v. Thompx:n 344 5.0, 17, 53, 5.E.2d 1ol (2002)

" The prtmary purpose of -Puncl'\on of a Wrﬂ of mandamus is +o comm -
and and enforce an established r-ght— and o enforee a cacrespondmg impecitive
duty creafed o pmmo}e jushce, SUbJec{ 1o certain well defined quohhcabn Ti's
principal function is o command and execute, no‘r-lo mquure or adJud.ccﬂe Wdhcncn.
 B2sE2dat m; Porter v. Jedz;mak 334 $.C. 16,18, 512 5.2.24 491(1999); Redmond| v. -
Lexingten County Scheol Dist. Mo.'i,Bi'-l 5. 431,445 5£.24 H'ﬂ(qu'!).‘lherefore th s
not the purpose of the writ 4o establish a legal raq\ni bu4 to enforce one which has

alceady been established. 55 C.J.5. Mandamus§ 51, p. 35 San?ord V. aowh C(Jro\mo.

State Ethics Comm'n.,385 S.0.483, 443, 685 S.£.2d 600, L05-0k'(5.¢., 2007,

"The Court has the power +o \55ue. writs o ordecs of injunction or mand-

~amus, S.C.Const. Act. V, 8 5; 5.¢. Code Ann § 14-3- 3i0 (1976 and has controlling au*hor-

-Hy 4o Compe! Tower courts o perForm Ws Judtcln' duties. §.¢. Cons+ Act 1, §q Séc"' 2.
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Sou-lh Carolina o,pproved a wus# hhmal amendmexﬂ which ou#lmes a
bul of r:qHs The power Ond duby " perform most of 4he r.ghB found in 'che Billof
Rights falls squarely on a speca{nc enJ'Ay such ‘as @ couct, Therefore mondamus
would compel such entities Ho- per#‘orm +heur conshhhond duties. S.c. Lons+ An#
I; The Honomb\e Ka\, PoHerscn Smal-or Dm 1q, 2000 WL 137398 t?.ooo)

To obtain a writ of mandomus requiring the. perPormonce o(‘ on act,
+he pehhoner mus+ show 3 . o

(1) odu+y o pec%rm the act;@ +he. m.ms*ena\ nal'ure of the act, (3)+he |
: pehhoner s SPecrfhc legal Hight {'o which d\scharqe of +he duty is necessary and:

e
. Ma lack of any \egal remedy . Eq wn,on v. Presfon 318 5.¢. 348, w2 5¢.2d 580tzoaa)

Holden v. Crib, 349 Sic. 132, 501 S.€. 2A 634 (sc A?p Zooz) '\‘he Honcmble kay Pouerson,

Semﬂor Dist. 19, 2000 WL 113738 uooo)

Mandomus lives Yo requ\re a pubhc oW:c\al to. per#orm a noﬁdtsere%
“ionacy legoldu{\( S’tcde ex rel WHhams v Bd oF Tmshaes W-Va. pii syl. 13§ s &2d
.‘ élz W.E. Lonqu d’c v. BucdeH W\Ia,ptss,] 126 S.E. um . ) _ ) |
| Mandanius is a proper remedy +o requ-re +he_ performance of nondis-
'crehonal legal duhes by various govemmeMM agencies or bod.es 2 M.3. Mandaw.\-‘

“us See-hcn N—l‘l, pages 357 - 3"3 S.¢. Cons+ Ar+ V §20, see+ 2.
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This issiue at hand \s a prt;;aduml rmshapv a;\d is‘ in no vlua\, -
the FauH of e apphcan’r however +he o.pphcofﬁ has been pumshedl by not
hovmg +he opportunity for a meamngful -appeal unkil this ercor is re.med«ed
T hove. this case “held in abayonce, any {"ur’rher 1S deprwmg -rhe
appeilate his cpns+n+uh0nal rnqh’f -b due process and equal pro+e.c.+\c»n of
'™ | | o L |
| Me. Hepburn is req‘ués+irg»+ﬁis couﬁHo grant His writ and
compel the Iower couct +o remedy %lms ecroc and provide him o‘. mean-

mgful appellq*e ceview.

me Appeliate 1s greatful to this court +o provide him audience,

and as always appreciate the service of the Officecs of this Court.

Respéc'l’f"‘ut\g Submitted,. |

Cdates_JULM i Johosk E” - B

Ce. | . Sebastain Hepburn
Kathrine Hog%ard Hu | -
Alan Wilson, Esquire
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STATE OF SOUTH CAROLINA ¢ -
IN THE COURT OF APPEALS
Appeal from Greenville County
) f
Larry B..Hyman, Jr. Circuit Court Judge  /
THE STATE,
T RESPONDENT,
e ) : | : V.
- SEBASTIAN JAMES HEPBURN,
) ' APPELLANT

Appellate Case No. 2012-213403

_ 4 PETITION FOR ORDER TO RECONSTRUCT
e “THE RECORD OF APPELLANT’S
' TRIAL TRANSCRIPT OR IN THE ALTERNATIVE
AN ORDER SETTING ASIDE HIS CONVICTIONS
s AND ORDERING A NEW TRIAL

Pursuant to Rule 240 of the South Carolina Appellate Court Rules, undersigned.
counsel requcsts. an order requiring the parties to reconstruct the record of post) trial

motions, closing arguments, pronouncement of verdict and sentencing from Appellant’s

) “trial held on Novémﬁer 8, 2012, before th‘e Honorable Larry B. Hyman, Jr. in Greenville
: Cdunty. Irll'the alternative, colv,lnsél f‘or Avppelllan‘t_ requests a,nl order “setti-xfl\g‘v aside the -

~ conviction and ordering a new trial. | |
In' accordance with Rule 240(c), SCACR, counsel submits .the following
docunients‘to support hisl motion: the index from the trial transcript indicating tﬁat the

\

post trial motions, closing arguments, pronouncement of the verdict and sentencing by
( :

)
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the Court were not transcribed (Exhibit #1); page 237 of the trial transcript stating, {‘Post- -

trial Motions, Closing Arguments, Verdict and Sentencing of the Court are unretrievable
due to equlpment malfunctlon that occurred after the concluswn of the proceedlngs ”o
(Exhibit #2); and the certlﬁcate from the court reporter (Exhibit #3).

When a trial transcript has been lost or destroyed, the Court may remand to have

the record reconstructed Whitehead v. State, 352 S.C. 215, 574 S.E2d 200 (2002),

, China v. Parrott, 251 S.C: 329 162 S.E.2d 276 (1968) Koonv State, 358 S. C 359 367,

595 S.E.2d 456, 460 (2004); Dolive v. J.E.E. Developers, Inc., 308 S.C. 380, 383, 418
SE2d 319, 321- (Ct App 1992);'State v. Ladson, 373 S.C. 320, 325 644 S.E.2d 271,
273-274 (Ct App 2007). Important portlons of appellant’s trial transcnpt have been lost

and are no longer available through no fault of appellant. The court reporter 1ndrcates

o m_that the equlpment malfunctioned. (Exhlb1t #2). Meamngful review of the record blelow
is not possible with the current transcnpt omitting post trial motions, closmg argumlents,
pronouncement of verdict and sentencing. Appellant seeks reconstructron of those
portrons of the record to permit meaningful appellate review of his trial.

In the alternatrve . appellant requests this Court set aside hrs eonviction and

. sentence and remand for a new trial because the transcnpt faJls to perrmt meamngful

revrew In Deaton v. Leath 279 S.C. 82 84 302 S E.2d 335 336 (1983), the defendant s

convictions were set a51de and ,.a new. trial had whére the court reporter’s equipment
malfunctioned and there was no transcript of the trial court proceedings in the case from
. which to base an appeal. Citing Deaton, tl;js Court denied a request for reconstruction in

i

State v. Serrette, 375 S.C. 650, 652-653, 654 S.E.2d 554, 555 (Ct App. 2007) where the -

reason for the lack of transcript was due to the defendant’s absence for a ten-year pen'od',

e
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- : l
which thls Court explained was “not a 51tuat1on where the court reporter S equlpment
malfuncnoned at trial leadmg to a loss of the trlal transcnpt ” Appellant in the present_

case was not at fault for the absence.of portlons of h1s trial transcnpt The court re'porter b

mdlcates the omission was due to’ equlpment malfunctlon Appellant requests th1s Court ‘
order anew tnal in h1s case. Lo o - S P

TR LN

Counsel 'respeetfully requests an order for the reconstruction 'of the missing:

portlons of appellant s trial transcnpt in order to perfect the direct appeal in the case. In
the alternatlve counsel requests thls Court set asrde the convrctlon and remand for a new
“tnal Whlle thls petltlon is pendmg, Appellant asks thls Court to hold the tlmvlmes

for filing his mmal bnef and desrgnatrons in abeyance

| R Respectfully submitted,

B T S WAPIN R p Y,

Kathrlne Haggard Hudgins, S.C. Bar #65321 |
Appellate Defender
- South Carolina Commissiont on, Indxgent Defense
Appellate Division
1330 Lady St. P.O. Box 11589
: o o ' Columbia, SC 29211
' L (803)-734-1343
N -+ khudgins@sccid.sc.gov

d

September 27,2013 *




TEbe %uutb @arnltna QEnurt nf Qppeals

- The State Respondent
V. §

Sebastien James Hepburn, Appellant. . * - | VAL it

~ i ememew- = -—Appellate Case'No: 2012-213403

- ORDER

o

Appellant has filed a motion to remand to the circuit court for reconstruction o

Fthe

record. The motion is granted and.this case is remanded to the Greenville Cou'nty
Court of General Sessions. Counsel for Appellant is ordered to contact counsel for -

appropriate.. Counsel for Appellant shall provide an update to the, clerk of this

court no later than ﬁﬁeen days from the date of this order, w1th a copy to counsel

for Respondent. -

Q QMG,WJW ALT*“

‘'FOR THE COURT

Columbia, South Carolina

cc: 2
Salley W. Elliott
. Alan McCrory Wilson .
- Kathrine Haggard Hudgins

. Respondent and the circuit court Judge the Honorable Larry B. Hyman, Jr., within
ten days of this order to schedule such hearings as the circuit court judge deems |
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|

a

i

J Sebasknn Hepbuen, Appe\\an+ cedu‘;nes he has provsded
of on orsqmol Writ of Mandomus upon ‘ o
s.C. AH* gen. . Alan W\tson Esqmre, P.0. Box’ HS‘H Columba, §.C. ZCIZII

Kathrine Hoggard Hudgins, 5.¢.¢.10, P.0. Box 11584, Columbia, $ . 29201 |

by Turbeville Insf'ﬂ-uﬁoqal maiiroom | by u.s. Mail ‘mshée prépd‘

Re,sée_d#unq' Submited,

Suorn To And Subscribed before me 8/ debaskiam % Moghugry, |
is ___ day of : 20

copy

!

d.

S - Sebostain Hepburn, $.¢.0.¢.4353i43
- 8/ ) - Turbeviile Correctional Ins’rduhon

- £.0.Box 252, SA -105
No\ow Public for South Cc«o\ma Turbevulle 5.¢. 2162 - 025 2
My Commission Expires ,

'RECEIVE
- VDEVC 012014

MAILROOM
- -TURBEVILLE C|

RECEIVED)
DEC'0 4 201

8.C. SUPREME COURT .




2ehastion Tmes Hepburm SL.DC. #2531
Torbeuville Correctioral Iﬂb\‘ﬂ\ffmﬂ |

.. Po.Box 252 'SdlosAl

i l\)rbeu(HQ Soujrh Carohna 24112.- 0151
T Pobx \\350 ;
o T Co\bmbla SDUjfh CQ(O ma ZQZU




- The %apreme.‘@ﬁuttﬁf %auth[@arntiﬁa

' DANIELE.SHEAROUSE - . . . : : POST OFFICE BOX 11330

. CLERK OF COURT - " L e : L " COLUMBIA, SOUTH CAROLINA 29211
BRENDA F. SHEALY : TELEPHONE: (803) 734-1080

o 72 1 s0g. -
CHIEF DEPUTY-CLERK ° . o . FAX: (803) 734-1499 *
December 5, 2014 *

. RECEIVEp

© Mr. Sebastain Hepburn, #353163 o UEC o b oy
Turbeville Correctional Instltutlon - Lo : SC ' o
P.O.Box252 o Gourt of| Appeals \s

Turbeville, SC 29162- 0252

Re:, The State V. Sebastlan J. Hepburn
Appellate Case No. 2012 213403

Dear Mr. Hepburn

. This responds to your petltron for a writ of mandamus dated December 1,|2014.
Since this petition is related to the above case that is pending before the South
Carolina Court of Appeals and you are represented by counsel in that matter, 1o
action will be taken on this pro se petition by this Court. Miller v: State, 388 S.C.
347, 697 S.B.2d 527 (2010); Jones v. State, 348 S.C. 13, 558 'S.E.2d 517 (2002) o
.- State v.-Stuckey, 333 S. C. 56, 508 S.E. 2d 564 (1998) Foster v. State, 298 S. G 306, .
- 379 SE2d 907 (1989). . : _

Very truly' yours, -

"CLERK

cc: . Salley W. Elliott, Esquire -
Kathrine Haggard Hudgins, Esquire . : : _
The Honorable Jenny Abbott Kltchlngs (wrth copy of pet1t10n) |
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The %up%’eme Court of South Carolina

DANIEL E. SHEAROUSE, CLERK OF COURT

POST OFFICE BOX 11330
COLUMBIA, SOUTH CAROLINA 29211,

JENNY ABBOTT KITCHINGS
1015 SUMTER ST
COLUMBIA SC 29201- 3726




