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STATEMENT OF ISSUES ON APPEAL 

I Should the drugs' seIzed In the home be suppressed because the Search 
Warrant, whIch dId not gIve any descrIptIOn of the place to be searched, was 
facially InvalId? 

II Was It error for the trIal court to Instruct the Jury that "actual knowledge of 
the presence of crack cocaIne IS strong eVIdence of a defendant's Intent to 
control ItS dISposItion or use?" 

IV 



STATEMENT OF THE CASE 

On October 4, 2010, Appellant, DerrIck Cheeks, and a co-defendant RIcky 

Cheeks, were called to tnal before the Honorable Roger Couch and a JUry 

Appellant was charged wIth one count of traffickmg m crack cocame m excess of 

four-hundred grams, and one count of posseSSIOn of crack cocame wIth mtent to 

dIstnbute withm a half of a mde proxImIty to a school Appellant was represented 

by J Falkner WIlkes and the State was represented by EddIe Hunter Roger Poole 

represented co-defendant RIcky Cheeks 

The JUry found Appellant gUIlty of all charges Appellant was sentenced to a 

twenty-five year sentence for the traffickmg charge and a concurrent ten year 

sentence for the proxImIty charge The Appellant DerrIck Cheeks filed a tImely 

post tnal motIon pursuant to Rule 29 The CIrCUIt Court demed the motIon and a 

tImely notIce of appeal was filed RIcky Cheeks has also filed an appeal from hIS 

convictlon and IS represented by the Office of Appellate Defense J Falkner 

WIlkes contmues m the representatlon of DerrIck Cheeks on dIrect appeal 
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STATEMENT OF THE FACTS 

On June 4, 2009, Agent CraIg Hannmg of SLED was conductmg 

surveIllance on RIcky Cheek's nephew, DerrIck Cheeks Hannmg began 

surveIllance at a Super 8 motel m Spartanburg County R 85, I 10-12 Hannmg 

saw DerrIck Cheeks get mto a car wIth Enc Elder and RIcky Cheeks R 85, I 24 

Hannmg followed the car as It drove to Tracy Markley's resIdence Once they 

arrIved, DerrIck Cheeks went mSIde whIle RIcky Cheeks and Elder went to 

Wal-Mart 

Deputy Matt Hutchms followed Elder and Ricky Cheeks to Wal-Mart, whIle 

Hannmg mamtamed surveIllance on the resIdence R 112, I 15-23 Hutchms 

observed Elder go mto Wal-Mart and purchase a box ofbakmg soda whIle Ricky 

Cheeks stayed In the car R 113, I 5-22 After purchasmg the bakmg soda, Elder 

drove Ricky Cheeks back to the resIdence After a whIle at the resIdence, Ricky 

Cheeks and Elder got back m Elder's car and started dnvmg down the street 

Hutchms followed Elder's car 

WhIle followmg Elder, Hutchms observed Elder run a stop sIgn R 115, I 

22-24 Hutchms stopped Elder's car Hutchms testIfied that Ricky Cheeks was 

sIttmg m the passenger seat clutchmg hIS pocket R 116, I 15-21 Hutchms got 

Elder out of the car and walked to Hutchm's car Deputy TraVIS McJunkm was 
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also on the scene and escorted RIcky Cheeks out of the car RIcky Cheeks had a 

hard tIme walkmg back to the car because of hIS hmited use of hIS left leg R 210, 

I 3 - 211, I 6 McJunkm testIfied that RIcky Cheeks appeared to be reachmg for 

hIS nght pocket R 211, I 10-12 After RIcky Cheeks was removed from the car, 

a K-9 was brought m to search the vehIcle Officer's found 111 31 grams of crack 

cocame was found near the passenger-sIde rear wheel R 311, I 18-21 RIcky 

Cheeks was charged wIth traffickmg m crack cocame m excess of one hundred 

grams for the drugs found near Elder's car 

After seIzmg the drugs found at the traffic stop, Hutchms obtamed a search 

warrant for the reSIdence R 118, I 6-8,444-468 The portIOn of the search 

warrant that provIded for a descnptIOn of the premIses to be searched was left 

completely blank R 444-448 Upon executIon of the blank search warrant at the 

reSIdence, officers found 662 42 grams of crack cocame and utensIls used m the 

manufacture of crack cocame R 315, I 23-24 Officers also found DerrIck 

Cheeks and Tracey Markley mSIde the house at the tIme of the search As a result 

of drugs found mSIde the reSIdence, DerrIck and RIcky Cheeks were charged wIth 

traffickmg m crack cocame m excess of four hundred grams and possessIOn wIth 

mtent to dIstrIbute withm a half of a mIle of a school 
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ARGUMENT 

I THE ADMISSION OF EVIDENCE OBTAINED BY SEARCH 
WARRANT VIOLATED THE APPELLANT'S FOURTH 
AMENDMENT RIGHTS AGAINST UNREASONABLE SEARCH 
AND SEIZURE 

The Appellant, DerrIck Cheeks, tImely moved to suppress eVIdence seIzed 

pursuant to a defectIve search warrant Over Cheeks' objectIon the Court allowed 

mtroductIOn of eVIdence obtamed through a search warrant of a resIdence m WhICh 

Cheeks claImed a reasonable expectatIOn of pnvacy Cheeks renewed hIS 

objectIon by tImely movmg for a new tnal whIch the tnal Judge demed 

A THE APPELLANT HAD A LEGITIMATE EXPECTATION OF 
PRIVACY IN THE PREMISES SEARCHED 

The Fourth Amendment guarantees mdividuais the nght to be free from 

unreasonable searches and seIzures US Const amend IV, S C Const art 1, § 

10 To claIm protectIOn under the Fourth Amendment of the U S ConstItutIOn, 

defendants must show that they have a legItImate expectatIOn of pnvacy m the 

place searched Rakas v IlhnOIs, 439 US 128, 143,99 S Ct 421,430, 58 LEd 2d 

387 (1978) lA legItImate expectatIOn ofpnvacy IS both subjectIve and objectIve 

I Standmg IS not the correct standard for the Fourth Amendment Issue The 
Umted States Supreme Court has expressly rejected the apphcatIOn of an analysIs 
based on the standmg doctrme, mstead, the analysIs IS based on substantIve Fourth 
Amendment law Rakas v IllmOls, 439 U S 128, 140,99 S Ct 421,429, 58 
LEd 2d 387 (1978) The use of the term "standmg" has created confusIon m thIS 
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m nature the defendant must show (1) he had a subjectIve expectatIOn of not 

bemg dIscovered, and (2) the expectatIOn IS one that socIety recognIzes as 

reasonable OlIver v Umted States, 466 U S 170, 177, 104 S Ct 1735, 1741, 80 

LEd 2d 214 (1984) (cItmg Katz v Umted States, 389 U S 347,361,88 S Ct 507, 

516, 19 L Ed 2d 576 (1967) (Harlan, J, concurrmg)) 

It IS fundamental that Fourth Amendment nghts are personal m nature and 

may not be vicanously asserted Rakas v IllInOIs (1978), 439 U S 128, 133-34,99 

S Ct 421,58 LEd 2d 387 A person aggneved by the mtroductIOn of eVIdence 

secured by an Illegal search of a thIrd person's premIses or property has not 

suffered any mfnngement upon hIS Fourth Amendment nghts Id at 134 

Consequently, a person challengmg the legalIty of a search bears the burden 

of provmg that he has standmg The burden IS met by establIshmg that the person 

has a legItImate expectatIOn of pnvacy m the place searched that socIety IS 

prepared to recogmze as reasonable Rakas, 439 U S at 143 OvernIght guests 

have a reasonable expectatIOn of pnvacy m the home m whIch they are staymg, 

whIle a person merely present m the home wIth the consent of the owner may not 

context, and therefore "standmg" IS no longer appropnate to "connote the 
legItImate expectatIOn of pnvacy m the eVIdence seIzed or the premIses searched" 
Umted States v Bouffard, 917 F 2d 673,675 (1st Clr 1990) 
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Mmnesota v Olson (1990), 495 US 91,96-97, 110 S Ct 1684, 109 L Ed 2d 85, 

Mmnesota v Carter (1998),525 U S 83, 119 S Ct 469, 142 L Ed 2d 373 

In Carter the Supreme Court opened the door to argue that not Just overnIght 

guests wIll be afforded Fourth Amendment protectIOn" See MInnesota v Carter, 

525 U S 83,90, 91, 119 S Ct 469, 142 L Ed 2d 373 (1998), see also Id at 99, 

101-02, 119 S Ct 469 (Kennedy, J, concurrmg), Id at 103, 119 S Ct 469 (Breyer, 

J ,concumng), Id at 106-12, 119 S Ct 469 (Gmsburg, J, dissentmg) "[T]he 

defendant must demonstrate that hIS own reasonable expectatIon of pnvacy was 

vIOlated by the actIOn of the State" Id, see also Rakas V IlhnOIs, 439 U S 128, 

133-34,99 S Ct 421,58 L Ed 2d 387 (1978) 

Whether a person has a reasonable expectatIOn of pnvacy m a thIrd person's 

place falls somewhere on the contmuum between the overnIght guest m MInnesota 

v Olson, 495 US 91,96-97, 110 S Ct 1684, 109 L Ed 2d 85 (1990) (overnIght 

guests have a reasonable expectatIOn of pnvacy m a thIrd person's property), and 

the person who was present solely for the purpose of conductmg a busmess 

transactIOn m Carter, 525 U S at 90-91, 119 S Ct 469 (a person legItImately on a 

thIrd party's property solely for the purpose of conductmg a busmess transactIOn 

does not have a reasonable expectatIOn ofpnvacy m that property) 

In the present case Cheeks had a substantIal legItImate connectIOn to the 
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property searched The State's key wItnesses, Enc Elder and Tracey Markley, 

testified that Cheeks' had a key to Markley's house R 252,280 At times Cheeks 

was at the house on a dally basIs R 291 Cheeks had also spent mghts at the 

resIdence R 255, 300 Markley testified that Cheeks brought frIends over to the 

house, played games, and watched televIsIon there R 2991-293 At the time of 

the search Cheeks had let hImself In, had food In the refrIgerator, and had clothes 

at the resIdence R 294 Cheeks clearly had a substantial legItimate relatIOnshIp to 

the property 

HavIng a substantial legItimate relatIOnshIp to the property searched 

dIstIngUishes Cheeks' case from those where the defendants were found to lack 

standIng For example, where a defendant had been at the resIdence for Just a short 

penod of time, had no key, and was one of several VIsItors there, the Court found 

that there was an InsufficIent connectIOn to the property to raise a Fourth 

Amendment claim See Umted States V Gray, 491 F 3d 138 (4th Clr 2007) 

SImIlarly, III MInnesota V Carter, supra, the defendant lIved out-of-state and used 

the lessee's apartment for the sole purpose of packagIng cocaIne The defendants 

had never vIsIted the apartment before and on the day of the search had only been 

present for two-and-a-half hours In Carter the Court concluded that the 

defendants dId not have a legItimate expectatIOn of pnvacy because they were 
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"essentIally present for a busmess transactlOn and were only m the home a matter 

of hours " Id at 90, 119 S Ct at 473 In addItIon, the Court was persuaded by the 

fact that the defendants had no "prevlOus relatlOnship" wIth the lessee and nothmg 

"to suggest a degree of acceptance mto the household" Id Accordmgly, In a 5-4 

decislOn, the Court held that the defendants were not entItled to Fourth 

Amendment protectlOn UnlIke the case m Carter and Gray, Cheeks had a 

substantIal legItImate relatlOnship to both Markley and the premIses searched 

The eVIdence shows that Cheeks spent the mght at the premIses on more 

than one occaSlOn Bemg, or havmg been an overnIght guest m the past IS a strong 

factor m determmmg a thIrd party's expectatlOn of prIvacy And although a strong 

consIderatIon, an overnIght presence IS not mandatory for Fourth Amendment 

protectlOn Our Supreme Court has recogmzed that at least five members of the 

Umted States Supreme Court - the three who dIssented and the two who 

concurred m Carter - would be wIlhng to extend protectlOn to guests present for 

social reasons and present for some tIme less than an overnIght stay State v 

MISSOUrI, 361 S C 107 (2004) If not an overnIght guest at the tIme of the search, 

then the questlOn of Fourth Amendment protectlOn turns on the defendant's other 

connectlOns wIth the property EVIdence of havmg been an overnIght guest m the 

past, as well as hIs havmg a key at the tIme of the search, become Important 
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consIderatIons In the amount of contact and the reasonableness of Cheeks' 

expectatIOn of pnvacy 

The eVIdence shows that Cheeks and Markley were frIends for five or SIX 

years They were co-workers Markley often gave Cheeks a nde to and from work 

Cheeks had spent the mght at Markley's resIdence on occaSIOn Cheeks had a key 

to Markley's resIdence and apparently let hImself and two others In the house 

whIle Markley was stIll asleep on the day of the search From Markley's testImony 

thIS was not uncommon, and Cheeks was welcome to do so Cheeks often washed 

hIS clothes at Markley's resIdence He vIsIted the resIdence frequently He left 

clothes at the Markley resIdence often, and had clothes there at the tIme of the 

search Not only could he come and go as he pleased but he could InVIte others to 

the resIdence as well Cheeks would bnng food to the Markley resIdence from hIS 

work to put In the refrIgerator At the tIme of the search there were boxes of food 

In the refrIgerator from Cheeks' work place Cheeks partIcIpated In normal 

actIvItIes such as plaYIng darts, watchIng televIsIOn and playmg wIth the X-Box 

game system He took showers and baths at the resIdence At tImes, Cheeks 

vIsIted the resIdence as often as every other day Based on these contacts wIth the 

premIses, beIng of the type recogmzed by the courts under Fourth Amendment 

analysIs, Cheeks had a legItImate expectatIOn of pnvacy In the resIdence Cheeks 
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therefore has the nght to raIse an Issue m thIS case as to any defect m the search 

warrant 

B THE SEARCH WARRANT WAS DEFECTIVE FOR 
FAILING TO STATE WITH PARTICULARITY THE 
PREMISES TO BE SEARCHED 

The Fourth Amendment reqUIres that search warrants be Issued only "upon 

probable cause, supported by Oath or affirmatIOn, and partIcularly descnbmg the 

place to be searched, and the persons or thmgs to be seIzed" FIndmg these words 

to be "precIse and clear," Stanford v Texas, 379 U S 476,481 (1965), thIS Court 

has Interpreted them to reqUIre only three thmgs FIrst, warrants must be Issued by 

neutral, dlsmterested magIstrates See, e g, Connally v Georgia, 429 U S 245, 

250-251 (1977) (per curzam), ShadWIck v Tampa, 407 U S 345,350 (1972), 

Coohdge v New HampshIre, 403 US 443,459-460 (1971) Second, those 

seekIng the warrant must demonstrate to the magIstrate theIr probable cause to 

beheve that "the eVIdence sought wIll aid m a partIcular apprehensIOn or 

conVIctIOn" for a partIcular offense Warden V Hayden, 387 U S 294,307 (1967) 

FInally, "warrants must partIcularly descnbe the thIngs to be seIzed, as well as the 

place to be searched Stanford V Texas, supra, at 485 Daha V Umted States, 441 

US 238,255 (1979) 
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ArtIcle I, SectIOn 10 of the ConstItutIOn of South CarolIna, as amended, and 

the Fourth Amendment to the Umted States ConstItutIOn, are practIcally IdentIcal, 

and as to searches and seIzures provIde that" no warrants shall Issue but upon 

probable cause, supported by oath or affirmatIOn, and partIcularly descnbmg the 

place to be searched, the person or thmg to be seIzed, " 

Pursuant to S C Code SectIOn 17-13-160 a search warrant must be on the 

form prescnbed by the Attorney General A search warrant must IdentIfy the 

property and nammg or descnbmg the person or place to be searched S C Code 

SectIOn 17-13-140 South Carolma Court AdmInIstratIOn provIdes SCCA 513 as 

the standard search warrant form for use m South Carolma On the face of the 

search warrant form SCCA 513, there IS a sectIOn conspIcuously IdentIfied as 

DESCRIPTION OF PREMISES (PERSON OR THING) TO BE SEARCHED 

followed by four lInes on whIch to descnbe the premIses to be searched To 

satIsfy the prOVIsIOns of the Fourth Amendment, ArtIcle I, SectIOn 10, and S C 

Code SectIon 17-13-140, the portIOn on the warrant descnbmg the premIses to be 

searched must be completed The South CarolIna Bench Book for Summary Court 

Judges, m the prOVIsIOn apphcable to search warrants states (3) The Partlcularzty 

ReqUlrement - "Both the affidaVIt and the search warrant must partIcularly 

descnbe the place to be searched and the objects to be seIzed" 
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The search warrant at Issue, whIch the State contends to authorIze the search 

of the Markley resIdence, falls to provIde any deSCrIptIOn of the premIses to be 

searched R 444-468 It further does not appear to be the proper SCCA 513 as 

provIded by Court AdmmistratIOn on Ime m the MagIstrate's Bench Book, nor 

does It mdlcate on Its face that It IS a form approved by the Attorney General It IS 

Important to note that the search warrant for the Markely resIdence dId not sImply 

fall to descrIbe the place to be searched wlth partlcularzty, It faIled to gIve any 

deSCrIptIOn of the premIses whatsoever The search warrant for the Markely 

resIdence IS therefore defectIve on ItS face and falls to satIsfy the prOVISIOns of the 

Fourth Amendment, ArtIcle I, SectIOn 10, S C Code SectIOns 17-13-140, and 17-

13-160 

In the present case the trIal court held that mformatIOn m the affidavIt was 

sufficIent to overcome the search warrant's complete faIlure to IdentIfy the place 

to be searched Although some cases, even under a Fourth Amendment analysIs, 

have held that mformatIOn m the affidavIt may supplement the InformatIOn m the 

warrant, none have gone so far as to hold that a search warrant can be blank on ItS 

face See State V Elhs, 263 S C 12, 207 S E 2d 408 (1974) The holdmg of EllIs 

however does not cure the defect m thIs case Elhs does not hold that the affidavIt 

alone may substItute for the lack of any deSCrIptIOn m the search warrant Itself 
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Elhs specIfically provIdes that "the descnptIOn m the captIOn of the warrant when 

taken m connectIOn with the affidavIt was sufficIent to sustam the warrant as 

agamst the attack that It was constItutIOnally deficIent for not partlcularly 

descnbmg the place to be searched" EllIS at 19 EmphasIs added In EllIS the 

search warrant Identlfied the locatIOn as "88 Columbus Street, up and down stones 

Charleston, South Carolma " The ambIgUIty whIch the mformatIOn m the affidaVIt 

helped clanfy m EllIs was the speCIfic locatIOn withm the property generally 

Identlfied by the search warrant 

Cases CIted by the Court m EllIS lIkeWIse pertam to the use of mformatIOn 

In the affidaVIt to Identlfy speCIfic sub-umts of multI-occupancy structures 

Identlfied m the search warrant and do not support the Court's holdmg m thIS case 

In State V Crane, 296 S C 336 (1988), WhICh CItes to EllIs, the search warrant 

descnbmg the premIses as "the reSIdence" was held adequate where It descnbed 

the premIses to be searched by gIvmg dIrectIOns to It along WIth a descnptIOn As 

m EllIS, mformatIOn m the affidaVIt m Crane merely added speCIfiCIty to the 

descnptIOn contamed m the search warrant Itself There IS no case m South 

Carolma whIch supports an argument that the affidaVIt can be used to satlsfy the 

partICularIty reqUIrement of a search warrant that completely fails to Identlfy the 

premIse to be searched 
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The Court m thIS case has held specIfically that an affidavIt may provIde the 

locatIOn of the premIses searched where none IS contamed m the search warrant It 

has done so on a findmg that the search warrant at Issue contamed specIfic 

language mcorporatmg the descnptIon m the affidavIt so as to satIsfy the statutory 

reqUIrements of S C Code SectIOns 17-13-140 and 17-13-160 To support ItS 

decIsIOn the Court rehed on the case of State V W Ilhams, 297 S C 404, 377 

S E 2d 308 In domg so the Court has erred as there IS no specIfic language of 

mcorporatIOn that wIll meet Fourth Amendment scrutmy Nor IS WIllIams decIded 

on Fourth Amendment grounds Any reference to a Fourth Amendment or ArtIcle 

10 analysIs m WIlhams IS dzcta, as the case was clearly decIded by an 

mterpretatIOn and applIcatIOn ofS C Code SectIOn 17-13-140 Nlether WIllIams 

nor EllIs support a findmg that the search warrant m thIS case meets Fourth 

Amendment reqUIrements as to partICularIty 

The tradItIonal rule IS that the generahty of a warrant cannot be cured by the 

specIficIty of the affidavIt whIch supports It because, due to the fundamental 

dlstmctIOn between the two, the affidavIt IS neIther part of the warrant nor 

avaIlable for definmg the scope of the warrant Umted States V Johnson, 541 

F 2d 1311, 1315 (8th Clr 1976) The general rule IS not wIthout exceptIOn and an 

affidavIt may supplement the search warrant If properly referenced m the body of 
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the search warrant 

"An affidavIt may be referred to for purposes of provldmg partIcularIty If 

the affidaVIt accompames the warrant and the warrant uses sUItable words of 

reference whIch mcorporate the affidavIt" Umted States V Klem, 565 F 2d 183, 

186 n 3 (lst Clr 1977), See also, Groh V RamIrez, 540 U S 551,557-58,124 

S Ct 1284, 157 L Ed 2d 1068 (2004) (lIstmg cases from multIple CIrcUIts WhIch 

have allowed warrants to be construed WIth reference to an Incorporated affidavIt) 

In consldenng whether under the Fourth Amendment the InfOrmatIOn m an 

affidaVIt can supplement an Incomplete descnptIOn III a search warrant, the federal 

courts have found that two condItions must first be met FIrst, the search warrant 

and affidaVIt must be phYSIcally attached to one another ThIS reqUIrement IS not 

met unless the record shows affirmatively that the search warrant and the affidaVIt 

were phYSIcally attached at the time of executIOn Second, "the search warrant 

must expressly refer to the affidaVIt and mcorporate It by reference usmg sUItable 

words of reference "Umted States V WIllIamson, 1 F 3d 1134 (lOth Clr 1993) 

(quotmg 2 Wayne R LaFave, Search and SeIzure SectIon 4 6(a), at 241 (2d ed 

1987) EmphaSIS added 

Most Importantly, the Issue presented IS not one of the affidaVIt addmg 

specIficIty to the descnptIOn III the search warrant Nor IS It an Issue of expressly 
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referrmg to the affidavIt and mcorporatmg It by reference by use of sUItable words 

of reference ThIS case presents the Issue of a complete lack of the search warrant 

to Identlfy the place to be searched In addressmg the Issue of a complete lack of 

mformatIOn as to partlcularIty m a search warrant the Supreme Court has stated 

ThIS warrant dId not sImply omIt a few Items from a lIst of many to be 
seIzed, or mIsdescrIbe a few of several Items Nor dId It make what 
fairly could be characterIzed as a mere technIcal mIstake or 
typographIcal error Rather, m the space set aSIde for a deSCrIptIOn of 
the Items to be seIzed, the warrant stated that the Items consIsted of a 
"smgle dwellIng resIdence blue m color" In other words, the 
warrant dId not descrIbe the Items to be seIzed at all In thzs respect 
the warrant was so obvIOusly deficzent that we must regard the 
search as "warrantless" wzthzn the meanzng of our case law See 
Leon, 468 US, at 923, cf Maryland V GarrIson, 480 U S 79,85 
(1987), Steele V Umted States, 267 U S 498, 503-504 (1925) 

Groh V RamIrez, 540 U S 551,557-58,124 S Ct 1284, 157 L Ed 2d 1068 (2004) 

Emphaszs added 

In thIS case It IS clear that the search warrant faIled to provIde any 

deSCrIptIOn of the place to be searched and further faIled to expressly refer to the 

affidaVIt and mcorporate It by reference Under both state and federal law, the 

warrant m thIS case IS so defiCIent as to make the search m thIS case a warrantless 

search 

A warrantless search IS presumptlvely unreasonable In Groh the Court 

reIterated that the presumptlve rule agamst warrantless searches applIes WIth equal 
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force to searches whose only defect IS a lack of partIculanty m the warrant 

The exclusIOnary rule provIdes that eVIdence obtamed as a result of an 

Illegal search must be excluded State V Sachs, 264 S C 541, 560, 216 S E 2d 

501,511 (1975) The fruIt of the pOIsonous tree doctnne, most often associated 

wIth VIOlatIOns of the Fourth Amendment's prohIbItIon of unreasonable searches 

and seIzures, prohIbIts the use of eVIdence obtamed dIrectly or mdlrectly through 

an unlawful search or seIzure Wong Sun V US, 371 US 471,484 (1963) 

In thIS case, the search warrant was so defiCient on Its face (faIhng to 

partlculanze the place to be searched or thmgs to be seIzed) that the pohce officers 

executmg the warrant could not reasonably presume It to be vahd Umted States V 

Leon,468 U S 897 (1984) The good faith exceptIOn to the exclUSIOnary rule 

therefore does not apply m thIS case 

The Umted States Supreme Court m Groh held that gIven that the 

partlculanty reqUlrement IS set forth m the text of the ConstItutIOn, no reasonable 

officer could beheve that a warrant that plamly dId not comply WIth that 

reqUlrement was vahd See Harlow V FItzgerald, 457 U S 800, 818-819 (1982) 

As a result, the eVIdence from the search of the Markely reSIdence must therefore 

be excluded 
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II IT WAS ERROR FOR THE TRIAL COURT TO INSTRUCT THE 
JURy THAT "ACTUAL KNOWLEDGE OF THE PRESENCE OF 
CRACK COCAINE IS STRONG EVIDENCE OF A DEFENDANT'S 
INTENT TO CONTROL ITS DISPOSITION OR USE" 

As part of Its mere presence charge the tnal court mstructed the JUry that, 

"actual knowledge of the presence of crack cocame IS strong eVIdence of a 

defendant's mtent to control ItS dIsposItIon or use" R 407, I 15-17 At tnal, 

counsel argued that thIS language nullIfied the mere presence charge It was 

further argued that thIS language was a comment on the facts and weIght of the 

facts R 414, I 12-17, R 417, I 1-2 After notmg that the language was taken 

from "the Supreme Court's recommended charge," the tnal court overruled 

Appellant's ObjectIOns R 417, I 21-22, R 418, I 21-23 

Charge on the Facts 

"Judges shall not charge Junes m respect to matters of fact but shall declare 

law" S C Const Art V § 21 A Judge cannot comment on the weIght or 

sufficIency of eVIdence wIthout vIOlatmg the constItutIonal prohIbItIon as to 

chargmg upon the facts State V Hartley, 307 S C 239,241,414 S E 2d 182, 184 

(Ct App 1992) (cItmg State V Bagwell, 201 S C 387,23 S E 2d 244,249 

(1942)) 

In Hartley, a defendant requested that the JUry be mstructed, "the absence of 
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a motIve IS a cIrcumstance to be duly consIdered m welghmg the questIOn of 

gUilt" Hartley, 307 SCat 240,414 S E 2d at 184 ThIS Court found that 

Hartley's requested mstructIOn was a charge on the facts because It mstructed the 

Jury that partIcular eVIdence was "entItled to receIve weIght or consIderatIOn" See 

zd 307 SCat 241,414 S E 2d at 184 

The mstructIOn gIven m Appellant's case IS even more of a charge on the 

facts than the requested mstructIOn m Hartley The tnal court not only mstructed 

the JUry to conSIder actual knowledge m determmmg If Appellant was merely 

present, but also demanded that the JUry conSIder actual knowledge as "strong 

eVIdence" of constructIve posseSSIOn ThIS charge was an ImpermIsslVe comment 

on the weIght of the eVIdence agamst Appellant 

Negating Mere Presence 

The mere presence of a defendant m an area contammg drugs, even 

"coupled WIth knowledge of the drugs," IS msufficlent to prove posseSSIOn 

GoldsmIth v WItkowskI, 981 F 2d 697, 701 (4th Clr 1992) EVIdence showed 

that Appellant was present m both locatIons where the drugs were found 

Furthermore, there was some questIon over who had dommIOn and control of the 

drugs Therefore, Appellant was entItled to a mere presence charge See State v 

James, 386 S C 650,653,689 S E 2d 643,645 (S C App 2010) (notmg a "mere 
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presence" charge IS generally avaIlable m cases of accomplIce lIabIlIty or where 

the defendant was present where contraband was found) 

By mstructmg the JUry that knowledge of the cocame IS "strong eVIdence" of 

control, the tnal court essentIally eVIscerated the "mere presence" charge ThIs 

language substItutes eVIdence of dommIOn and control WIth eVIdence of 

knowledge, rendenng the mere presence charge constItutIOnally defectIve Cj 

GoldsmIth, 981 F 2d at 701 ("[T]he due process protectIOns of Jackson, m our 

VIew would reqUIre mvalIdatIOn of convIctIons based solely on eVIdence of mere 

presence") 

In overrulmg Appellant's obJectIOn, the tnal court cIted KImbrell and 

Solomon Tr 442, I 3 - Tr 446, I 24 The holdmgs m both of these cases are 

dIstmgUIshable from Appellant's case 

In KImbrell, the Supreme Court exammed whether the tnal court erred m 

denymg KImbrell's motIon for dIrected verdIct The State "produced eVIdence that 

KImbrell had actual knowledge of the presence of cocame" KImbrell, 294 SCat 

54, 362 S E 2d at 631 VIewmg thIS eVIdence m the hght most favorable to the 

State, the Court held that the eVIdence of knowledge was suffiCIent Id, but see 

GoldsmIth, supra In affirmmg the tnal court, the Supreme Court commented that 

actual knowledge was "strong eVIdence of mtent to control" KImbrell, 294 S C 
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at 54, 362 S E 2d at 631 

Appellant's Issue however does not deal wIth whether dIrected verdIct 

should have been granted Therefore the JUry should not be vIewmg eVIdence of 

actual knowledge m the bght most favorable to the State As a result, the JUry 

should not be mstructed to weIgh eVIdence of knowledge as "strong eVIdence" of 

control 

The trIal court also CIted to Solomon m support of the "strong eVIdence" 

charge In that case, the Supreme Court looked at whether trIal counsel acted 

reasonably m faIlmg to object to a "strong eVIdence" mstructIOn Solomon, 313 

SCat 528, 443 S E 2d at 542 The Supreme Court found that because the 

mstructIOn was based on language m KImbrell, trIal counsel "acted reasonably" m 

not obJectmg 

Appellant's case IS dIstmgUlshable from Solomon because the questIOn 

before thIS Court IS whether the trIal court erred m gIvmg the "strong eVIdence" 

mstructIOn, not whether counsel's failure to object to the charge was reasonable 

"under prevailIng professIOnal norms" See Cherry V State, 300 S C 115, 118, 

386 S E 2d 624,625 (1989) (notmg the proper standard for meffective assIstance 

of counsel) Precedent mIght render a decIsIOn by counsel not to object 

reasonable, but such a determmatIOn does not valIdate the underlymg precedent 

21 



Cf Patterson v State, 359 SellS, 118,597 S E 2d 150, 152 (2004) (SImIlarly 

"An attorney IS not reqUIred to antIcIpate changes m the law") 

CONCLUSION 

Based on the foregomg the Appellant's convIctIon should be reversed 

February 27, 2012 

22 

Ikner WIlkes, 12893 
4 WhItsett Street 

GreenvIlle, SC 29601 
(864) 282-1292 

Counsel for Appellant 



The State of South Carohna 
In the Court 9f Appeals 

Appeal from Spartanburg County 
Court of General SessIOns 

Roger L Couch, CircUlt Court Judge 

Case No 09-GS-42-6452, 09-GS-42-6453 

State of South Carolma, 
v 

DerrIck Lamar Cheeks, 

CERTIFICATE OF SERVICE 

Respondent, 

Appellant 

I certIfy that I have served a copy of the Bnef of Appellant on the 
Respondent by placmg a copy of same m the Umted States Mall, first class 
postage prepaid, tills 27th day of August, 2012, addressed as follows 

Salley W Elhott 
Office of the Attorney General 
POBox 11549 
ColumbIa, S C 29211 

14 WhItsett Street 
GreenvIlle, SC 29601 
(864) 282-1292 
(864) 271-6035 facsImIle 

Counsel for Respondent 



The State of South Carolma 
In the Court of Appeals 

Appeal from Spartanburg County 
Court of General SessIOns 

Roger L Couch, CIrcUlt Court Judge 

Case No 09-GS-42-6452,09-GS-42-6453 

State of South Carolma, 
v 

DerrIck Lamar Cheeks, 

CertIficate 

Respondent, 

Appellant 

I certIfy that the Bnef of Appellant IS m comphance WIth Rule 211 (b) 

February 27, 2012 

ly submItted, 

e-(~ 

WhItsett Street 
GreenvIlle, SC 29601 
(864) 282-1292 
(864) 271-6035 facsImIle 

Counsel for Respondent 


