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STATEMENT OF ISSUES ON APPEAL 

1 The defendant says that the search warrant was facially invalId Since It lacked a 

descnptIOn of the place to be semched The defendant then asks whether drugs seIzed In the 

home should have been suppressed (Appellant's Statement ofIssues on Appeal I) 

2 The defendant asks whether It was error for the court to charge "actual knowledge of the 

presence of crack cocaine IS strong eVIdence of a defendant's mtent to control ItS dIsposItIon 

or use" (Appellant's Statement ofIssues on Appeal II) 
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STATEMENT OF THE CASE 

The grand JUry charged the defendant (Dernck Lamar Cheeks) wIth traffickmg 

cocame base and/or crack cocame (09-0S-42-6453) and posseSSIon WIth mtent to dIstnbute 

crack cocame withm one-half mIle of school (09-0S-42-6452) The defendant and hIS co­

defendant (RIcky DWIght Cheeks) and theIr separate counsel came to tnal m Spartanburg, 

SC, October 4-6, 2010, before the Honorable Roger L Couch, Judge, and a JUry The JUry 

found the defendant gUllty, and the court sentenced the defendant to a fine and Impnsonment 

for a term of 25 years for traffickmg (09-0S-42-6453) and a fine and Impnsonment for a 

concurrent term of 10 years for the proXImIty offense (09-0S-42-6452) The defendant 

timely moved for a new tnal and, upon ItS demal, tImely served opposmg counsel a notice 

of appeal 
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ARGUMENT 

I 

The court's findmg that the warrant and Its attached affidavIt were sufficient 

to authorize the search IS supported by both state and federal authorIty 

In part "A" of hIS argument the defendant argues at length that he had a legItImate 

expectatIOn of pnvacy when he was m Tracy Markley's home (IBOA pp 4-9) The 

defendant does not IdentIfy where he raised thIS Issue dunng the tnal for the tnal Judge's 

consIderatIOn and got a ruhng Rather, It was apparently raIsed post-tnal as a motIon for new 

tnal Before a party can raise an Issue post-tnal as ground for new tnal, the party must have 

preserved the Issue by rmsmg It at tnal and obtammg the court's rulmg State v SmIth, 383 

S C 159,679 S E 2d 176 (2009), vacatmg State v SmIth, 372 S C 404,642 S E 2d 627 (Ct 

App 2007), see SmIth, 642 S E 2d 627 n 8 (Goolsby, J , dissentmg)(collectmg authonty) 

The Issue IS not preserved for reVIew and need not be consIdered further Moreover, the 

court found m denymg the motIOn for new tnal that the defendant had no reasonable 

expectatIOn ofpnvacy m Tracy Markley's home (Order Denymg MotIOn for New Tnal, p 

5, ROA p --.J, and that findmg IS supported by the record and applIcable law Officers 

executed the search warrant at 152 Gordon Dnve Tracy Markley's parents owned the 

reSIdence Markley lIved there wIth them and was sleepmg m hIS part of the house when Enc 

Elder brought the defendant from a motel to Markley's home, and the defendant began 

prepanng crack cocame When the officers entered, the defendant ran from the kItchen -

where there was paraphernaha used to cook crack cocame and apparently a large amount of 

crack cocame on the counter - mto Markley's bedroom (Tr pp 77-83, pp 96-97, p 100, 

pp 265-266, pp 293-297, pp 303-304) The defendant had a key on occaSIOn, but Markley 
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dId not know about the day of the search (Tr pp 265-266, pp 293-297) Markley allowed 

the defendant to use Markley's premIses for cookmg crack cocame smce Markley felt a 

financIal oblIgatIOn to the defendant supposedly resultmg from Markley's mept repaIr of a 

car Further, Markley spent everythmg he had on crack, and Markley took advantage when 

Markley saw where the defendant had a stash m Markley's reSIdence (Tr pp 300-302,314-

315) At one time, both Markley and the defendant worked at Fatz, and some of the 

defendant's Fatz T-shIrtS were at Markley's Markley was not sure that the defendant had 

ever bathed or showed at Markley's premIses (Tr pp 304, lme 24 - p 310) When the 

defendant would hang out at Markley's house, Markley took the defendant home when he 

(defendant) got tIred (Tr p 315, lmes 5-16) In sum, the court found that the defendant 

used Markley and Markley's home for busmess purposes, and the defendant had no 

reasonable expectatIOn ofpnvacy m the premIses searched That findmg IS supported by the 

record and applIcable law Umted States v Gray, 491 F 3d 138 (4th Clr 2007)(where a 

relatIOnshIp between co-defendants IS at core a busmess one, there IS no legItimate 

expectatIOn ofpnvacy m another's apartment, the Fourth Amendment IS not so broad as to 

encompass anyone legItimately on the premIses where a search occurs, there can be no doubt 

that at the tIme of arrest, the defendant was usmg the co-defendant's apartment to traffic 

drugs, presence of "scattered personal possessIOns" do not transform a busmess relatIOnshIp 

mto a SOCIal one - especIally where the record IS replete wIth eVIdence of drug operatIOns, 

the Fourth CIrCUIt declmes to adopt a rule accordmg a member of an ongomg drug operatIOn 

heIghtened constItutIOnal protectIOn, a defendant cannot SImply co-opt another's dwellmg 

for Illegal busmess, the defendant's purpose at the co-defendant's apartment was patently 

commerCIal, and he had no legItImate expectatIOn of pnvacy) 
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Smce, the defendant had no reasonable expectatIOn ofpnvacy m Tracy Markley's 

premIses, the present argument need not be consIdered further 

ParenthetIcally, even If the appellate court could find any baSIS for the defendant 

havmg a reasonable expectatIOn of pnvacy m the searched premIses the warrant and ItS 

attached affidavIt were sufficIent to authonze the search Before the JUry was sworn, the 

defendant and co-defendant - relymg pnmarily on Groh V RamIrez, 540 US 551, 124 S Ct 

1284, 157 LEd 2d 1068 (2004) and the Fourth Amendment [and mentIOnmg state law] -

challenged the search warrant's sufficIency m omIttmg the descnptIOn of the premIses to be 

searched Defense counsel thought the omISSIOn of the place to be searched withm the 

warrant could not be supphed by the descnptIOn withm the affidavIt The state noted that 

the affidavIt sworn before the magIstrate clearly descnbed the premIses to be searched The 

affidavIt had gIven notIce to the magIstrate of both the premIses that the state wanted to 

search and descnbed the property that the state wanted to seIze The state mamtamed that 

the search warrant and affidavIt should be read together as one document (Tr pp 41- 43, 

51-53) 

DIstmgUIshmg Groh, the court found m the present case The search warrant referred 

back to Its attached affidavIt, and the attached affidavIt was served wIth the search warrant 

The affidavIt specIfically descnbed the place to be searched for the descnbed property The 

search warrant authonzed the search of the premIses for the descnbed property based upon 

the whole document The court found the search warrant was sufficIent (Tr pp 49-51) 

S C Code § 17-13-140 (Westlaw 2010), m part, reqUIres a warrant to name or to 

descnbe the place to be searched The federal and state constItutIOns both reqUIre a warrant 

to "partIcularly" descnbe the place to be searched U S Const Amend IV, S C Const Art 
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I, § 10 WhIle the search warrant does not on Its face descnbe the place to be searched, the 

warrant finds that "appeanng from the attached affidavIt that there are reasonable grounds 

to beheve" the certam, descnbed property IS subject to seIzure The attached affidavIt plamly 

descnbes the reSIdence where the magIstrate found reasonable grounds to search for that 

descnbed property (Court ExhIbIt 1, R pp _-~ The magIstrate authonzed the 

search at the house descnbed m the affidavIt for the property descnbed m the affidavIt and 

sIgned the search warrant and attached the affidavIt - that had been sworn before hIm wIth 

the detailed descnptIOns of the property and the house to be searched The tnal court read 

the warrant wIth ItS attached affidavIt and found the warrant suffiCIent That readmg IS 

supported by applIcable precedent State V Wilhams, 297 S C 404,377 S E 2d 308 (1989)(a 

concurrent readmg of warrant and affidavIt should be permIssIble to estabhsh the 

IdentificatIOn of the property to be seIzed), State V Elhs, 263 S C 12, 207 S E 2d 408 

(1974)(warrant and affidavIt may be consIdered together to wIthstand constItutIOnal and 

statutory attack on partlculanty of premIses to be searched), dIsapproved on other grounds 

State V Adams, 291 S C 132,352 S E 2d 483 (1987), Umted States V HUrwItz, 459 F 3d 

463 (4th Clr 2006)(Groh does not establIsh a two part rule for valIdatmg a warrant by 

mcorporatIOn of a separate document, m thIS circUlt "It IS sufficIent either for the warrant to 

mcorporate the supportmg document by reference or for the supportmg document to be 

attached to the warrant Itself") 
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II 

The court charged the JUry correctly 

The defendant thought that the court's chargmg "[a]ctual knowledge of the presence 

of the crack cocame IS strong eVIdence of a defendant's mtent to control ItS dispositlon or 

use" (Tr p 435, lmes 15-17) nullIfied [the mstructIOnon] mere presence and commented on 

the weIght of the facts (Tr pp 441-443, lme 3, p 445, lInes 1-3) The assIstant SolIcItor 

noted that the substance of the questIOned mstructlon was found m State V KImbrell, 294 

S C 51, 362 S E 2d 630 (1987) The court found that the charge was proper and dId not 

comment on the facts (Tr pp 445-446) 

The defendant was charged wIth traffickmg m crack cocame estabhshed, m part, by 

proof that he knowmgly actually or constructIvely possessed or knowmgly attempted to 

actually or constructlvely possess the statutory quantIty of substance The defendant was 

charged wIth possessIOn wIth mtent to dIstnbute crack cocame withm one-half mIle of a 

school establIshed, m part, by proof that he possessed a quantlty of crack cocame (Tr pp 

418-419) 

In part, the court charged the JUry The eVIdence was to be consIdered separately and 

mdependently to each defendant (Tr pp 420-421) Pnor knowledge that a cnme IS gomg 

to be commItted, wIthout more, IS not sufficient to make a person gUIlty of that cnme Mere 

knowledge that another person IS gomg to commIt a cnme, even If the defendant IS present 

when the cnme IS commItted, IS not sufficIent to convIct the defendant as a pnncipal (Tr 

p 431) Mere presence at the scene of a cnme IS not sufficIent to convIct one as a pnncipal 

on the theory of aIdmg or abettmg Rather, the state must prove that one eIther actually 

commItted the cnme or was present aIdmg, abettmg, or assIstmg III the commISSIon of the 
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cnme (Tr p 431, hne 22 - p 433, hne 10) Traffickmg m crack cocame reqUired proof that 

the defendant "was knowmgly m actual or constructive posseSSIOn or knowmgly attempted 

to become m actual or constructive posseSSIOn of crack cocame" Mere presence at a scene 

where drugs are found IS not enough to prove posseSSIOn of crack cocame PosseSSIOn 

reqUired proofthat the defendant had both the power and the mtent to control the dIsposItion 

or use of the crack cocame The posseSSIOn could be actual or constructive Actual 

posseSSIOn of crack cocame meant that the defendant was m actual physIcal custody of the 

substance Constructive posseSSIOn of crack cocame meant that the defendant had dommIOn 

or control or the nght to exerCIse dommIOn or control over eIther the substance or the 

property on WhICh the substance was found (Tr p 434, hne 12 - p 435, 15) "Actual 

knowledge of the presence of the crack cocame IS strong eVIdence of a defendant's mtent to 

control ItS dISposItIOn or use The defendant's knowledge and posseSSIOn can be mferred 

when a substance IS found on property under the defendant's control However, thIS 

mference IS SImply an eVIdentiary fact to be taken mto consIderatIOn by you along wIth other 

eVIdence m thIS case and to be gIven the amount of weIght you thmk It should have" (Tr 

p 435, hnes 15-23) 

Traffickmg offenses reqUire the state to prove "knowmg" actual or constructive 

posseSSIOn of crack cocame or knowmgly attemptmg to become m actual or constructIve 

posseSSIOn of crack cocame A person has posseSSIOn of contraband when he has both the 

power and mtent to control IS dIsposItIon or use The challenged portIOn of the charge 

appnsed the JUry that eVIdence of actual knowledge of the presence of the drug IS strong 

eVIdence of mtent to control ItS dIsposItion or use - "knowledge may be equated WIth or 

substItuted for the mtent element" That IS, posseSSIOn of contraband can be estabhshed by 
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eVIdence that one has eIther both the power and mtent to control IS dISposItIOn or use or both 

knowledge of the presence of the drug and the power to control ItS dISposItIOn or use State 

V KImbrell 

An appellant must present a purported error for appellate reVIew by a statement of 

Issue on appeal Rule 208(b)(1 )(B)SCACR The defendant assIgns error - the JUry 

mstructIOn was supposedly an Improper charge on the facts and negated mere presence - only 

m hIS argument Assume that the appellate court may stIll consIder the assIgned error 

The challenged charge was not a charge on the facts smce It IdentIfied, as a matter 

of law, means of provmg posseSSIOn of contraband 

The challenged charge dId not negate mere presence Contrary to the defendant's 

posItIOn, the charge dId not state that posseSSIOn of drugs could be establIshed by mere 

presence m an area contammg drugs coupled wIth knowledge of theIr presence Rather, 

under the challenged mstructIOn, posseSSIOn could be establIshed by eVIdence of both 

knowledge of the presence of the drug and the power to control ItS dIspOSItIon or use 
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CONCLUSION 

For all of the foregomg reasons, It IS respectfully submItted that the Judgment and 

convIctIOn of the lower court be affirmed 

December 7,2011 

Respectfully submItted, 

ALAN WILSON 
Attorney General 

JOHN W McINTOSH 
ChIef Deputy Attorney General 

SALLEY W ELLIOTT 
AssIstant Deputy Attorney General 

HAROLD M COOMBS, JR 
Semor AssIstant Attorney General 

BARRY J BARNETTE 
SohcItor, Seventh JudIcIal CIrCUIt 

Harold M Coombs, Jr 

Office of the Attorney General 
Post Office Box 11549 
ColumbIa, SC 29211 
(803) 734-3727 

ATTORNEYS FOR RESPONDENT 
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SenIor Assistant Attorney General Harold M Coombs 
Office of the Att;orney General 
POBox 11549 
Columbia, SC 29211 

Re The State v Cheeks, Dernck 
2011183009 

Dear Counsel 
/ 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 29211 

1015 SUMTER STREET 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1890 
FAX (803)7341839 

WWW sccourts org 

The followmg Order has been endorsed on your PetitIOn For ExtensIOn Of Time In Which To File The 
InItial BnefOfRespondent And DesignatIOn Of Matter m the above entitled case on appeal 

"Granted 

November 30,2011 " 

John Cannon Few, C J 
For the Court 

By sf V Claire Allen 
Deputy Clerk 

For good cause shown, the request for an extensIOn to file the Respondent's InItial Bnef and 
DesignatIOn of Matter IS granted until December 28,2011 Pursuant to the Supreme Court's order 
dated March 18, 2009, any further extensIOn request must show the eXistence of extraordmary 
Circumstances, state what actIOns are bemg taken to msure that no further extensIOn Will be 
required, and be Signed by the appropnate attorneys 

Very truly yours 

DEPUTY CLERK 

\ 
VCAfdw 

cc J Falkner Wilkes, EsqUire 
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STATE OF SOUTH CAROLINA li!J 
NOV 2 8 2011 ,U 

IN THE COURT OF APPEALS SGCOUrtotAp~s 
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Appeal From SpartanburgCounty ~ 

Honorable Roger L Couch, ClfCllI! Court Judge ~..f!? \ ~ \ 

THE STATE 

VS 

DERRICK LAMAR CHEEKS, 

~i il'\ 
~O 

Respondent, \J 

Appellant 

PETITION FOR EXTENSION OF TIME TO SERVE AND FILE THE INITIAL 
BRIEF OF RESPONDENT AND DESIGNATION OF MATTER 

Respondent, through Its underSIgned counsel, would respectfully show unto thIS 

Court as follows 

I 

The ImtIal Bnef of Respondent and DesIgnatIOn of Matter are due to the Court 

today, pursuant to a prevIOUS extensIOn granted by the Court 

II 

Due to work reqUired m other cases pendmg before thIS Court and the South 

CarolIna Supreme Court, I am unable to complete thIS Bnef on tIme I would therefore 

request an extensIOn of tIme withm whIch to serve and file the ImtIaI Bnef of Respondent 

and DesIgnatIOn of Matter 



III 

ThIS extensIOn request IS not mtended for purposes of delay, but rather to ensure 

that the BrIef IS properly researched and prepared 

WHEREFORE, Respondent prays that the Court extend the deadlme for the 

servIce and filIng of the ImtIal BrIef of Respondent and DesIgnatIOn of Matter m thIS case 

for thIrty (30) days, and for such other and further relIef as the Court may deem Just and 

proper 

G~4t~T'::J 
, '-l,\ (,r\' t C"l FEW, CJ. 
FC)-1 71...1E \..'-I~AT 

By y.L'4W:~ 
~) (Deputy Clerk) 

.RLED@d 
\l'1P U: 

November 28,2011 

) 
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Respectfully submItted, 

ALAN WILSON 
Attorney General 

JOHN W McINTOSH 
ChIef Deputy Attorney General 

SALLEY W ELLIOTT 
AssIstant Deputy Attorney General 

BY~~~ 
HAROLD M COO BS, JR 
Semor AssIstant Attorney General 

BY H14HAI Yll ~ c,.". he J ~ 
Harold M Coombs, Jr 

Office of the Attorney General 
Post Office Box 11549 
ColumbIa, SC 29211 
(803) 734-3727 

ATTORNEYS FOR RESPONDENT 



THE STATE 

STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal From Spartanburg County 
Honorable Roger L Couch, CIrCUIt Court Judge 

Respondent, 

vs 

DERRICK LAMAR CHEEKS, 

Appellant 

PROOF OF SERVICE 

I, Harold M Coombs, Jr , certIfy that I have served the PetItIOn for ExtensIOn of TIme to 
Serve and FIle the ImtIal Bnef of Respondent and DesIgnatIOn of Matter on appellant by deposIt­
mg two copIes of the same m the Umted States mall, postage prepaid, addressed to hIS attorneys 
of record, J Faulkner WIlkes, EsqUIre, 114 WhItsett Street, GreenvIlle, South Carolma 29601 

I further certIfy that all partIes reqUIred by Rule to be served have been served 

ThIS 28th day of November, 2011 

HAROLD M COOMBS, JR 
Office of Attorney General 
Post Office Box 11549 
Columbia, SC 29211 
(803) 734-3727 

ATTORNEY FOR RESPONDENT 



\L>\ 'I WIL~ON 
-\ TTOR'II::Y GE,\I::RAL 

r faulkner WIlkes, EsqUIre 
114 WhItsett ~treet 
GreenvIlle, South Carolma 29601 

November 28, 2011 

RE State v DerrIck Lamar Cheeks 

Dear Mr PhIllIps 

[nclosed please find two (2) copIes ot the PetitIOn for ExtensIOn of TIme to Serve and FIle the 
ImtIal Bllet ot Respondent and DesIgnatIOn of Matter m the above case 

HMCjr lab 
Enclosures 
cc The Honorable Tanya A Gee 

(Ongmal and 6 enclosed) 
Ms Tnsha Allen 

Smcerely, 

Harold M Coombs Jr 
"'emor ASSIstant Attorney General 

RE\IBERT C Dr'\'\IS BUll DING POST On IG: Box 11)~9 COLlJ~IBIA SC 29211 1 )49 Til LPHONI: ~03 73~ 3970 r\C'lI\IILI: 803 2536283 



\1rbe ~outb QCaroltna QCourt of ~ppeaI5 

The State, Respondent, 

v 

DerrIck Lamar Cheeks, Appellant 

The Honorable Roger L Couch 
Spartanburg County 

Tnal Court Case No 2009-GS-42-06452 
2009-GS-42-06453 

ORDER 

The request for an extenslOn to serve and file Respondent's Imtlal Bnef and DeslgnatlOn of 

Matter IS granted until November 28,2011 Pursuant to the Supreme Court's order dated March 

18, 2009, any further extenslOn request must be based on a showmg of good cause 

JOHN CANNON FEW, CHIEF JUDGE 

BY V. ~ ~~l'ft 
CLERK 

ColumbIa, South Carohna 

cc J Falkner Wllkes, EsqUlre 
Semor ASSIstant Attorney General Harold M Coombs 



ALAN WILSON 
ATTORNEY GENERAL 

The Honorable Tanya A Gee 

October 28, 2011 

Clerk of Court, South Cat olma Court of Appeals 
Post Office Box 11629 
ColumbIa SC 29211 

Re State of South CarolIna v DerrIck Cheeks 
2009-GS-42-6452, 9453 

Dear Ms Gee 
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The ImtIal Bnef of Respondent and DesIgnatIOn of Matter m the above appeal are due to 
be served and filed today I would respectfully request a 30-day extensIOn III whIch to serve and 
file the bnef and desIgnatIOn 

ThIS extensIOn request IS not mtended for the purpose of delay, but IS necessItated by my 
heavy workload 

Smcerely, 

Harold M Coombs, Jr 
Semor AssIstant Attorney General 

HMCjr lab 

cc J Faulkner WIlkes, EsqUIre 

REMBERT C DENNIS BUILDING POST OFFICE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 803 734 3970 FACSIMILE 803 253 6283 



mbe $>outb ~aroltna ~ourt of ~ppeaI5' 

The State, Respondent, 

v 

Dernck Lamar Cheeks, Appellant 

The Honorable Roger L Couch 
Spartanburg County 

Tnal Court Case No 2009-GS-42-064S2 
2009-GS-42-064S3 

ORDER 

The request for an extensIOn to serve and file Respondent's Imtial Bnef and DesIgnatIOn 

of Matter IS granted untIl October 28,2011 Pursuant to the Supreme Court's order dated March 

18, 2009, any further extensIOn request must be based on a showmg of good cause 

JOHN CANNON FEW, CHIEF JUDGE i-

ColumbIa, South Carolma 

cc J Falkner WIlkes, Esqmre 
Semor ASSIstant Attorney General Harold M Coombs 
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ALAN WILSON 
ATTORNEY GENERAL 

1 he Honorable Tanya A Gee 

September 28, 2011 

Clerk of Court, South Carolma Court of Appeals 
Post Office Box 11629 
ColumbIa ~C 29211 

Re State of South Carolma v Derrick Lamar Cheeks 
2009-GS-42-6452, 6453 

Dear Ms Gee 

The Imtial Bnef of Respondent and DeSIgnatIOn of Matter m the above appeal are due to 
be served and filed today I would respectfully request a 30-day extenSIOn m whIch to serve and 
file the bnef and deSIgnatIOn 

ThIS extenSIon request IS not mtended fOi the purpose of delay, but IS necessItated by my 
heavy workload 

Smcerely, 

Harold M Coombs, Jr 
Semor ASSIstant Attorney General 

HMCjr lab 

cc J Falkner WIlkes, EsqUire 

REMBERT C DENNIS BUILDING POST OFFICE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 803 734 3970 FACSIMILE 803 253 6283 



ALAN WILSON 

ATTORNEY GENERAL 

September 2 2011 

J Falkner Wilkes, Esquire 
114 Whitsett Street 
GreenVille, South Carolina 29601 

Re The State V Derrick Lamar Cheeks 

Dear Counsel 

This letter IS to confirm that our office received Appellant's Initial Brief and 
Designation of Matter In the above-referenced case and to adVise you that I Will be 
representing the State In thiS appeal Please forward all future correspondence 
regarding thiS matter directly to me 

I look forward to working with you on thiS case 

HMCJr lab 

cc The Honorable Tanya A Gee 
Victim Services 

Sincerely, 

Harold M Coombs, Jr 
Senior Assistant Attorney General 

REMBERT C DENNIS BUILDING POST OFFICE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 8037343970 FACSIMILE 803 253 6283 



The State of South Carohna 
I 

In the Court of Appeals 

Appeal from Spartanburg County 
Court of General SessIOns RECEIVE]) 

AUG 3 1 2011 

_R_O_g_e_l _L_C_O_ul,,_-h_,_C_l_fC_U_lt_C_O_ll_rt_l J_

T 

u_d_g_e_sc COUrt Of ~ 

Case No 09-GS-42-6452, 09-GS-42-6453 

State of South Carolma, Respondent, 
v 

DerrIck Lamar Cheeks, Appellant 

CERTIFICATE OF SERVICE 

I certIfy that I have served a copy of the APPELLANT'S INITIAL 
BRIEF on the Respondent by placmg a copy of same m the UnIted States Mall, 
first class postage prepaId, thIS 29TH day of August, 2011, addressed as follows 

Salley W Elhott 
Office of the Attorney General 
POBox 11549 
ColumbIa, S C 29211 

Respectfully sub 
( 

\ 
LF Ikner WIlkes 
11 WhItsett Street 
GreenvIlle, SC 29601 
(864) 282-1292 
(864) 271-6035 facsImIle 

Counsel for Respondent 



The State of South CarolIna 
In the Court of Appeals 

Appeal from Spartanburg County 
Court of General SeSSIOns 

Roger L Couch, CrrcUlt Court Judge RECEIVED 
AUf, ~ 1 "0" "'U.lll/ 

Case No 09-GS-42-6452, 09-GS-42-645lo.C C 
\) ourt of Appeals 

State of South Carolma, Respondent, 
v 

DerrIck Lamar Cheeks, 

DESIGNATION OF MATTER TO BE 
INCLUDED IN THE RECORD ON APPEAL 

Appellant 

The Appellant deSIgnates the followmg matter be mcluded m the record on 
appeal 

True BIlled IndIctments, Tnal Transcnpt Pages 1,41-227,249-259,262-
291,293-316,319-364,376-467, Court ExhIbItS 1-3, MotIOn Rule 29, Order Rule 
29 

I certIfy that the matter deSIgnated mcludes only relevant matenal 

August 29,2011 

1 4 WhItsett Street 
GreenvIlle, SC 29601 
(864) 282-1292 
(864) 271-6035 facsImIle 

Counsel for Respondent 



The State of South CarolIna 
In the Court of Appeals 

Appeal from Spartanburg County RE 
Court of General SessIOns CE IVED 

--------------AUG 3 J 2011 

Roger L Couch, CircUlt Court Jud~ COurt OfA,n 
,;pea/S 

Case No 09-GS-42-6452, 09-GS-42-6453 

State of South Carolma, 
v 

DerrIck Lamar Cheeks, 

INITIAL BRIEF OF APPELLANT 

J F alkner WIlkes 
114 WhItsett Street 
GreenvIlle, SC 29601 
(864) 282-1292 
(864) 271-6035 faCSImIle 

Respondent, 

Appellant 

Counsel for Respondent 
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STATEMENT OF ISSUES ON APPEAL 

I Should the drugs' seIzed In the home be suppressed because the Search 
Warrant, whIch dId not gIve any descnptIOn of the place to be searched, was 
faCially InvalId? 

II Was It error for the tnal court to Instruct the JUry that "actual knowledge of 
the preSt:nLt: of (,fack cocaIne IS strong eVlOence of a defendant s Intent to 
control ItS dIsposItIon or use?" 

IV 



STATEMENT OF THE CASE 

On October 4, 2010, Appellant, DerrIck Cheeks, and a co-defendant RIcky 

Cheeks, were called to trIal before the Honorable Roger Couch and a JUry Tr 1 

Appellant was charged wIth one count of traffickmg m crack cocame m excess of 

four-hundred grams, and one count of posseSSIOn of crack cocame wIth mtent to 

dIstrIbute withm a half of a mIle proxImIty to a school Appellant was represented 

by J Falkner WIlkes and the State was represented by EddIe Hunter Tr 1 Roger 

Poole represented co-defendant RIcky Cheeks 

The JUry found Appellant gUIlty of all charges Tr 457 Appellant was 

sentenced to a twenty-five year sentence for the traffickmg charge and a 

concurrent ten year sentence for the proxImIty charge Tr 465 The Appellant 

DerrIck Cheeks filed a tImely post trIal motIon pursuant to Rule 29 The CIrcUIt 

Court demed the motIon and a tImely notIce of appeal was filed RIcky Cheeks has 

also filed an appeal from hIS convIctIOn and IS represented by the Office of 

Appellate Defense J Falkner WIlkes contmues m the representatIOn of DerrIck 

Cheeks on dIrect appeal 

1 



STATEMENT OF THE FACTS 

On June 4,2009, Agent CraIg Hannmg of SLED was conductmg 

surveIllance on Appellant's nephew, DerrIck Cheeks Hannmg began surveIllance 

at a Super 8 motel m Spartanburg County Tr 76,11 10-12 Hannmg saw DerrIck 

Cheeks get mto a car wIth Enc Elder and RIcky Cheeks Tr 76, I 24 Hannmg 

followed the car as It drove to Tracy Markley's reSIdence Once they arrIved, 

DerrIck Cheeks went mSIde whIle RIcky Cheeks and Elder went to Wal-Mart 

Deputy Matt Hutchms followed Elder and RIcky Cheeks to Wal-Mart, whIle 

Hannmg mamtamed surveIllance on the reSIdence Tr 103,11 15-23 Hutchms 

observed Elder go mto Wal-Mart and purchase a box ofbakmg soda whIle RIcky 

Cheeks stayed m the car Tr 104,11 5-22 After purchasmg the bakmg soda, 

Elder drove RIcky Cheeks back to the reSIdence After a whIle at the reSIdence, 

RIcky Cheeks and Elder got back m Elder's car and started dnvmg down the street 

Hutchms followed Elder's car 

WhIle followmg Elder, Hutchms observed Elder run a stop sIgn Tr 106, 11 

22-24 Hutchms stopped the Elder's car Hutchms testIfied that RIcky Cheeks was 

sIttmg m the passenger clutchmg hIS pocket Tr 107,11 15-21 Hutchms got 

Elder out of the car and walked to Hutchms car Deputy TraVIS McJunkm was 

also on the scene and escorted RIcky Cheeks out of the car RIcky Cheeks had a 

2 



hard tIme walkmg back to. the car because o.fhIs hmited use o.fhIs left leg Tr 

201, I 3 - Tr 202, I 6 McJunkm testIfied that RIcky Cheeks appeared to. be 

reachmg fo.r hIS nght Po.cket Tr 202,11 10-12 After RIcky Cheeks was remo.ved 

fro.m the car, a K-9 was brought m to. search the vehIcle Officer's fo.und 111 31 

grams o.f crack co.came was fo.und near the passenger-sIde rear wheel Tr 328, 11 

18-21 RIcky Cheeks was charged wIth traffickmg m crack co~ame m excess o.f 

o.ne hundred grams fo.r the drugs fo.und near Elder's car 

After seIzmg the drugs fo.und at the traffic sto.P, Hutchms o.btamed a search 

warrant fo.r the resIdence Tr 109, 11 6-8, Ct Ex 1,2,3 The Po.rtIOn o.fthe search 

warrant that pro.vIded fo.r a descnptIo.n o.f the premIses to. be searched was left 

co.mpletely blank Ct Ex 1,2,3 Upo.n executIOn o.f the blank search warrant at the 

resIdence, o.fficers fo.und 662 42 grams o.f crack co.came and utensIls used m the 

manufacture o.f crack co.caIne Tr 332,11 23-24 Officers also. fo.und DerrIck 

Cheeks and Tracey Markley InSIde the ho.use at the tIme o.f the search As a result 

o.f drugs fo.und InSIde the resIdence, DerrIck and RIcky Cheeks were charged WIth 

traffickIng In crack co.caIne In excess o.f fo.ur hundred grams and Po.SSeSSIOn WIth 

Intent to. dIstnbute WIthIn a half o.f a mIle o.f a scho.o.I 
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ARGUMENT 

I THE ADMISSION OF EVIDENCE OBTAINED BY SEARCH 
WARRANT VIOLATED THE APPELLANT'S FOURTH 
AMENDMENT RIGHTS AGAINST UNREASONABLE SEARCH 
AND SEIZURE 

The Appeiiant, DerrIcK CheeKS, tImely moved to suppress eVIdence seIzed 

pursuant to a defectIve search warrant Over Cheeks' ObjectIOn the Court allowed 

mtroductIOn of eVIdence obtamed through a search warrant of a resIdence m WhICh 

Cheeks claimed a reasonable expectatIOn of pnvacy Cheeks renewed hIS 

ObjectIOn by tImely movmg for a new tnal WhICh the tnal judge demed 

A THE APPELLANT HAD A LEGITIMATE EXPECTATION OF 
PRIVACY IN THE PREMISES SEARCHED 

The Fourth Amendment guarantees mdlvlduals the nght to be free from 

unreasonable searches and seIzures U S Const amend IV, S C Const art L § 

10 To claim protectIOn under the Fourth Amendment of the U S ConstItutIOn, 

defendants must show that they have a legItImate expectatIOn of pnvacy m the 

place searched Rakas V IlhnOIs, 439 U S 128,143,99 S Ct 421,430,58 LEd 2d 

387 (1978) lA legItImate expectatIOn ofpnvacy IS both subjectIve and objectIve 

1 Standmg IS not the correct standard for the Fourth Amendment Issue The 
Umted States Supreme Court has expressly rejected the apphcatIOn of an analysIs 
based on the standmg doctrme, mstead, the analysIs IS based on substantIve Fourth 
Amendment law Rakas v IllmOIs, 439 U S 128, 140,99 S Ct 421,429,58 
LEd 2d 387 (1978) The use of the term "standmg" has created confuSIOn m thIS 
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m nature the defendant must show (1) he had a subjectIve expectatIOn of not 

bemg dIscovered, and (2) the expectatIOn IS one that socIety recogmzes as 

reasonable Ohver v Umted States, 466 U S 170, 177, 104 S Ct 1735, 1741,80 

LEd 2d 214 (1984) (cztmg Katz v Umted States, 389 U S 347,361,88 S Ct 507, 

516, 19 L Ed 2d 576 (1967) (Harlan, J, concurrmg)) 

It IS fundamental that Fourth Amendment nghts are personal m nature and 

may not be vlcanously asserted Rakas v IlhnOIs (1978), 439 U S 128, 133-34,99 

S Ct 421,58 L Ed 2d 387 A person aggneved by the mtroductIOn of eVIdence 

secured by an Illegal search of a thIrd person's premIses or property has not 

suffered any mfrmgement upon hIS Fourth Amendment nghts Id at 134 

Consequently, a person challengmg the legahty of a search bears the burden 

of provmg that he has standmg The burden IS met by estabhshmg that the person 

has a legItImate expectatIOn of pnvacy m the place searched that socIety IS 

prepared to recogmze as reasonable Rakas, 439 U S at 143 OvernIght guests 

have a reasonable expectatIOn of pnvacy m the home m whIch they are staymg, 

whIle a person merely present m the home wIth the consent of the owner may not 

context, and therefore "standmg" IS no longer appropnate to "connote the 
legItImate expectatIOn of pnvacy m the eVIdence seIzed or the premIses searched" 
Umted States v Bouffard, 917 F 2d 673,675 (1st Clf 1990) 
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Mmnesota v Olson (1990),495 US 91,96-97, 110 S Ct 1684, 109 L Ed 2d 85, 

Mmnesota v Carter (1998), 525 US 83, 119 S Ct 469, 142 L Ed 2d 373 

In Carter the Supreme Court opened the door to argue that not Just overnIght 

guests wIll be afforded Fourth Amendment protectIOn" See Mmnesota v Carter, 

525 US 83,90,91, 119 S Ct 469, 142 LEd 2d 373 (1998), see also zd at 99, 

101-02, 119 S Ct 469 (Kennedy, J, concurrzng), Id at 103, 119 S Ct 469 (Breyer, 

J ,concurnng), zd at 106-12, 119 S Ct 469 (Gznsburg, J, dzssentzng) "[T]he 

defendant must demonstrate that hIS own reasonable expectatIOn of pnvacy was 

vIOlated by the actIOn of the State" Id, see also Rakas V IllmOIs, 439 U S 128, 

133-34,99 S Ct 421,58 L Ed 2d 387 (1978) 

Whether a person has a reasonable expectatIOn ofpnvacy m a thIrd person's 

place falls somewhere on the contmuum between the overnIght guest m Mmnesota 

v Olson, 495 U S 91,96-97, 110 S Ct 1684, 109 L Ed 2d 85 (1990) (overnIght 

guests have a reasonable expectatIOn ofpnvacy m a thIrd person's property), and 

the person who was present solely for the purpose of conductmg a busmess 

transactIOn m Carter, 525 U S at 90-91, 119 S Ct 469 (a person legItImately on a 

thIrd party's property solely for the purpose of conductmg a busmess transactIon 

does not have a reasonable expectatIOn ofpnvacy m that property) 

In the present case Cheeks had a substantIal legItImate connectIOn to the 
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property searched The State's key wItnesses, Enc Elder and Tracey Markley, 

testified that Cheeks' had a key to Markley's house 266, 295 At times Cheeks 

was at the house on a dally baSIS 306 Cheeks had also spent mghts at the 

resIdence 269, 315 Markley testified that Cheeks brought friends over to the 

house, played games, and watched televIsIon there 306-308 At the time of the 

search Cheeks had let hImself m, had food m the refngerator, and had clothes at 

the resIdence 309 Cheeks clearly had a substantial legItimate relatIOnshIp to the 

property 

Havmg a substantial legItimate relatIOnshIp to the property searched 

dlstmgUlshes Cheeks' case from those where the defendants were found to lack 

standmg For example, where a defendant had been at the resIdence for Just a short 

penod of time, had no key, and was one of several VISItors there, the Court found 

that there was an msufficlent connectIOn to the property to raIse a Fourth 

Amendment claim See Umted States V Gray, 491 F 3d 138 (4th Clr 2007) 

SImIlarly, m Mmnesota V Carter. supra, the defendant hved out-of-state and used 

the lessee's apartment for the sole purpose of packagmg cocame The defendants 

had never vISIted the apartment before and on the day of the search had only been 

present for two-and-a-half hours In Carter the Court concluded that the 

defendants dId not have a legItimate expectatIOn of pnvacy because they were 
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"essentIally present for a busmess transactIOn and were only m the home a matter 

of hours" Id at 90, 119 S Ct at 473 In addItIon, the Court was persuaded by the 

fact that the defendants had no "prevIous relatIOnshIp" wIth the lessee and nothIng 

"to suggest a degree of acceptance mto the household" Id AccordIngly, In a 5-4 

decIsIOn, the Court held that the defendants were not entItled to Fourth 

Amendment protectIon UnlIke the case In Carter and Gray, Cheeks had a 

substantIal legItImate relatIOnshIp to both Markley and the premIses searched 

The eVIdence shows that Cheeks spent the mght at the premIses on more 

than one occasIOn Bemg, or havmg been an overnIght guest In the past IS a strong 

factor m determmIng a thIrd party's expectatIOn of prIvacy And although a strong 

conSIderatIOn, an overnIght presence IS not mandatory for Fourth Amendment 

protectIOn Our Supreme Court has recogmzed that at least five members of the 

Umted States Supreme Court - the three who dIssented and the two who 

concurred m Carter - would be wIllIng to extend protectIOn to guests present for 

SOCIal reasons and present for some tIme less than an overnIght stay State v 

MISSOUrI, 361 S C 107 (2004) Ifnot an overnIght guest at the tIme of the search, 

then the questIOn of Fourth Amendment protectIOn turns on the defendant's other 

connectIons wIth the property EVIdence of havmg been an overnIght guest In the 

past, as well as hIS havIng a key at the tIme of the search, become Important 
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consIderatIOns In the amount of contact and the reasonableness of Cheeks' 

expectatIOn of pnvacy 

The eVIdence shows that Cheeks and Markley were fnends for five or SIX 

years They were co-workers Markley often gave Cheeks a nde to and from work 

Cheeks had spent the mght at Markley's resIdence on occaSIOn Cheeks had a key 

to Markley's resIdence and apparently let hImself and two others In the house 

whIle Markley was stIll asleep on the day of the search From Markley's testImony 

thIS was not uncommon, and Cheeks was welcome to do so Cheeks often washed 

hIS clothes at Markley's reSIdence He vIsIted the reSIdence frequently He left 

clothes at the Markley reSIdence often, and had clothes there at the tIme of the 

search Not only could he come and go as he pleased but he could InVIte others to 

the reSIdence as well Cheeks would brmg food to the Markley reSIdence from hIS 

work to put m the refngerator At the tIme of the search there were boxes of food 

m the refngerator from Cheeks' work place Cheeks partIcIpated In normal 

actIVItIes such as plaYIng darts, watchIng teleVISIOn and plaYIng wIth the X-Box 

game system He took showers and baths at the reSIdence At tImes, Cheeks 

vIsIted the reSIdence as often as every other day Based on these contacts wIth the 

premIses, beIng of the type recogmzed by the courts under Fourth Amendment 

analysIs, Cheeks had a legItImate expectatIOn of pnvacy In the reSIdence Cheeks 
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therefore has the nght to raise an Issue m thIs case as to any defect m the search 

warrant 

B THE SEARCH WARRANT WAS DEFECTIVE FOR 
FAILING TO STATE WITH PARTICULARITY THE 
PREMISES TO BE SI!..ARCHED 

The Fourth Amendment reqUIres that search warrants be Issued only "upon 

probable cause, supported by Oath or affirmatIon, and partIcularly descnbmg the 

place to be searched, and the persons or thmgs to be seIzed" Fmdmg these words 

to be "precIse and clear," Stanford v Texas, 379 U S 476,481 (1965), thIs Court 

has mterpreted them to reqUIre only three thmgs FIrst, warrants must be Issued by 

neutral, dlsmterested magIstrates See, e g, Connally v GeorgIa, 429 US 245, 

250-251 (1977) (per cUriam), ShadwIck v Tampa, 407 U S 345, 350 (1972), 

CoolIdge v New HampshIre, 403 U S 443,459-460 (1971) Second, those 

seekmg the warrant must demonstrate to the magIstrate theIr probable cause to 

belIeve that "the eVIdence sought WIll aid m a partIcular apprehensIOn or 

convIctIon" for a partIcular offense Warden v Hayden, 387 U S 294,307 (1967) 

Fmally, "warrants must partIcularly descnbe the thmgs to be seIzed, as well as the 

place to be searched Stanford v Texas, supra, at 485 DalIa v Umted States, 441 

US 238, 255 (1979) 
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ArtIcle I, SectIOn 10 of the ConstItutIOn of South Carohna, as amended, and 

the Fourth Amendment to the Umted States ConstItutIOn, are practIcally IdentIcal, 

and as to searches and seIzures provIde that" no warrants shall Issue but upon 

probable cause, supported by oath or affirmatIon, and partIcularly descnbmg the 

place to be searched, the person or thmg to be seIzed, " 

Pursuant to S C Code SectIOn 17-13-160 a search warrant must be on the 

form prescnbed by the Attorney General A search warrant must IdentIfy the 

property and nammg or descnbmg the person or place to be searched S C Code 

SectIOn 17-13-140 South Carohna Court AdmImstratIOn provIdes SCCA 513 as 

the standard search warrant form for use m South Carohna On the face of the 

search warrant form SCCA 513, there IS a sectIOn conspIcuously IdentIfied as 

DESCRIPTION OF PREMISES (PERSON OR THING) TO BE SEARCHED 

followed by four lmes on WhICh to descnbe the premIses to be searched To 

satIsfy the prOVISIOns of the Fourth Amendment, ArtIcle I, SectIOn 10, and S C 

Code SectIOn 17-13-140, the portIOn on the warrant descnbmg the premIses to be 

searched must be completed The South Carolma Bench Book for Summary Court 

Judges, m the prOVISIon apphcable to search warrants states (3) The Partlcularzty 

Requlrement - "Both the affidavIt and the search warrant must partIcularly 

descnbe the place to be searched and the objects to be seIzed" 
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The search warrant at Issue, whIch the State contends to authonze the search 

of the Markley resIdence, falls to provIde any descnptIOn of the premIses to be 

searched Ct Ex 1,2,3 It further does not appear to be the proper SCCA 513 as 

provIded by Court AdmInIstratIOn on lIne In the MagIstrate's Bench Book, nor 

does It IndIcate on ItS face that It IS a form approved by the Attorney General It IS 

Important to note that the search warrant for the Markely resIdence dId not sImply 

fall to descnbe the place to be searched wlth partlcularzty, It faIled to gIve any 

descnptIOn of the premIses whatsoever The search warrant for the Markely 

resIdence IS therefore defectIve on ItS face and falls to satisfy the prOVISIOns of the 

Fourth Amendment, ArtIcle I, SectIOn 10, S C Code SectIOns 17-13-140, and 17-

13-160 

In the present case the tnal court held that InfOrmatIOn In the affidavIt was 

sufficIent to overcome the search warrant's complete failure to Identify the place 

to be searched Although some cases, even under a Fourth Amendment analYSIS, 

have held that InfOrmatIOn In the affidavIt may supplement the InfOrmatIOn In the 

warrant, none have gone so far as to hold that a search warrant can be blank on ItS 

face See State V Elhs, 263 S C 12,207 S E 2d 408 (1974) The holdIng ofElhs 

however does not cure the defect In thIS case Elhs does not hold that the affidavIt 

alone may substitute for the lack of any descnptIOn In the search warrant Itself 
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EllIS specIfically provIdes that "the descnptIOn m the captIOn of the warrant when 

taken In connectlOn wIth the affidavIt was sufficIent to sustam the warrant as 

agamst the attack that It was constItutIOnally deficIent for not partIcularly 

descnbmg the place to be searched" Elhs at 19 EmphasIs added In Elhs the 

search warrant IdentIfied the locatIOn as "88 Columbus Street, up and down stones 

Charleston, South Carohna " The ambIgUIty WhICh the mformatIOn m the affidavIt 

helped clanfy m Elhs was the specIfic locatIOn withm the property generally 

IdentIfied by the search warrant 

Cases cIted by the Court m Elhs hkewise pertam to the use of InfOrmatIOn 

m the affidavIt to IdentIfy specIfic sub-umts of multI-occupancy structures 

IdentIfied m the search warrant and do not support the Court's holdIng In thIS case 

In State V Crane, 296 S C 336 (1988), whIch cItes to Elhs, the search warrant 

descnbmg the premIses as "the resIdence" was held adequate where It descnbed 

the premIses to be searched by gIvmg dIrectIOns to It along wIth a descnptIOn As 

m Elhs, mformatIon m the affidavIt In Crane merely added specIficIty to the 

descnptIOn contamed In the search warrant Itself There IS no case In South 

Carohna whIch supports an argument that the affidavIt can be used to satIsfy the 

particulanty reqUIrement of a search warrant that completely falls to IdentIfy the 

premIse to be searched 
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The Court In thIS case has held specIfically that an affidavIt may provIde the 

locatIOn of the premIses searched where none IS contaIned In the search warrant It 

has done so on a findIng that the search warrant at Issue contaIned specIfic 

language IncorporatIng the descnptIOn In the affidavIt so as to satIsfy the statutory 

reqUIrements ofS C Code SectIons 17-13-140 and 17-13-160 To support ItS 

decIsIOn the Court rehed on the case of State V WIlhams, 297 S C 404,377 

S E 2d 308 In dOIng so the Court has erred as there IS no specIfic language of 

IncorporatIOn that WIll meet Fourth Amendment scrutIny Nor IS WIlhams decIded 

on Fourth Amendment grounds Any reference to a Fourth Amendment or ArtIcle 

10 analysIs In Wilhams IS dicta, as the case was clearly decIded by an 

InterpretatIOn and apphcatIOn ofS C Code SectIOn 17-13-140 Nlether Wilhams 

nor Elhs support a findIng that the search warrant In thIS case meets Fourth 

Amendment reqUIrements as to partlculanty 

The tradItIonal rule IS that the generahty of a warrant cannot be cured by the 

specIficIty of the affidavIt WhICh supports It because, due to the fundamental 

dIstInctIOn between the two, the affidavIt IS neIther part of the warrant nor 

avaIlable for defimng the scope of the warrant Umted States V Johnson, 541 

F 2d 1311, 1315 (8th Clr 1976) The general rule IS not wIthout exceptIOn and an 

affidavIt may supplement the search warrant If properly referenced In the body of 
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the search warrant 

"An affidavIt may be referred to for purposes ofprovldmg partIcularIty If 

the affidaVIt accompames the warrant and the warrant uses sUItable words of 

reference whIch mcorporate the affidavIt" Umted States V Klem, 565 F 2d 183, 

186 n 3 (1st Clr 1977), See also, Groh V RamIrez, 540 U S 551,557-58, 124 

S Ct 1284, 157 L Ed 2d 1068 (2004) (hstmg cases from multIple cIrcUIts whIch 

have allowed warrants to be construed WIth reference to an mcorporated affidaVIt) 

In consldermg whether under the Fourth Amendment the mformatIOn m an 

affidaVIt can supplement an mcomplete deSCrIptIOn m a search warrant, the federal 

courts have found that two condItIons must first be met FIrst, the search warrant 

and affidaVIt must be physIcally attached to one another ThIs reqUIrement IS not 

met unless the record shows affirmatIvely that the search warrant and the affidaVIt 

were physIcally attached at the tIme of executIOn Second, "the search warrant 

must expressly refer to the affidavIt and mcorporate It by reference usmg sUltable 

words of reference "Umted States V Wilhamson, 1 F 3d 1134 (lOth Clr 1993) 

(quotmg 2 Wayne R LaFave, Search and SeIzure SectIOn 4 6(a), at 241 (2d ed 

1987) EmphaSIS added 

Most Importantly, the Issue presented IS not one of the affidaVIt addmg 

specIficIty to the deSCrIptIOn m the search warrant Nor IS It an Issue of expressly 
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referrmg to the affidavIt and mcorporatmg It by reference by use of sUItable words 

of reference ThIS case presents the Issue of a complete lack of the search warrant 

to IdentIfy the place to be searched In addressmg the Issue of a complete lack of 

mformatIOn as to partIculanty m a search warrant the Supreme Court has stated 

ThIS warrant dId not sImply omIt a few Items from a lIst of many to be 
seIzed, or mIsdescnbe a few of several Items Nor dId It make what 
faIrly could be charactenzed as a mere techmcal mIstake or 
typographIcal error Rather, m the space set aSIde for a descnptIon of 
the Items to be seIzed, the warrant stated that the Items consIsted of a 
"smgle dwellIng resIdence blue m color" In other words, the 
warrant dId not descnbe the Items to be seIzed at all In thIS respect 
the warrant was so obvlOusly deficIent that we must regard the 
search as "warrantless" wlthm the meanmg of our case law See 
Leon, 468 US, at 923, cf Maryland V GarrIson, 480 U S 79,85 
(1987), Steele V Umted States, 267 U S 498, 503-504 (1925) 

Groh V RamIrez, 540 U S 551,557-58, 124 S Ct 1284, 157 L Ed 2d 1068 (2004) 

EmphasIs added 

In thIS case It IS clear that the search warrant faIled to prOVIde any 

descnptIOn of the place to be searched and further faIled to expressly refer to the 

affidavIt and mcorporate It by reference Under both state and federal law, the 

warrant m thIS case IS so deficIent as to make the search m thIS case a warrantless 

search 

A warrantless search IS presumptIvely unreasonable In Groh the Court 

reIterated that the presumptIve rule agamst warrantless searches applIes wIth equal 
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force to searches whose only defect IS a lack of particularIty m the warrant 

The exclUSIOnary rule prOVIdes that eVIdence obtamed as a result of an 

Illegal search must be excluded State V Sachs, 264 S C 541, 560, 216 S E 2d 

501,511 (1975) The fruIt of the pOisonous tree doctrme, most often associated 

wIth vIOlatIOns of the Fourth Amendment's prohIbItion of unreasonable searches 

and seIzures, prohIbIts the use of eVIdence obtamed dIrectly or mdlrectly through 

an unlawful search or seIzure Wong Sun V US, 371 US 471,484 (1963) 

In thIS case, the search warrant was so deficIent on ItS face (failmg to 

partIcularIze the place to be searched or thmgs to be seIzed) that the polIce officers 

executmg the warrant could not reasonably presume It to be vahd Umted States V 

Leon,468 U S 897 (1984) The good faith exceptIOn to the exclusIOnary rule 

therefore does not apply m thIS case 

The Umted States Supreme Court m Groh held that gIven that the 

partIcularIty reqUirement IS set forth m the text of the ConstitutIOn, no reasonable 

officer could belIeve that a warrant that plamly dId not comply wIth that 

reqUirement was valId See Harlow V FItzgerald, 457 U S 800, 818-819 (1982) 

As a result, the eVIdence from the search of the Markely resIdence must therefore 

be excluded 
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II IT WAS ERROR FOR THE TRIAL COURT TO INSTRUCT THE 
JURY THAT "ACTUAL KNOWLEDGE OF THE PRESENCE OF 
CRACK COCAINE IS STRONG EVIDENCE OF A DEFENDANT'S 
INTENT TO CONTROL ITS DISPOSITION OR USE" 

As part of Its mere presence charge the trIal court Instructed the JUry that, 

"actual knowledge of the presence of crack cocaIne IS strong eVIdence of a 

defendant's Intent to control ItS dIspoSItIon or use" Tr 435,11 15-17 DerrIck's 

trIal counsel argued that thIS language nulhfied the mere presence charge He 

further argued that the language was a comment on the facts and weIght of the 

facts Tr 442,11 12-17 Appellant JOIned thIS ObjectIOn Tr 445,11 1-2 After 

notmg that the language was taken from "the Supreme Court's recommended 

charge," the trIal court overruled Appellant's ObjectIOns Tr 445, 11 21-22, Tr 

446, 11 21-23 

Charge on the Facts 

"Judges shall not charge JUrIes In respect to matters of fact but shall declare 

law" S C Const Art V § 21 A Judge cannot comment on the weIght or 

sufficIency of eVIdence wIthout vIOlatmg the constItutIOnal prohIbItIon as to 

chargIng upon the facts State V Hartley, 307 S C 239,241,414 S E 2d 182, 184 

(Ct App 1992) (cItmg State V Bagwell, 201 S C 387,23 S E 2d 244,249 

(1942)) 
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In Hartley, a defendant requested that the JUry be mstructed, "the absence of 

a motIve IS a cIrcumstance to be duly consIdered m weIghmg the questIOn of 

gUllt" Hartley, 307 SCat 240,414 S E 2d at 184 ThIs Court found that 

Hartley's requested mstructIOn was a charge on the facts because It mstructed the 

JUry that partIcular eVIdence was "entItled to receIve weIght or consIderatIOn" See 

zd 307 SCat 241,414 S E 2d at 184 

The mstructIOn gIven m Appellant's case IS even more of a charge on the 

facts than the requested mstructIOn m Hartley The trIal court not only Instructed 

the JUry to consIder actual knowledge m determmmg If Appellant was merely 

present, but also demanded that the JUry consIder actual knowledge as "strong 

eVIdence" of constructIve posseSSIOn ThIs charge was an Impermissive comment 

on the weIght of the eVIdence agamst Appellant 

Negatmg Mere Presence 

The mere presence of a defendant m an area contammg drugs, even 

"coupled wIth knowledge of the drugs," IS msufficient to prove posseSSIOn 

GoldsmIth v WItkowskI, 981 F 2d 697, 701 (4th Clr 1992) EVIdence showed 

that Appellant was present m both locatIOns where the drugs were found 

Furthermore, there was some questIOn over who had dommIOn and control of the 

drugs Therefore, Appellant was entItled to a mere presence charge See State v 
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James, 386 S C 650,653,689 S E 2d 643,645 (S C App 2010) (notIng a "mere 

presence" charge IS generally avaIlable In cases of accomphce hablhty or where 

the defendant was present where contraband was found) 

By mstructmg the JUry that knowledge of the cocaIne IS "strong eVIdence" of 

control, the tnal court essentIally eVIscerated the "mere presence" charge ThIs 

language substItutes eVIdence of dommlOn and control WIth eVIdence of 

knowledge, renderIng the mere presence charge constItutIOnally defectIve Cf 

GoldsmIth, 981 F 2d at 701 ("[T]he due process protectIOns of Jackson, In our 

vIew would reqUIre Invahdatton of convIctIOns based solely on eVIdence of mere 

presence") 

In overrulmg Appellant's obJectIOn, the tnal court cIted KImbrell and 

Solomon Tr 442, I 3 - Tr 446, I 24 However the holdIngs In both of these 

cases are dlstmgUlshable from Appellant's case 

In KImbrell, the Supreme Court exammed whether the tnal court erred In 

denymg KImbrell's motIon for dIrected verdIct The State "produced eVIdence that 

KImbrell had actual knowledge of the presence of cocame" KImbrell, 294 SCat 

54,362 S E 2d at 631 Vlewmg thIs eVIdence In the hght most favorable to the 

State, the Court held that the eVIdence of knowledge was suffiCIent Id, but see 

GoldsmIth, supra In affirmIng the tnal court, the Supreme Court commented that 
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actual knowledge was "strong eVIdence of mtent to control" KImbrell, 294 S C 

at 54,362 S E 2d at 631 

However, Appellant's Issue does not deal wIth whether dIrected verdIct 

should have been granted Therefore the JUry should not be vIewmg eVIdence of 

actual knowledge m the hght most favorable to the State Therefore the JUry 

should not be mstructed to weIgh eVIdence of knowledge as "strong eVIdence" of 

control 

The tnal court also cIted to Solomon m support of the "strong eVIdence" 

charge In that case, the Supreme Court looked at whether tnal counsel acted 

reasonably m faIhng to object to a "strong eVIdence" mstructIOn Solomon, 313 

SCat 528, 443 S E 2d at 542 The Supreme Court found that because the 

mstructIOn was based on language m KImbrell, trIal counsel "acted reasonably" m 

not objectmg 

Appellant's case IS dIstmgUIshable from Solomon because the questIOn 

before thIS Court IS whether the tnal court erred m gIvmg the "strong eVIdence" 

mstructIOn, not whether counsel's faIlure to object to the charge was reasonable 

"under prevaIlmg professIOnal norms" See Cherry V State, 300 S C 115, 118, 

386 S E 2d 624,625 (1989) (notmg the proper standard for meffectIve assIstance 

of counsel) Precedent mIght render a deCISIon by counsel not to object 
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reasonable, but such a determmatIOn does not valIdate the underlymg precedent 

Cf Patterson v State, 359 SeIlS, 118,597 S E 2d 150, 152 (2004) (SImIlarly 

"An attorney IS not reqUIred to antICIpate changes m the law ") 

CONCLUSION 

Based on the foregomg the Appellant's conVIctIon should be reversed 
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Appeal from Spartanburg County 
Court of General Sesslons 

JUL 2 9 2011 -----------

f A ' Roger L Couch, CrrcUlt Court Judge 
~ ~ uourt 0 ppe311J 

Case No 
2009-GS-42-06452, 2009-GS-42 .. 064S3 

State of South Carohna, 
v 

Derrick Lamar Cheeks, 

MOTION 

Respondent, 

Appellant 

Appellant hereby moves for an extenSIon of thirty days from the present 
( 

deadhne to which to file and serve the Appellant's Irntlal Bnefand DeslgnatlOn of 

Matter 

Counsel's case load and addItIonal obbgatIons make It ImpossibLe to 

complete the Appellant's Imtial Bnefby the present deadlIne Counsel IS presently 

completmg the Fmal Bnefs and Records 10 Mathis v Flmolo, Reeves v Reeves, 

and State v Atleh for servIce and filIng by July 1 Sth Counsells also completlOg 

the Record for servlce 10 Shehan v Shehan, due July 13 th In addItion counsel IS 

P 01 



JUL-29-2011 FRI 04 55 PM ~~LKNER WILKES FAX NO r~ ~716035 

under a bnefmg deadhne for a petItIon 10 the Umted States Supreme C;ourt In the 

case of Reeves v Roe 

Counsel presently has a group tnp planned requIring out of state travel from 

July 18 th through July 28th The undersIgned bebeved that he had adequately 

planned ahead to complete all work obhgatlOns by July 15th Unfortunately, 

counsel did not antIcipate bemg called for Jury duty the week of July 11 III That 

despIte the JOY offulfilhng counsel's clvll obhgatlon, Jury duty has made 

completing all of the tasks that were scheduled for the week prior to vacatlOn 

utterly nnpossIble 

Wherefore, the underslgned moves for an additIonal thirty days from the 
'\ 

I 

present deadhne to serve and file the Appellant's Inltlal Bnef and DeSIgnatIOn of 

Matter to be Included 1n the Record on Appeal 

Respe fully submItted, 

alkner WIlkes 
14 WhItsett Street 

GreenvIlle, SC 29601 
(864) 282-1292 
(864) 271-6035 facsunlle 

Counsel for Respondent 

P 02 
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The State of South Carohna 
In the Court of Appeals 

Appeal from Spartanburg County 
Court of General Sesslons 

Roger L Couch, Crrcult Court Judge 

Case No M-111926, M-087870~ M-087869 

P 03 

State of South Carolma~ Respondent, 
v 

Derrlck Lamar Cheeks, Appellant 

CERTIFICATE OF SERVICE 

I certIfy that I have served a copy of the Appellant's Motion for an 
ExtenslOn of time in whIch to file and serve the AppellanCs ImtIal Bnef and 
Deslgnatlon of Matter on the Respondent by placmg a copy of same 10 the Umted 
States MatI, first class postage prepaid, thls 13TH day of July, 2011, addressed as 
follows 

The Honorable Henry McMaster 
Office of the Attorney General 
POBox 11549 I 

ColumbIa, S C 29211 

July 13,2011 

alkner WIlkes 
114 Whitsett Street 
Greenvllle, SC 29601 
(864) 282-1292 
(864) 271-6035 facslmlle 

Counsel for Respondent 



\!rbe ~outb <!Caroltna <!Court of ~ppeaI5 

TANYA A GEE 
CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

J Falkner WIlkes, EsqUIre 
114 WhItsett 
GreenvIlle, SC 29601 

Re The State V Cheeks, DerrIck 
2011183009 

Dear Mr WIlkes 

July 25,2011 

POST OFFICE BOX 11629 
COLUMBIA, SOUTH CAROLINA 29211 

1015 SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

www sccourts org 

The folloWIng Order has been endorsed on your PetItIOn For ExtensIOn Of TIme In WhICh To FIle InItIal 
Bnef Of Appellant And DesIgnatIOn Of Matter In the above entItled case on appeal 

"Granted 

July 25,2011 " 

John Cannon Few,C J 
F or the Court 

By sl V ClaIre Allen 
Deputy Clerk 

For good cause shown, the request for an extensIOn to file Appellant's InItIal Bnef and DesIgnatIOn of 
Matter IS granted untIl July 29, 2011 Pursuant to the Supreme Court's order dated March 18,2009, any 
further extensIon request must be based on a shOWIng of good cause and must be sIgned by the 
appropnate attorneys 1 

Very truly yours, 

v.Cttua~ 
DEPUTY CLERK 

VCA/dw 
cc AssIstant Attorney General Salley W EllIott 



ALAN WILSON 
ATTORNEY GENERAL 

1 he Honorable Tanya A Gee 
Clerk South Carolma Court of Appeals 
Post Office Box 11629 
Columbia, South Carolma 29211 

Dear Ms Gee 

REC~~ f \) '~:D 
JUL 2 0 2011 

SC Court 01 AOoe~S 

July 18 2011 

r lecelved Appellant's MotlOn for ExtensIOn ofTtme m the above-rererenced ca~e Re~pondent 
consent-; to appellant's motlOn 

SWE/db 

cc J Falkner WJlke~, E-;qUlre 
Ms fnsha Allen 

Smcerely 

Salley W Elhott 
~ ... &~ls'a t Deputy '\.tt(,111P" Genp1 a1 

REMBERT C DENNIS BUILDING POST OFFICE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 803 734 3970 FACSIMILE 803 253 6283 



The State of South Carolma 
In the Court of Appeals 

Appeal from Spartanburg County 
Court of General SessIOns 

Roger L Couch, CIrcUIt Court Judge 

Case No 
2009-GS-42-06452, 2009-GS-42-06453 

State of South Carohna, 
v 

DerrIck Lamar Cheeks, 

MOTION 

RECRIVED 
JUL 1 4 2011 

SC Court of Appeals 

\Sr- \ 
'~j \J 

~,o-I 

Respondent, 

Appellant 

Appellant hereby moves for an extenslOn of thIrty days from the present 

deadhne m WhICh to file and serve the Appellant's Imtlal Bnef and DesIgnatIOn of 

Matter 

Counsel's case load and additlonal obhgatIOns make It ImpOSSIble to 

complete the Appellant's Imtlal Bnefby the present deadhne Counsel IS presently 

completmg the Fmal Bnefs and Records m MathIs v FlrrIOlo, Reeves v Reeves, 

and State v Atleh for servIce and filmg by July 15 th Counsel IS also completmg 

the Record for servIce m Shehan v Shehan, due July 13 th In additlon counsel IS 



{ 

under a bnefing deadlme for a petItIOn m the Umted States Supreme Court m the 

case of Reeves v Roe 

Counsel presently has a group tnp planned reqUlrmg out of state travel from 

July 18th through July 28th The undersIgned belIeved that he had adequately 

planned ahead to complete all work oblIgatIOns by July 15th Unfortunately, 

counsel dId not antICIpate bemg called for JUry duty the week of July 11th That 

despIte the JOY of fulfillIng counsel's CIvIl oblIgatIOn, JUry duty has made 

completmg all of the tasks that were scheduled for the week pnor to vacatIOn 

utterly ImpOSSIble 

Wherefore, the underSIgned moves for an addItIonal thIrty days from the 

present deadlIne to serve and file the Appellant's ImtIal Bnef and DeSIgnatIOn of 

Matter to be Included m the Record on Appeal 

lly submItted, 

4 WhItsett Street 
GreenvIlle, SC 29601 
(864) 282-1292 
(864) 271-6035 faCSImIle 

Counsel for Respondent 



The State of South Carolma 
In the Court of Appeals 

Appeal from Spartanburg County 
Court of General SessIOns 

RECF,IVED 
JUL 1 4 2011 

Roger L CoUch,'CIrcmt Court Judge 
Be Court of Appeals 

Case No M-111926, M-087870, M-087869 

State of South Carohna, Respondent, 
v 

DerrIck Lamar Cheeks, Appellant 

CERTIFICATE OF SERVICE 

I certIfy that I have served a copy of the Appellant's MotIon for an 
ExtensIOn of tIme m whIch to file and serve the Appellant's ImtIal BrIef and 
DeSIgnatIOn of Matter on the Respondent by placmg a copy of same m the Umted 
States Mall, first class postage prepaid, thIS 13TH day of July, 2011, addressed as 
follows 

The Honorable Henry McMaster 
Office of the Attorney General 
POBox 11549 
Columbia, S C 29211 

GRANTED 
J(i;-l~J ~~~JlJ'"'"\f 'F'EW, C J 

GRANTED 
JOHN CANNON FEW, C J 
FOA THE COuRT 

eyIV~~ 
(Olel ~ (Deputy Clerk) 

July 13,2011 

Respectfully submItted, 

14 WhItsett Street 
GreenvIlle, SC 29601 
(864) 282-1292 
(864) 271-6035 faCSImIle 

Counsel for Respondent 



J FALKNER WILKES 

114 WhItsett Street 

GreenvIlle South Carohna 29601 

Honorable Tanya Gee 
South Carolma Court of Appeals 
Post Office Box 11629 
ColumbIa, SC 29211 

Attorney at Law 

July 13, 2011 

(864) 282 1292 

facsImile (864) 271 6035 

RECFJIVED 
JUL 1 4 2011 

SC Court of Appeals 
Re State v DerrIck Lamar Cheeks, 2009-GS-42-06452 (M-087870), 
2009-GS-42-06453 (M-087869) 

DearMs Gee, 
I have been called for JUry duty thIS week I was scheduled for a vacatIOn 

July 18th through the 28th and thought I would have thIS entIre week to complete 
the many projects that I have scheduled DespIte JUry duty, I have stIll managed to 
fimsh many but not thIs one I am therefore enclosmg a motIon for an extensIOn of 
tIme m whIch to file the Appellant's ImtIal Bnef and DesIgnatIOn of Matter I have 
asked that the present deadlme be extended by thIrty days 

c 
Allan WIlson, Attorney General 
Salley W EllIott 
Office of the Attorney General 
POBox 11549 
ColumbIa, S C 29211 

Falkner WIlkes 

\ t 



J FALKNER WILKES 

114 WhItsett Street 

Greenvtlle South Carolma 2960 I 

Honorable Tanya Gee 
South Carohna Court of Appeals 
Post Office Box 11629 
ColumbIa, SC 29211 

Attorney at Law 

June 22,2011 

(864) 282 1292 

facsImile (864) 271 6035 

Re State v DerrIck Lamar Cheeks, 2009-GS-42-06452 (M-087870), 
2009-GS-42-06453 (M-087869) 

Dear Ms Gee, 
I am presently workmg on the ImtIal Bnef of the Appellant m the above 

case Due to my present case load and other work obhgatIOns It appears that I wIll 
not be able to complete the bnef thIS week I am therefore m need of an extenSIOn 
of tIme 

By thIS letter I am requestmg an extenSIOn of thIrty days m whIch to serve 
and file the Appellant's ImtIal Bnef and DesIgnatIOn of Matter 

c 
Salley W Elhott 
Office of the Attorney General 
POBox 11549 
Columbia, S C 29211 

Smcerely, 

Falkner WIlkes 



J FALKNER WILKES 

114 WhItsett Street 

GreenvIlle South Carolma 29601 

Honorable Tanya Gee 
South CarolIna Court of Appeals 
Post Office Box 11629 
Columbia, SC 29211 

Attorney at Law 

May 23,2011 

(864) 282 1292 

jacslmlle (864) 271 6035 

Re State v Derrick Lamar Cheeks, 2009-GS-42-06452 (M-087870), 
2009-GS-42-06453 (M-087869) 

DearMs Gee, 
I am receipt of the entire transcnpt m this case I am calendanng the ImtIal 

bnef of the Appellant due on June 22, 2011 

c 
Salley W EllIott 
Office of the Attorney General 
POBox 11549 
Columbia, S C 29211 

Smcerely, 

xJ~~ 
J ~:er w tlkes 



J FALKNER WILKES 

114 Whitsett Street 

Greenville South Carolma 29601 

Honorable Tanya Gee 
South Carolma Court of Appeals 
Post Office Box 11629 
Columbia, SC 29211 

Attorney at Law 

May 19,2011 

(864) 282 1292 

facsimile (864) 271 6035 

Re State v DerrIck Lamar Cheeks, 2009-GS-42-064S2 (M-087870), 
2009-GS-42-064S3 (M-087869) 

DearMs Gee, 
I am have Just dIscovered that the court reporter has had the trIal portIOn of 

the transcrIpt completed for some tIme m thIS case That transcrIpt was delIvered 
to OAD OAD IS representmg the co-defendant RIcky Cheeks but I wIll be 
representmg DerrIck Cheeks I made post trIal motIOns whIch were not Jomed by 
RIcky Cheeks so OAD dId not need the post trIal motIon transcrIpt I am stIll 
waItmg on the post trIal motIon transcrIpt whIch the court reporter has mdIcated 
could be fimshed over the weekend I therefore antIcIpate havmg the entIre 
transcrIpt by sometIme next week I wIll adVIse you next week upon ItS receIpt 

c 
Salley W EllIott 
Office of the Attorney General 
POBox 11549 
Columbia, S C 29211 

Q F, CV,IV 17.\) 
M/l.'l 2. 0 2Q" 

SG Court 01 ~\\lV~a\~ 



J FALKNER WILKES 

114 WhItsett Street 
GreenvIlle South Carolma 29601 

Pamala Green, Court Reporter 
County Courthouse 
2nd Floor, SUIte 500 
180 MagnolIa Street 
Spartanburg, SC 29306 

VIa fax only to (864) 596-2239 
ATTENTION VANESSA 

Attorney at Law 

ApnI15,2011 

Telephone (864) 282 1292 
FacsImIle (864) 271-6035 

Re State V Demck Lamar Cheeks, 2009-GS-42-06452 (M-087870), 2009-GS-42-06453 
(M-087869) 

Dear Pamela, 
I am Just followmg up on the transcnpt on the above case Let me know If you have an 

Idea of when It 1T11ght be ready I WIll pIck It up whenever It IS ready 

c 
Honorable Tanya Gee 
South Carolma Court of Appeals 
Post Office Box 11629 
Columbia, SC 29211 

VIa facSImIle also to (803) 734-1839 

Salley W EllIott 
Office of the Attorney General 
POBox 11549 
ColumbIa, S C 29211 

VIa faCSImIle also to (803) 734-4113 RE(''If,lVf.U 
I\PR 1 8 2011 

SC Court ot APpea'S 



114 Whitsett Street 

GreenvIlle South CarolIna 2960 I 

Pamala Green, Court Reporter 
c/o M Hope Blackley 
CLERK OF COURT 
PO Box 3483 
Spartanburg, SC 29304-3483 

J FALKNER WILKES 
Attorney at Law 

February 15,2011 

via facslImle only to (864) 596-2239 

ATTENTION VANESSA 

(864) 282 1292 

facsImIle (864) 271 6035 

REC1UVEl) 
FEB 1 7 2011 

SC Court of APpeals 

Re State v Demck Lamar Cheeks, 2009-GS-42-06452 (M-087870), 2009-GS-42-06453 
(M-087869) 

Dear Ms Green, 
I represented Mr Dernck Cheeks at tnal m the above cases I am enclosmg the sentencmg 

sheets for hIs convIctIOns I have asked my chent to fill out and return the affidavIt of mdigent 
status so that the Office of Appellate Defense can pIck up hIs case He has not filled out and 
returned the form as requested, placmg me m a bIt of a bmd 

Fortunately, hIs famIly mdicated that should be able to provIde funds to purchase the 
transcnpt m thIs case I have explamed that It would be very expenSIve but I dId not know 
exactly how much It would be Please call me nght away and let me know how much you 
est1Illate the transcnpt to be m thIs case so that I can notIfy the famIly and obtam the funds 
unmedIately There IS a cntIcal deadlme runmng and t1Ille IS of the essence 

Please call me on the cell phone as soon as you have an est1Illate of the cost (864) 421-
4618 

The Honorable Henry McMaster 
Office of the Attorney General 
POBox 11549 
ColumbIa, S C 29211 

Robert M Dudek 
ChIef Appellate Defender 
1330 Lady Street, SUIte 401 
ColumbIa, SC 29201 



Honorable Tanya Gee 
South Carolma Court of Appeals 
Post Office Box 11629 
Columbia, SC 29211 



mbe ~outb ([aroltna ([ourt of ~ppeaIs 

TANYA A GEE 
CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

J Falkner WIlkes, EsqUIre 
638 East Washmgton Street 
GreenvIlle, SC 29601 

Re The State v Cheeks, Dernck 
2011183009 

Dear Mr WIlkes 

January 19,2011 

POST OFFICE BOX 116'9 
COLUMBIA SOUTH CAROLINA 29211 

10 15 SUMTER STREET 
COLUMBIA SOUTH CAROLINA '9'01 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

\\ ww sccourts org 

ThIs office has receIved your NotIce of Appeal m the above matter It has been assIgned the Case 
Trackmg Number that appears above Please use thIS number on all future correspondence relatmg to thIS 
matter 

I do WIsh to call the attentIOn of the partIes to the attached order relatmg to the lI1ClUSlOn of personal data 
IdentIfiers and other sensItIve mfonnatlon 111 documents filed WIth the Supreme Court of South Carolma 
and the South Carolma Court of Appeals Please note that the responsIbIlIty for msunng that mfonnation 
IS redacted or sealed as reqll1red by thIS order rests WIth counsel and the parties ThIs office wIll not 
revIew filIngs for redactIOn or to determme If materIals should be sealed 

TAG/dw 

cc ChIef Appellant Defender Robert M Dudek 
AssIstant Attorney General Salley W EllIott 
James Edwald Hunter, Esqll1re 



mbe ~outb ([aroltna ([ourt of ~ppeaIs 
TANYA A GEE 

CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

T Falkner WIlkes, EsqUIre 
638 East Washmgton Street 
Greenvtlle, SC 29601 

Re The State v Cheeks, Dernck 

Dear Mr WIlkes 

January 19,2011 

POST OFFICE BOX 1161 9 
COLUMBIA, SOUTH CAROLINA 291 1 I 

1015 SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 19201 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

w\\ \\ sccourts org 

We have receIved your NotIce of Appeal m the case noted above ThIs case WIll be 
docketed m the Court of Appeals and all commUlllcatIOns concermng thIS case, mcludmg 
motIOns and petItIOns, mitIal and final bnefs, and the Record on Appeal, should be dIrected to 
and filed m thIS Court For all filIngs, please note the reqUIrements of Rule 267(a) of the South 
Carolma Appellate Court Rules and be further adVIsed that Court of Appeals pohcy reqUIres the 
firm name of any counsel shown must be mcluded m hIS or her address 

Please be adVised that pursuant to Rule 602, SCACR and the order to the Chief 
JustIce dated December 12, 1997, If you expect the Office of IndIgent Defense to pursue thiS 
appeal, you must prOVide that office With all mformatIon reqUired to proceed With thiS 
appeal, faIlmg WhiCh, thiS office will conSIder you counsel of record 

We suggest that large parcels such as copIes of final bnefs and the Record On Appeal be 
sent dIrectly to the Court VIa the street address 1015 Sumter Street, Columbia, S C 29201 
Thank you for your attentIOn to thIS Fatlure to file m the proper court may result m the 
dIsmIssal of your appeal 

PLEASE BE ADVISED that, pursuant to Rule 207 of the South Carolma Appellate 
\ Court Rules, the transcnpt must be ordered withm thIrty (30) days of the proof of serVIce of the 

NotIce of Appeal and you must proVIde thIS Court, opposmg counsel, and the Office of Court 
AdmimstratIOn WIth all correspondence regardmg the transcnpt It IS also Appellant's 
responsIbIlIty to make satIsfactory arrangements (mcludmg agreement regardmg payment for the 
transcnpt) WIth the Court Reporter for fUffilshmg the transcnpt You are remmded of the 
notIficatIOn reqUIrements of Rule 207(a)(5), SCACR, also, please adVIse the Court m wntmg 
upon receIpt of the transcnpt 



NOTE Uyou behe\ .. s case has been Improperly filed III Court of Appeals, 
by reason of the lImitatIOns set forth III S C Code Ann SectIOn 14-8-200(b)(1998), as 
amended June 1, 1999, notify the Clerk's office of the Court of Appeals ImmedIately The 
cIted Code SectIOn prohIbIts the Court of Appeals from heanng appeals m seven classes of cases 

1) any final Judgment from the CIrcUlt court whIch mcludes a sentence of death, 

2) any final Judgment from the CIrcUlt court settmg publIc utllIty rates pursuant to TItle 
58, 

3) any final Judgment mvolvmg a challenge on state or federal grounds to the 
constItutIOnalIty of a state law or county or mUnIcIpal ordInance where the pnncIpal Issue IS the 
constItutIOnalIty of the law or ordInance, 

4) any final Judgment from the CIrCUlt court InvolvIng the authonzatIOn, Issuance, or 
proposed Issuance of general oblIgatIOn debt, revenue, mstltutIOnal, mdustnal, or hospItal bonds 
of the state, ItS agencIes, pohhcal subdIVISIOns, publIc serVIce dlstncts, countIes, and 
mUnIcIpalItIes or any other mdebtedness now or hereafter authonzed by ArtIcle X of the 
ConstItutIOn of thIS state, \ 

5) any final Judgment from the ClrcUlt court pertammg to electIOns and electIOn 
procedure, 

6) any order lImItIng an mvestlgatIOn by a State Grand Jury under S C Code Ann 
SectIOn 14-7-1630, 

7) any order of the famIly court relatmg to an abortIOn by a mmor under S C Code Ann 
SectIOn 44-41-33 

Very truly yours, 

JI. tlbtlU. CUAo.,., ~ 
Tanya A Gee .- ,--- tt 

CLERK 

TAG/dw 

cc Ch ... f Appellant Defender Robert M Dudek 
AssIstant Attorney General Salley W EllIott 
James Edward Hunter, EsqUlre 



d.,\j \ \ \ ~g~oq 
J FALKNER WILKES 

114 Whitsett Street 

Greenville South Carolma 29601 

Honorable Tanya Gee 
South CarolIna Court of Appeals 
Post Office Box 11629 
ColumbIa, SC 29211 

Attorney at Law 

January 5, 2011 

VIa facSImIle also to (803) 734-1839 
( 

(864) 282 1292 

facsimIle (864) 271 6035 

Re State V DerrIck Lamar Cheeks, 2009-GS-42-06452 (M-087870), 
2009-GS-42-06453 (M-087869) 

DearMs Gee, 
I am enclOSIng an Amended NotIce of Appeal I had only placed the warrant 

numbers on the NotIce of Appeal and not the IndIctment numbers I have replaced 
the warrant numbers wIth the correspondIng IndIctment numbers Also, I have 
revIewed the Clerk's records and one of the charges shows as havIng been nolle 
prossed so I have removed that charge from the Amended NotIce of Appeal The 
Amended NotIce IS Intended to Include all charges for whIch the Appellant was 
convIcted and sentenced If the Clerk's records reflect the correct IndIctment 
numbers, then the Amended NotIce should be correct as to ItS InfOrmatIOn 

c 
James Edward Hunter, Asst SolICItor 
SEVENTH CIRCUIT SOLICITOR'S OFFICE 
180 MagnolIa Street 
Spartanburg, SC 29306 

M Hope Blackley 
CLERK OF COURT 
PO Box 3483 
Spartanburg, SC 29304-3483 

RECPP1~rJ 
JAN 0 7 2011 II 

Be COUrt of ADDea/a . 



The Honorable Henry McMaster 
Office of the Attorney General 
POBox 11549 
ColumbIa, S C 29211 

Robert M Dudek 
ChIef Appellate Defender 
1330 Lady Street, SUIte 401 
ColumbIa, SC 29201 



Pubhc Index Case Details 

Spartanburg County 
Seventh Judicial Circuit 

Public Index 
New Search 

Page 1 of 1 

County Home Page 

The State of South Carolina VS Derrick Lamar Cheeks 
Case Number M087870 

Case Type Criminal Clerk 

Status Appeal 

DIsposition Trial GUilty 

DIsposition 10/07/2010 
Date 

Law Enf Case 34 09 4029 

Prosecutor 
Case 

Probation Case 

Sentencing 

And/Or DeSCription 

10 YEARS AND 
$100 000 FINE 
CONC/ CFTS 298 
DAYS 

Drivers License 
Suspension 

eMS 550702 

Court Agency General Sessions 

Case Sub Type 180 Day Track 

ASSigned Judge Smith, DWight 

Date Received 06/09/2009 

True Bill Date 11/24/2009 

Indictment 2009GS4206452 
Number 

Amount Units Begin Date End Date 

10/07/2010 

© 2008 South Carolina JudIcIal Department. All rIghts reserved 

Filed Date 06/09/2009 

DIspOSition Couch Roger L 
Judge 

Arrest Date 06/04/2009 

No Bill Date 

Waiver Date 

Consecutive 
Completion Date or 

Concurrent 

http 11192 146 148 40/pubhcmdexIPICaseDetaIis aspx?County=42+&Casenum=M087870& 1/5/2011 



Pubhc Index Case DetaIls 

Spartanburg County 
Seventh Judicial Circuit 

Public Index 
New Search 

Page 1 of 1 

County Home Page 

The State of South Carolina VS Derrick Lamar Cheeks 
Case Number M087869 

Case Type Criminal Clerk 

Status Appeal 

DIsposItion Trial Guilty 

DIsposition 10/07/2010 
Date 

Law Enf Case 34 09 4029 

Prosecutor 
Case 

Probation Case 

Charges 

Court Agency General Sessions 

Case Sub Type 180 Day Track 

Assigned Judge Smith DWight 

Date Received 06/09/2009 

True Bill Date 11/24/2009 

Indictment 2009GS4206453 
Number 

Filed Date 06/09/2009 

DIsposition C h R L 
Judge ouc, oger 

Arrest Date 06/04/2009 

No Bill Date 

Waiver Date 

Name Charge Code Charge Description Original Charge Code Original Charge DIsposition Date 

Cheeks Derrick 
Lamar 

CMS 5 5 07 02 

0370 Drugs / Trafficking In Ice crank or 
crack 400 g or more (Felony 25Y to 
30Y) 

Drugs / Trafficking In Ice crank or crack 10/07/2010 
- 400 g or more (Felony 25Y to 30Y) 

© 2008 South Carolina Judicial Depdrtment • All rights reserved 

http 1/192 146 148 40/pubhcmdexiPICaseDetaIls aspx?County=42+&Casenum=M087869& 115/2011 



Pubhc Index Case DetaIls 

Spartanburg County 
Seventh Judicial Circuit 

Public Index 
New Search 

Page 1 of 1 

County Home Page 

The State of South Carolina VS Derrick Lamar Cheeks 
Cac;e Number Ml11926 
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The State of South Carolma 
In the Court of Appeals 

Appeal from Spartanburg County 
Court of General SessIOns 

Roger L Couch, CircUlt Court Judge 

RECF,rV~D 
JAN 0 7 2011 

Be Court 01 A nueal2 

Case No M-111926, M-087870, M-087869 

State of South Carohna, Respondent, 
v 

DerrIck Lamar Cheeks, Appellant 

CERTIFICATE OF SERVICE 

I certIfy that I have served a copy ofNotlce of Appeal on the Respondent by 
placmg a copy of same m the Umted States Mall, first class postage prepaid, thIS 
5TH day of January, 2011, addressed as follows 

James Edward Hunter, Asst SolIcItor 
SEVENTH CIRCUIT SOLICITOR'S OFFICE 
180 Magnoha Street 
Spartanburg, SC 29306 

M Hope Blackley 
CLERK OF COURT 
PO Box 3483 
Spartanburg, SC 29304-3483 



The Honorable Henry McMaster 
Office of the Attorney General 
POBox 11549 
Columbia, S C 29211 

Robert M Dudek 
ChIef Appellate Defender 
1330 Lady Street, SUIte 401 
ColumbIa, SC 29201 

January 5, 2011 

Res~z:::ed, 

J ~WIlkes 
IF 

114 WhItsett Street 
GreenvIlle, SC 29601 
(864) 282-1292 
(864) 271-6035 facSImIle 

Counsel for Respondent 
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The State of South Carolma 
In the Court of Appeals 

Appeal from Spartanburg County 
Court of General SeSSIOns 

Roger L Couch, CIrcUlt Court Judge 

Case No M-111926, M-087870, I'vl-0878G9 

State of South Carolma, 
v 

DerrIck Lamar Cheeks, 

NOTICE OF APPEAL 

Respondent, 

Appellant 

Appellant appeals from the conVIctIon and sentence m the above case 
Sentence was Imposed on the 6th day of October, 2010 by the Honorable Roger L 
Couch, Judge A tImely MotIon for New Tnal pursuant to Rule 29 was filed on the 
12th day of October, 2010 

On December 21,2010, Appellant's counsel receIved an emaIl mdIcatmg 
that an Order denymg the Appellant's post tnal motIon had been sIgned 

Respectfully submItted, 

J 
114 WhItsett Street 
GreenvIlle, SC 29601 
(864) 282-1292 
(864) 271-6035 faCSImIle 

Counsel for Respondent 
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The State of South Carolma 
In the Court of Appeals 

Appeal from Spartanburg County 
Court of General SessIOns 

Roger L Couch, CIrcmt Court Judge 

Case No M-111926, M-087870, M-087869 

State of South CarolIna, 
v 

DerrIck Lamar Cheeks, 

CERTIFICATE OF SERVICE 

Respondent, 

Appellant 

I certIfy that I have served a copy of NotIce of Appeal on the Respondent by 
placmg a copy of same m the Umted States Mall, first class postage prepaid, thIS 
29TH day of December, 2010, addressed as follows 

James Edward Hunter, Asst SolIcItor 
SEVENTH CIRCUIT SOLICITOR'S OFFICE 
180 MagnolIa Street 
Spartanburg, SC 29306 I 

M Hope Blackley 
CLERK OF COURT 
PO Box 3483 
Spartanburg, SC 29304-3483 



The Honorable Henry McMaster 
Office of the Attorney General 
POBox 11549 
ColumbIa, S C 29211 

Robert M Dudek 
ChIef Appellate Defender 
1330 Lady Street, SUIte 401 
ColumbIa, SC 29201 

December 29,2010 

R~S By submItted, 
~~ 

J alkner WIlkes 
114 WhItsett Street 
GreenvIlle, SC 29601 
(864) 282-1292 
(864) 271-6035 facsImIle 

Counsel for Respondent 
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J FALKNER WILKES 
Attorney at Law 

114 Whitsett Street 

Greenville South Carohna 29601 

December 29,2010 
Honorable Tanya Gee 
South CarolIna Court of Appeals 
Post Office Box 11629 
ColumbIa, SC 29211 

Via facsImIle also to (803) 734-1839 

(864) 282 1292 

facsImile (864) 271 6035 

1R lSClSll'lS 
DEC rJ/)) 

Se 3 1 tulU 

CaUrtaf A 
DpealS 

Re State v DerrIck Lamar Cheeks, M-111926, M-087870, M-087869 

DearMs Gee, 
I am enclosmg a Notice of Appeal on the above cases I have not receIved a 

copy of the Order denymg my post trIal motIOns however, I receIved an emaIl 
mdicatIOn that an order had been sIgned Therefore, I feel compelled file a Notice 
of Appeal at thIS time 

My clIent IS mdigent and I am therefore copymg thIS letter to the Office of 
IndIgent Defense After the holIdays I WIll be m contact WIth them to determme 
whether they wIll be able to handle thIS appeal I wIll not request a transcrIpt until 
I have dIscussed the case WIth Appellate Defense 

If you need anythmg else from me regardmg the appeal please let me know 
I am presently on vacatIOn but expect to return after the New Year 

c 
James Edward Hunter, Asst SolIcItor 
SEVENTH CIRCUIT SOLICITOR'S OFFICE 
180 MagnolIa Street 
Spartanburg, SC 29306 

M Hope Blackley 
CLERK OF COURT 
PO Box 3483 
Spartanburg, SC 29304-3483 

S~~ 
'Ialkner WIlkes 



The Honorable Henry McMaster 
Office of the Attorney General 
POBox 11549 
Columbia, S C 29211 

Robert M Dudek 
ChIef Appellate Defender 
1330 Lady Street, SUIte 401 
Columbia, SC 29201 



J FALKNER WILKES 
Attorney at Law 

114 Whitsett Street 

Greenville South Carohna 29601 

December 30,2010 
Honorable Tanya Gee 
South Carolma Court of Appeals 
Post Office Box 11629 
Columbia, SC 29211 

VIa facsImIle also to (803) 734-1839 

(864) 282 1292 

facsImIle (864) 271 6035 

Re State V DerrIck Lamar Cheeks, M-111926, M-087870, M-087869 

DearMs Gee, 
I am enclosmg the Order denymg post tnal motIOns m the above case A 

notIce of appeal was maIled out on thIS case yesterday 

c 
James Edward Hunter, Asst SolIcItor 
SEVENTH CIRCUIT SOLICITOR'S OFFICE 
180 MagnolIa Street 
Spartanburg, SC 29306 

M Hope Blackley 
CLERK OF COURT 
PO Box 3483 
Spartanburg, SC 29304-3483 

The Honorable Henry McMaster 
Office of the Attorney General 
POBox 11549 
Columbia, S C 29211 

SC7Z:~'~ 
~~es 

RBClEXVBD 

DEC 3 1 2010 

se Court of Appeals 



Robert M Dudek 
ChIef Appellate Defender 
1330 Lady Street, SUIte 401 
Columbia, SC 29201 
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.. 

~tatr of teoutb ~8roltn8 
~JJe C!ttrnllt ~OUtt of tbe sebrntlJ 31ubtctal ~lrtult 

Roger L Couch 
Judge 

To 

Company Name 

Fax Number 

From 

Date 

Comments 

Jdl Wllkes 

Law FITI'n 

FAX COVER SHEET 

864·271·6035 

864·562·42"15 

December 21,2010 

State of South Cllrollna v Dcml-k Wmd.r Cheeks 
M·111926 
M·087870 
M-087869 

Jdl, 

Post Office Box 2614 
SpOIrtanburg SC 29304-2614 

Phone (864)596-2285 
Fax (864) 562-4'34 

rcouctlcl@lsccourts org 

Please find attached the Order DenYlllg the Detendant', Mohon for New Tnal 

Reed 

Thl.. mfoTmo:lhon tunwlDl..d In thl\ fo:l(,.~lmllc mC'I'Iagc 1'1 pnvlleged and confidential mlonnatlOn Intended only for tht. u~e nfthe 
lIldlvldual 01 Ultlt> named above If the rewJc::r (If 1111., '"C::~:K18C:: I~ 1101 Ih~ IIIWndlXl fI,A"IPII.'l1t. you I~ h~n.by nol.lfil.:d IhtU any 
dl<:c;cmin'ltlon di<:trllnlTlon or cnpY'"2 ofthl<: cnmmllnlCfui(ln 1<: <:lnClly proh1bllcd )I you have rel.l.lvcd thl~ Cl.lmmUniCatlon In 

error ple1Se tnllnedI3tely notIfy 11'1 by telephon(' lind relurn the ongm II me'5tgc: to Ill. at the oirove oiddrc:~ vIa the US Postal 
~crvICC Th.tnl.. you 
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IN THE STAn: or SOUTH C'AROUNA ) 
) 

IN TIlE COURT or GJ:NI:RAI C;F<;"'ON~ 
SEVENTH JUnJCIAL URCUIT 

COUNI Y OF SPARTANDURG ) 

) 
I)TATE OF ~OUTH CAROLINA ) 

) 
V~ ) 

) 
DERRICK LAMAR (HhhK~ ) 

) 

DEFENOANT ) 
) 

ORDER DENYINC, MO BON FOR 
NEWTlUAL 

M.lll'>26 

M~087870 

M-087869 

WHF..RF AS, the Court h.u, rt:vlt::wed the Defendant'c; Motion for New Trud 10 thl~ {,~e 

and thl~ (ourl hereby DENIES the Defend.mt'e; motIon 

In pretntll Illotlons ccrtam l..vHh .. m.e obtJJned dunng the sear"h of the premJSC~ 111 

question revealed mcrlllllllaung cYuh .. nlt~ dgdm~t the Defendant, Mr Cheeh HI') attorney 

sought to suppn .. <,~ Lhdl LVHlem e but the l. VIdence wa~ deemed admJSSIble for tnal Dden,c:: 

counsel !:leek, .1 new tim! clallnlJlg Ihl .tdrnJ~l>lblhty of such eVidence waC) l11corret.\ I hi" { Ollrt 

reaffirms It s rululg at Lrdll hd'LU on Ihe followmg reasons 

, DId the Defendant, Demel( L <"hetk~, have a reasonable cxpectahon of pnvs4.y 
III the prenu~c!l !lcarchcd ' 

A person ~eeJ. .. mg to hdve eVJdence supprcs~C'd on Fourlh Amendment grounds mmt 

cstabll<;h that 1m own Ilghr~ hl1v~ bu .. n vlOldku ~tdLe v Cr.me, 296 S (. 336, 372 S E 2d 587 

(1988) Fourth Amendment lIghts arc personal rlghb whu ... h <".:lonot be cUt!>erted vlcanously 

Thus a defendant who !:I<"l..h to ,uppre!>!> eVIdence on Fourth Amendment grounds must 

demonstrate t.l legitimate e'XpcctatiOn 01 pnvdcy In wnn<..<..LH)O wIth the !>ecll'(..hed p\~'1'~e 3dOH w 
lLl l (, ')30 nI p" 

order tn hav~ l;.1 .. m<1mg to th.dlenge the search !9.. The burden of estabhshmg a I@nflafe'"' 
"\~\I-Il • .Jd" 

~J"O } ~d~lL:/"\ .... ;:A j;J .a..hu r'1('\') .!(l' "' I 

I/~ n! u:! I" 

I 
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expectatIon ofpnvacy IS on the person chullengmg the scar('h Rtlwhngs v Kentucky 448 U ~ 

98. 100 S ('t 2556, 65 L Ed 2d 633 (1980) An overnight gue::,l hdS sufficient expectatIon of 

pnvacy 10 prcmN~'> to assert Fourth Amendment ~tandmg Mmnesota v Olsen. 495 U S 91 110 

S ('t 1684, 109 L Ed 2d 85 (J 990) However, 8 pct~on who l~ merely present with the consent 

of the owner may not M~IlJ1ec;ota v ('m1(.r, 525 U S 83 119 S Ct 469, ] 42 T Ed 2d 373 

(1998) ~ State v Mlc;e;OUll, 361 S C 107,603 S L 2d 594 (2004) (the defcnddnt had a 

re~ol1able expectatIon of pI1vacy wh~re the owners ot the home chose to shdJ'l, Lhe pnvacy of 

their home with the dcfcnddJlt on several occa'l1one; III the past and on Lhe O("<..aSlon 111 question). 

Kulle v State, 386 S (' "578,6(,)0 S E 2d 73 (2010) (where the per<,;on who leased the apartment 

befnended the defendant and pemlltted hIm to stay for all extended pcnod uftlme at the 

residence, the defendant had d rt:",~ondble expectatIOn ofpTlvacy 10 the apartmtml cIIld, therefore, 

had standmg lu t.h.lIlenge the scar(.h) A guest In an apdrtmLnl hel'> no legitimate expectatIOn of 

pllvacy whet(' lhL rt:]allOnshlp between the guee;t and the tenant 1~ a hu'>mess one .u....S v Gray, 

49) I- 3d 11K (41h Or 2007) celt demed 5'12 U ~ 1190 12& '\ C'L 1226,170 LEd 2d 77 

(2008) 

As to the facts of thl ... Lel<;e, (. hecks h.111 .tlll~~ to the reMdence searched due to hiS 

rclabOI1~ wlth..L re'>Jdent of the hou~e, Trncey M'lrJ..lcy Hllw<..v<..r. at the time of the search. the 

home Wdb owned by the parents of J lacey MarklLy, dnd Cheek~ w"s only a VISitor to the 

rc..~ldLnt.e At trial, testimony wa.., pte..,ented that (hcrks pos~1..~~u.1 d key to the house In question 

and may have actu~ly used thlc; key to lnler Ihe re"'Jden(.e on the day ot the search 

Additionally the te<,;hmony e;tates that <- hLeb Wd~ ~t.en ttl Lhe hou~e on 50 d1.~nt oeCdSlons, 
.:f7J1~'rti8 :, 

but there was no mdlcatlOn of lhL ]l"ngLh of tIme between each of these VlS1~OMoreover nbcOH W 
tt lid Ie .1"; 

eVIdence offccl..d lhclllhl..~ VJMt~ occurred over one month one year or fiv~j'raJ;"; FurthenlJfl.~J02 
... t'i1i!)J 9(" r 

H'(lrn (ofo '£l ~/'IJ<; 

t1"II; c dO \J..I )17 
~ dll-l 

Ij.-
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tlddJtwndl eVIdence set 1Qrth that C'hcck~ !ltayed overnlghl on occasIOllS, hdped clean the home, 

played XBOX and watched televl~lon left ~everal work t-shJrts at the home brought food to the 

home and asc;oclatcd WIth the resldcnt~ Tracey Markley> JD a social and hUl.-lDCSS settIng .. 

On th~ mommg of the :,earch, Cheeh WdS pIcked up hom a holel and earned to Lhe 

re"ldcl)C(, In quc~tJon Hl. WclS not a.n ov(,mlght gue.,t on till. ddy In que .. tloll Founded on tlus 

fact ttll" Court finds rnu .. L credtble the eVldem .. (' dp.pJaYIng that ChLt~ks hved <1t a Inott..! Dased 

on the tt.~tlmony and thc reclbonahle Illfctcnc...es that ca.n be drdwu from It, tlllS COU1t fInds Cheek:) 

mlt.ntlOnally c;et-up the arrdIlgement With the occupant of the searched resJdcn~ In order that he 

would have no It.glLImate cOMcchon wIth the crat.k-house at tlll1C~ when he was not pre"ent 

T Ikl WIl>e, the t<lct that Cheeks' work shIrts were located elt the resIdence III queMIon but no other 

lvpe~ of dothlllg pl.r~uadcs tlus Coun that he dld llollully resIde there anu h<ld no legItimate 

l.Xpectatlon of PrJVdt.y In the house A person expectmg prIVacy In d locahon would have an 

entIre wardrobl or work outfit IOL4ted at the home. however, In thJS ca<.e [,hccJ...~ h tel merely a 

It w ~lurh • .lIld no dudItlOnal pieces 01 ",lothlng ThcrC'ion .. , thJS eVIdence help" the (ourt 

concJud ... thai C'heck,<; had no re~onable e~pcctatlOn of pnvdty 10 the locatIon :.earchcd 

AddltlonaUy, although Cheeks pre"entcu l VIdence demon~t1'almg d socml relatlon~hlp 

With Ull reSidence "earclH"d ~ddItlonal testImony mdJcllted that <- h~ek~ rclatlOnsiup Wllh the 

re~ld4..~m .. c W<.l!l stnctly bUSIncs~ In nature I he followmg que<;tlolllJlg bel ween &ohcltor Hunler 

dru.l Mr Markley (rcsIdlnL of the house) ChLll~ testimony ofa oU"Inel:l~ relatJon~hJP 

Mr Huntl.r Okay Doc'! Mr ('heeks Deruck Cheeks have a key to ,YOUT house' 

A31M3V'B 3d 
Mr Markley Alone POInt he did, but that partIcular day I don't know If he dId or nof 01-1 J.; 

£0 ., Ud 12 :J30 OWl 
Mr Hunter Okay Why dId Mr ( heeks hav(,.. d key to your housl.,' 

• • • • • • 
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Mr Mdrkley It Wd~ - T gue<;s you could say I w~ a hc.wy skeper alnd caus(. I did ~ many 

drug-; When I finally go to sleep. I was real hard to wake up So, It WdS, I gues~. so he could 

come In and wake me up becau~ I mu, pretty much hke u chauffeur to lum 1 drove hun 

I::vel'ywhere 

In adtlltJon to the ... talement that Markley acted aC) Cheeks' <.,hautleur, Markley testJtied 

that he allowed Cheekc; to use hIS hou~e to cook. cracl as a method of I cp"ymcnt 

Mr Hunter Okay dJd yuu have an at r8l1gelllent with Mr Chee!c, regardmg your hou~e? 

Mr Mdrklcy No, not really It waf> -. ,t Jlll>t happened because the one till, one Cdr that we 

had loaned to IllS, one ot h1c) lady fnend had, had ':lome d4mage done to It dlld I'm a nll~charul, by 

trade So, I ':Ilarted working on It But the proccs~ I wasn't thuwng.l wa<; Jll~hlI1g. dlld 1 

ba'3H."lly made It ::'0 mo,tcdd the \.,41", 1t costmg '\dy " thousand do)/ar" to ax, It I.nded up coc;t1ng 

1um $5,000, becau~~ 1 waf> ruc;hmg lt and dIdn't do a proper Job So hl.(,au~e ofthclt lowed hIm 

Mr Uunkr And how did you repay that? 

M. Mdrklcy ny letting hun cook (crack) at my house 

FUrlhemJOI e, M,\rkley also testIfied th<it Che\.,b would pay lurn wIth l.rack for ~ervJCI..~ 

n::ndeJed 

11lJ~ Court finds the ahove l)}l..ntloned facts mo<;t credJhle m holdmg that Ch~eks uscd 

Markley and IllS homl. for husmesc; purposec; Markley urove ( h\..eks U1 \"x("hn131w:~ec,k and 
1)(~ v a 3dOH W 

l:1llowtd Cheekc;; to use hl~ home ac; repayment of a debt owed and in ex(.hange!'QI ~du~)~onik 3300 ICZ 

crack. \J <; v Gray held that a sue~l had no expcetahon ofpnvacy whl.."T\ hls/~1fmB~s~W~m711..1'1dS 
H.!Wl:J -1'- I i Ii 

~~ O~ i_ 
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tenant were bU:>llle~s In Dill UTI .. , and. here Cheeks and Mdlidey's rc:..iatJon.-.hlp Wa..,> bU~Jn(.~ m 

nature 491 F 3d 138 (4
th elf 2007) cerl d('Dlcq, 552 U S J 190, 128 S Ct 1226, J 70 L l-A 2d 77 

(2008) Therefore, Mr Cheeks had no reasonable expectatIon of prIVacy In the prenuses seafChed 

and the eVIdence Wa~ PlOpcrly ddlJlJtted at trMl 

l-ven 11 th~ Ddell<lam had proper sto.ndlllg, the eVlden(..e wa~ stlll properly admlttl.d and 

thIS Court'<; ruhng ,It tna) 1<; hcrl.,.by reafllmltro bclsed 011 the [oUowJng analY';J:> 

n Wa~ tbe descnptlon ofthe premises Included ID the att.u:hed affidavit suffi~lcnt 
to meet the search warrant partlculanty reqUirement requ,red by tbe 
( un.;htuhon ' 

The plac~ to be searoh('d and the tlungs to be c;eued must be ~tated WIth partlcnlanty In 

the warr4Jlt U') (ono;t dl'\ll.nd IV, S C Con<;t art I, §10, S C Code Alln & J 7-11-140 The 

warrant and affidavit molY b(. read togethl.f to det("mllIle tfthe place to be !)earched 4I1d the thIng~ 

to he se\.t.ed are "ll forth wlth "ufficll.nt pcl.rheulanty State v, Wll~ 297 S C 404, 177 

S b 2d 108 (1989) (thJl1g .. to be ~Ctzl.d) 5tatLY-Cran£ 296 S (' 336. 372 ~ F 2d '587 (1988) 

(place to be ..,e41nhed) AddltlonaJly," 11 1'; ~uffiuent elthLr for the Wafr,mt tn mcorporatc the 

supportIng do(.,ument be rcferen(.e or for the "Upportlllg document to b~ attdched to the Wclrrant 

Here the <;earch warrant ~nd thL affidavit were attached to cd(..h othel The "~>ltCh 

wnft'4I1l, under ' d('~cnpllon of preDllS("S to be sean.hed" portIon did not dl.scnbe the premJc;eo;; 

sCdrcIled Howc'VC'r lhl. affi<ldvlt attal.hed to tilL seatl.h wdrranL dId dcsctJbe the prelntSeq 

searched wIth parhculanty l-urthcnnore, the Wdl'rant referred dIrectly to the '"dttQ.ched allidavlt" 

for c:;upport 1 herdore, ttus <. ourt r<.~tfirms It:> ruilng thal an .AffidavIt may m~lVt7La 3dOH (.l 

reference the l~atlOn 01 the premls",,,, searcned where none It) cont.uned m llfeQ,etic06r,t.var?~:3tl GIn 

satisfy S C Code Section" 17-13-140 dI\d 17-D-H;O 

.. . tl~f' .. .. . .. .. f. ~ 
I I • ... ., 

)d ~ {lQ .. \ t' • 'lit • 
ThlC; Cuurt rellc& on the ~\If\~~C \~.J L i:IVd~ 

--- ~ 1 "I 0.3 11 r 
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State_v WtllIams, wluch hold" th~ WcUTant and affidavIt lllay be read log~ther In order to meet 

'the partIculanty requirement WdhdlIlS'. 297 S C 404 AddltJonally, lhl~ Court relIes on the 

language from HUCWlk, d Fourth CircUIt case, which holth Lhett the partteulanty reqwrcmcnt l' 

met when the affidavJt IS tnCQIpUf4ted by rcferen<.e or when the supportmg affidav1t 1~ attached 

to the warrant HUTWlt7" 459 F 3d 463 In tills ca't:, II Wd.~ evident that at the Least, the afhdavlt 

WIth the deo;c) IptJOIl 01 the premIses wac; attached to the search W<UT'dllt, therefore, the <;earch 

walrant Wd.' vclhd dnd the eVIdence wac; prop~rly <Idmlttcd at tnal 

ror the preVl0u.<; mentioned rc~~ons the Court DFNIE~ the Dcfefl(ldJll'~ MotIon for New 

Tnal 

IT IS SO ORDERED 

De<..ember 21 20 10 JUd~-U-~--------­
~enlh ludlclal ( tn-utl 



~~--. 

J Falkner Wllkes 
J 

Attorney at Law 
114 WhItsett Street 
(!Il'eenvIlle, South Carolma 29601 

~:\=PO~' 'I< 
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8800$ DU DEC 30 10 
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Honorable Tanya Gee 
South Carolma Court of Appeals 
Post Office Box 11629 
Columbia, SC 29211 
1"1,11,1,,,,1,111,11'111 r,l,l,l 
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